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Albino  Co.  «.  New  England  Quartz  &  Spar  Co 66  App.  Div.  478 

Judgment  affirmed:  174  J\T.  Y.  586. 
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Armstrong  v.  Border's  Condensed  Milk  Co 65  App.  Div.  508 
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Judgment  reversed :  176  -Y.  Y.  27. 

Bayne  d.  Hard 77  App.  Div.  251 
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Becker  v.  City  of  New  York 77  App.  Div.  685 

Judgment  reversed :  176  N.  Y.  441. 

Becker  v.  Krank 75  App.  Div.  191 

Judgment  affirmed  and  judgment  absolute  ordered  for  defendants :  176  2f.  Y.  645. 
Bell  v.  New  Jersey  Steamboat  Co 70  App.  Div.  620 

Judgment  affirmed  :  174  K  Y.  547. 

Benedict  v.  Deshel 77  App.  Div.  276 

Judgment  reversed :  177  &  Y.  1. 
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Bennett  v.  Brooklyn  Heights  R.  R.  Co 68  App.  Div.  645 

Judgment  affirmed :  174  2V.  Y.  543. 
Bebnheimeb  v.  Adams 70  App.  Div.  114 

Judgment  affirmed :  175  N.  Y  472. 
Bickfobd  &  Huffman  Go.  v.  Gleason 67  App.  Div.  624 

Judgment  affirmed:  174  iT.  Y.  507. 
Binninoeb  v.  City  of  New  York 80  App.  Div.  488 

Judgment  modified:  177  N.  Y.  199. 
Blinn  v.  Schwabz 68  App.  Div.    25 

Judgment  affirmed:  177  iT.  Y  252. 

Blumenberg  Press  v.  Mutual  Mercantile  Agency 77  App.  Div.    87 

Order  reversed:  177  K  Y  862. 

Boppc  N.  Y.  El.  Vehicle  Co 78  App.  Div.  887 

Judgment  affirmed :  177  N.  Y  38. 

Bowen  v.  Preferred  Acc.  Ins.  Co 82  App.  Div.  458 

Appeal  dismissed  (sub.  nam.  Wanstall  v.  Preferred  Ace.  Ins.  Co.) :  175  -Y.  Y  497. 

Boyd  «.  Daily 85  App.  Div.  581 

JudgmerU  affirmed:  176  N.  Y.  618. 

Boylan  Manfg.  Co.  v.  State  of  New  York 72  App.  Div.  628 

Order  affirmed:  174  JT.  Y.  506. 

Bradley  &  Currier  Co.  v.  Pacheteau 71  App.  Div.  148 

Order  of  Appellate  Division  reversed  and  judgment  of  the  Special  Term  modified  and 

as  modified  affirmed :  175  JT.  Y.  492. 
Brandegee  v.  Metropolitan  L.  Ins.  Co 78  App,  Div.  629 

Judgment  affirmed :  176  2V.  Y.  589. 

BRIGG8  0.  N.  Y.  C.  &H.  R.  R.  R.  Co 84  App.  Div.  688 

Judgment  reversed :  177  iT.  Y  59. 
Brink  v.  Stratton 64  App,  Div.  331 

Judgment  reversed:  176  H.  Y  150. 
Brott  v.  Davidson. 87  App.  Div.    29 

Appeal  dismissed:  176  JV.  Y.  605. 
Brown  v.  City  of  New  York 78  App.  Div.  861 

Judgment  affirmed :  176  iV  Y  571. 
Brown  v.  Quintard 79  App.  Div.  635 

Judgment  modified :  177  N.  Y  75. 

Buckhout  v.  City  of  New  York / 82  App.  Div.  218 

Judgment  reversed :  176  iV.  Y.  863. 
Buehler  v.  Pierce 70  App.  Div.  621 

Judgment  reversed:  175  N.  Y  264. 
Burt  v.  Catlin 65  App.  Div.  456 

Judgment  affirmed:  175  If.  Y.  486. 
Burt  v.  Quackenbush 72  App.  Div.  547 

Judgment  affirmed:  175  If.  Y  490. 

Caesar  v.  Rubinson 71  App.  Div.  180 

Order  of  Appellate  Division  reversed  and  judgment  of  Trial  Term  affirmed: 

174  If.  Y  492. 
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Cakrutobrs  v.  Diefendorf 66  App.  Div.    31 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  174  N.  F.  549. 

Cashman  v.  Lawson , 78  App.  Div.  419 

Judgment  affirmed:  175  N.  F.  488. 

Cassin  v.  City  of  New  York 69  App.  Div.  488 

Judgment  affirmed :  174  2V.  F.  521. 

Central  Bank  of  Rochester  v.  Kimball 70  App.  Div.  624 

Judgment  affirmed  on  opinion  below :  175  A".  F.  487. 

Central  Trust  Co.  v.  N.  Y.  &  Westchester  Water  Co. .. .  68  App.  Div.  640 

Judgment  affirmed:  176  N.  F.  546. 

Cmr  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co 81  App.  Div.  655 

Order  affirmed :  176  N.  Y.  308. 

Cmr  of  Buffalo  v.  D..  L.  &  W.  R.  R.  Co .% 68  App.  Div.  488 

See  176  JV.  F.  594. 

City  of  New  York  v.  Baird 74  App.  Div.  238 

Judgment  reversed:  176  N.  F.  269. 

City  of  New  York  vy  McCaldin  Bros.  Co 81  App.  Div.  622 

Order  affirmed  on  opinion  below  and  judgment  absolute  ordered  for  plaintiff : 

176  N.  F.  585. 

City  Trust,  etc.,  Co.  «.  Am.  Brewing  Co 70  App.  Div.  511 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  174  N.  F.  486. 

Clark  v.  Brooklyn  Heiohts  R.  R.  Co 78  App.  Div.  478 

Judgment  affirmed:  177  iVr.  F.  359. 

Clark  r.  Erie  R.  R.  Co 70  App.  Div.  622 

Judgment  affirmed:  175  K  F.  491. 

Clark  v.  Metropolitan  Street  Ry.  Co 68  App.  Div.    49 

Appeal  dismissed :  175  iV:  F.  476. 
Cohnfeld  v.  Tanenbaum 58  App.  Div.  310 

Judgment  reversed :  176  IT.  F.  126. 
Cole  v.  Andrews 88  App.  Div.  285 

Judgment  affirmed :  176  iT.  F.  874. 

Connor  v.  Qeneral  Fire  Extinguisher  Co 73  App.  Div.  624 

Judgment  affirmed :  174  N.  F.  515. 
Connors  r.  Noone 84  App.  Div.  632 

Judgment  affirmed :  176  K  F  592. 
Conolly  v.  Hyams 84  App.  Div.  641 

Judgment  affirmed:  176  2i.  F.  403. 
Corbett  v.  St.  Vincent's  Industrial  School 79  App.  Div.  334 

Judgment  affirmed:  177  N.  Y.  16. 

Cornell  v.  Travelers'  Ins.  Co 66  App.  Div.  559 

Order  reversed :  175  N.  F  239. 
Corr  v.  Sun  Printing  &  Publishing  Assn 75  App.  Div.  625 

Judgment  affirmed :  177  iV.  F.  131. 

County  of  Ulster  v.  State  of  New  York 79  App.  Div.  277 

Order  affirmed:  177  JV.  F.  189. 
Cowles  v.  Browne 52  App.  Div.  638 

Judgment  affirmed  :  175  N.  F.  528. 
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Cox  o.  Island  Mining  Co 66  App.  Div.  606 

Judgment  modified  and  as  modified  affirmed:  176  i\T.  F.  828. 

Cox  v.  Paul 66  App.  Div.  608 

Judgment  modified  and  as  modified  affirmed  :  176  N.  F.  828. 

Cox  v.  Todd 65  App.  Div.  608 

Judgment  affirmed :  175  N.  F.  828. 

Crane  v.  Bennett 77  App.  Div.  102 

Judgment  affirmed :  177  2V.  F.  106. 

Crawford  v.  City  of  New  York 68  App.  Div.  107 

Judgment  affirmed  :  174  N.  F.  518. 

Crook  v.  Scott 65  App.  Div.  139 

Judgment  affirmed  on  opinion  below :  174  N.  F.  520. 

Crooks  v.  People's  Nat.  Bank 72  App.  Div.  881 

Order  affirmed:  177  if.  F.  68. 

Crow  v.  Metropolitan  Street  Ry.  Co 70  App.  Div.  202 

Judgment  affirmed:  174  2V.  F.  689. 

Cullinan  v.  Kuch 84  App.  Div.  642 

Judgment  affirmed :  177  2V.  F.  808. 

Dadirrian  (Dr.)  &  Sons  Co.  t>.  Hauenbtein   74  App.  Div.  680 

Judgment  affirmed :  175  N.  F.  522. 

Db  Garmo  v.  Phelps 64  App.  Div.  591 

Judgment  reversed:  176  2V.  Y.  455. 

Deluise  «.  Long  Island  R.  R.  Co 65  App.  Div.  487 

Judgment  affirmed:  174  2V.  T.  516. 

Deshono  «.  City  of  New  York 74  App.  Div.  284 

Judgment  affirmed :  176  if.  F.  475. 

Di  Lorenzo  v.  Di  Lorenzo 71  App.  Div.  509 

Order  reversed  and  judgment  entered  upon  findings  of  Special  Term  affirmed : 

174  N.  F.  467. 

Dickbbcheid  t>.  Betz   80  App.  Div.     8 

Judgment  affirmed :  176  N.  F  611. 

Disken  v.  Herter 78  App.  Div.  458 

Judgment  affirmed:  175  N.  F.  480. 

Dolan  v.  Lbary 69  App.  Div.  459 

Judgment  affirmed :  174  2V.  F.  540. 

Dolan  v.  N.  Y.  &  Harlem  R.  R.  Co 74  App.  Div.  484 

Judgment  reversed:  175  N.  F.  867. 

Dresser  «.  Travis 87  App.  Div.  632 

Order  affirmed:  177  N.  F.  876. 

Dresser  v.  Travis     87  App.  Div.  633 

Order  affirmed:  177  N.  F.  871. 

Dunk  v.  Dunk 88  App.  Div.  297 

Order  affirmed:  177  if.  F.  264. 

Dunlop  v.  James 70  App.  Div.    71 

Judgment  affirmed :  174  N.  F.411. 

Dunlop  v.  James 70  App.  Div.  615 

Judgment  affirmed  on  opinion  below  :  174  N.  F.  549. 
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Drow  v.  Morgenthau 87  App.  Div.  147 

Judgment  affirmed  on  opinion  below  :  175  If.  Y.  518. 

Dunn  v.  Uvalde  Asphalt  Paving  Co 74  App.  Div.  681 

Judgment  modified  and  as  modified  affirmed:  175  If.  Y.  214. 

Dykman  v.  U.  8.  Life  Ins.  Co 82  App.  Div.  645 

Order  affirmed :  176  If.  Y.  299. 

Ebbrhardt  v.  Metropolitan  Street  Ry.  Co 69  App.  Div.  560,  620 

Judgment  affirmed:  174  If.  Y.  522. 

Eckerson  e.  City  of  New  York 80  App.  Div.    12 

Order  affirmed  on  opinion  below,  and  judgment  absolute  ordered  for  defendant : 

176  If.  Y.  609. 

Ehrkt  v.  N.  Y.  &  Harlem  R.  R.  Co 74  App.  Div.  628 

Judgment  reversed  on  authority  of  Dolan  v.  N.  Y.  &  Harlem  R.  R.  Co.  (175  If.  7. 

867) :  175  JIT.  Y.  503. 

Eichholz  v.  Niagara  Falls  H.  P.  &  M.  Co 68  App.  Div.  441 

Judgment  affirmed :  174  If.  Y.  519. 
Enright  v.  American  Belgian  Lamp  Co 72  App.  Div.  638 

Judgment  affirmed :  175  If.  Y.  486. 
Epibcopo  v.  Mayor,  etc.,  op  N.  Y 80  App.  Div.  627 

Judgment  affirmed:  176  If.  Y.  572. 
Farmers  &  Merchants'  State  Bank  v.  Stringer 75  App.  Div.  127 

Appeal  dismissed:  175  If.  Y.  497. 
Farquhar  Co.  ,  Limited,  v.  Truesdell 66  App.  Div.  616 

Judgment  affirmed:  176  If.  Y.  547. 
Field  v.  Sibley 74  App.  Div.    81 

Judgment  affirmed :  174  If.  Y.  514 
Fitzgerald  v.  Atlanta  Home  Ins.  Co 72  App.  Div.  629 

Judgment  affirmed :  175  If.  Y.  494. 
Flaherty  v.  Cary 62  App.  Div.  116 

Judgment  affirmed :  174  If.  Y.  550. 

Flanagan  v.  Shaw 74  App.  Div.  508 

Order  affirmed :  174  JIT.  Y.  530. 

Fleer  v.  Cody 85  App.  Div.    57 

Order  reversed :  177  If.  Y.  124. 
Flynn  v.  City  of  New  York.  69  App.  Div.  433 

Judgment  affirmed :  174  N.  Y.  521. 

French  v.  City  of  Rochester 79  App.  Div.  645 

Judgment  affirmed  on  authority  of  Grant  v.  City  of  Rochester  (175  If.  Y.  478) : 

175  If.  Y.  474. 

Frey  v.  Torrey 70  App.  Div.  166 

Judgment  affirmed  on  prevailing  opinion  below :  175  If.  Y.  501. 

FliJESB  D.  PORTCHESTER  STREET  RAILWAY  COMPANY 79  App.  Div.  636 

Appeal  dismissed :  175  If.  Y.  465. 
George  v.  Manhattan  R.  Co 73  App.  Div.  626 

Judgment  affirmed:  175  2f.  Y.  488. 
German- American  Lets.  Co.  v.  Standard  Gas  Light  Co 67  App.  Div.  539 

Judgment  affirmed  :  174  If.  Y.  508. 
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Glennon  «.  Erie  R.  R.  Co 86  App.  Div.  897 

Appeal  withdrawn :  176  iVI  7.  152. 

Goldberg  v.  Jacockb 86  App.  Div.  626 

Order  affirmed :  176  N.  7.  569. 

Goldmark  o.  Mangolia  Anti-Friction  Metal  Co 71  App.  Div.  617 

Judgment  affirmed:  175  K  7.  476. 

Grant  v.  City  of  Rochester 79  App.  Div.  460 

Judgment  affirmed  on  opinion  below :  175  iV.  7.  478. 

Gray  v.  Brooklyn  Heights  R.  R.  Co 72  App.  Div.  424 

Judgment  reverted:  175  iV*.  7.  448. 

Greene  v.  Knox 76  App.  Div.  405 

Order  affirmed :  175  N.  7.  482. 

Griffen  v.  Manice 74  App.  Div.  871 

Judgment  affirmed:  174  K  7.  505. 

Griffin  v.  Brooklyn  Ball  Club 68  App.  Div.  566 

Judgment  affirmed:  174  2V.  7.  585. 

Groh's  Sons  t>.  Groh 80  App.  Div.    85 

Judgment  reversed :  177  JV.  7.  8. 

Grossmayer  v.  District  No.  1,  Benai  Berith 70  App.  Div.    90 

Judgment  affirmed :  174  iT.  7.  550. 

Grube  9.  Hamburg- American  Packet  Co 83  App.  Div.  686 

Judgment  reverted:  176  N.  7.  883. 
Gunnison  v.  Board  of  Education 80  App.  Div.  480 

Judgment  affirmed  :  176  2V.  7.  11. 

Hall*.  City  of  New  York..... 79  App.  Div.  102 

Judgment  modified  and  as  modified  affirmed  :  176  -tf".  7.  293. 
Hamlin  v.  Stevens 78  App.  Div.  629 

Judgment  affirmed:  177  iV.  7.. 39. 
Harms  «.  Burgard 66  App.  Div.  623 

Judgment  affirmed:  174  if.  7.  503. 

Hartwig  v.  American  Malting  Co 74  App.  Div.  140 

Judgment  affirmed  on  opinion  below  so  far  as  it  relates  to  questions  which  the 
Court  of  Appeals  has  jurisdiction  to  review :  175  N.  7.  489. 
Hendricks  t>.  Hendricks 78  App.  Div.  212 

Judgment  reversed:  177  N.  7.  402. 
Henry  &  Co.  v.  Talcott 71  App.  Div.  616 

Judgment  reversed:  175  N.  7.  885. 
Herzog  v.  Title  Guarantee  &  Trust  Co..  . » 85  App.  Div.  549 

Judgment  reversed:  177  iT.  7.  86. 
Hicks  v.  Monarch  Cycle  Mfg.  Co 68  App.  Div.  184 

Judgment  reversed :  176  -tfl  7.  111. 
Hofferberth  v.  Myers 71  App.  Div  877 

Judgment  affirmed :  175  2V.  7.  489. 
Holland  Trust  Co.  v.  Sutherland 65  App.  Div.  252 

Judgment  reversed:  177  N.  7  827. 
Holly  v.  Gibbons 67  App.  Div.  628 

Judgment  reversed:  176  M  7.  520. 
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Holmes  v.  Northern  Pacific  R.  Co • . . . .  71  App.  Div.  618 

Judgment  affirmed:  175  2V.  Y.  480. 
Honsingrb  v.  Union  Cabbi age  &  Gear  Co 70  App.  Div.  621 

Judgment  affirmed :  175  2V1  F.  229. 
Howard  Iron  Works  v.  Buffalo  Co 81  App.  Div.  886 

Judgment  reverted :  176  JV.  Y  1. 
Hoyt  v.  Metropolitan  Street  R.  Co 78  App.  Div.  249 

Judgment  affirmed:  175  2V.  Y  502. 
Hubbell  t).  Henbickson 73  App.  Div.  620 

Judgment  reversed :  175  JV.  Y.  175. 

Hughes  «.  Mayor  of  New  York 84  App.  Div.  847 

Judgment  affirmed  an  opinion  below  :  176  N.  71  585. 
Hu8tace  v.  Phenix  Ins.  Co 71  App.  Div.  809 

Judgment  reversed:  175  2V.  Y  292. 
Hutton  v.  Smith 74  App.  Div.  284 

Judgment  affirmed  :  175  JV.  7".  375. 

Ingrahak  v.  Donovan 74  App.  Div.  626 

Order  affirmed:  174  2V  Y  529. 

Insurance  Co.  v.  Associated  Manfrs.'  Corpn 70  App.  Div.    69 

Judgment  affirmed :  174  2V.  Y.  541. 

Ireland  v.  U.  S.  Mobtgage  &  Trust  Co 72  App.  Div.    95 

Judgment  affirmed  :  175  2V.  Y.  491. 

Isaacs  t>.  Dawson 70  App.  Div.  232 

Judgment  affirmed :  174  if.  Y.  587. 

Isham  «.  N.  Y.  Assn.  fob  Poor 78  App.  Div.  896 

Judgment  affirmed:  177  2V  Y  218/ 

Jones  v.  City  of  New  York.  — 60  App.  Div.  161 

Judgment  affirmed  on  opinion  below,  sub.  nom.  O *  Connor  v.  City  of  New  York: 

174  2V.  Y  517. 

Jones  u.Daly 78  App.  Div.  220 

Judgment  affirmed  :  175  2V.  Y  520. 

Jones  v.  Hand 78  App.  Div.    56 

Judgment  affirmed  on  prevailing  opinion  below :  175  2V.  Y.  519. 

Joseph  v.  Raff 82  App.  Div.    47 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  176  2V.  Y.  611. 

KALiSHt*.  Higgin8(Nos.  1  &  2) 70  App.  Div.  192,  618 

^Orders  affirmed  and  judgments  absolute  ordered  for  defendants :  175  2V.  Y.  495. 

Ejsbffbv.  Third  Nat.  Bank 79  App.  Div.  644 

Judgment  affirmed :  177  2V.  Y  805. 

Kennettu.  Hopkins 58  App.  Div.  407 

Judgment  affirmed:  174  JV.  Y  545. 

Ketchamv.  N.  Y.  &H.  R.  R.  Co 76  App.  Div.  619 

Judgment  reversed:  177  2V.  Y  247. 

Kittel  v.  Domeyer 70  App.  Div.  184 

Order  reversed:  175  2V  Y  205. 

Knickerbocker  Ice  Co.  v.  42d  Stbeet  R.  R.  Co 85  App.  Div.  580 

Judgment  affirmed:  176  2V.  Y  408. 
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Knowlbs  v.  City  of  New  York 74  App.  Div.  683 

Judgment  affirmed:  176  JV  F.  480. 
Knowlbs  v.  Pennsylvania  Steel  Co 77  App.  Div.  648 

Judgment  affirmed:  176  JV.  F.  430. 

Koehler  &  Co.  v.  Brady 78  App.  Div.  644 

Appeal  dismissed:  175  JV  F.  600. 
Eolb  t>.  Nat.  Stjrety  Co 78  App.  Div.  619 

Judgment  affirmed:  176  JV  F.  283. 
Eomf  c.  Raymond 71  App.  Div.  612 

Judgment  reversed :  175  JV  F.  102. 
Kribte  «.  N.  Y.  &  Harlem  R.  R.  Co 67  App.  Div.  620 

Judgment  reversed:  175  2V  F.  484. 
Laffbrty  v.  Third  Ave.  R.  R.  Co 85  App.  Div.  592 

Judgment  affirmed :  176  JV.  F.  504. 

Lake  v.  Anderson 76  App.  Div.  189 

Appeal  dismissed:  174  JV.  F.  524. 

Lane  v.  Brooklyn  Heights  R.  R.  Co 85  App.  Div.    85 

Appeal  dismissed:  176  N.  F.  557. 
Lane  v.  Winter 64  App.  Div.  625 

Judgment  affirmed:  175  JV.  F.  490. 
Larbigc.  Peck 69  App.  Div.  170 

Judgment  affirmed:  174  JV  F.  518. 
Ledwith  v.  Merritt 74  App.  Div.    64 

Judgment  affirmed :  174  JV  F.  512. 

Leggatt  v.  Leggatt 79  App.  Div.  141 

Judgment  affirmed  on  opinion  below :  176  JV  F.  500. 
Lehigh  Valley  R.  Co.  v.  Adam 70  App.  Div.  427 

Judgment  reversed:  176  N.  T.  420. 

Lehmeyer  c.  Moses 67  App.  Div.  581 

Judgment  affirmed  on  opinion  of  Ingraham,  J.,  below :  174  JV.  T.  518. 
Lemon  t>.  Smith 70  App.  Div.  621 

Judgment  affirmed:  175  JV.  F.  473. 

Levy  v.  Hill 70  App.  Div.    95 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  174  N.  7.  536. 
Levy  v.  Huwer 80  App.  Div.  499 

Judgment  affirmed :  176  JV  T.  612. 

Levy  v.  Passavant 67  App.  Div.  619 

Judgment  affirmed:  175  JV.  T.  482. 
Levy  v.  Sghreyer 71  App.  Div.  616 

Judgment  modified:  177  JV  Tm  293. 
Lewis  v.  Brooklyn  City  Co-op  B.  &  L.  Assn 71  App.  Div.  621 

Judgment  affirmed :  175  JV.  T.  496. 
Lewis  v.  Howe 64  App.  Div.  572 

Judgment  affirmed :  174  JV.  F.  840. 
Libby  v.  Yanderzee 80  App.  Div.  494 

Judgment  affirmed :  176  JV  F  591. 

Littaueb  v.  Stern 88  App.  Div.  274 

Order  affirmed :  177  JV  F.  233. 


Digitized  by  VjOOQIC 


BY  THE  COURT  OF  APPEALS.  xiii 

Long  v.  Richmond 68  App.  Div.  466 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  175  N.  Y.  495. 

Looms  «.  City  of  Little  Falls 66  App.  Div.  299 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  176  N.  Y.  81. 

Ludwio  v.  Metropolitan  Street  Rt.  Co 71  App.  Div.  210 

Judgment  reversed  and  new  trial  granted  on  opinion  of  McLaughlin,  J.,  below; 

174  #.  Y.  546. 

Lyons  v.  City  op  New  York 82  App.  Div.  806 

Judgment  affirmed:  176  N.  Y.  609. 

Maas  v.  German  Savings  Bank 73  App.  Div.  524 

Judgment  affirmed  and  judgment  absolute  ordered  for  defendant ;  176  -AT.  Y.  877. 

Mack  «.  Mayor,  etc.,  op  N.  T 82  App.  Div.  637 

Judgment  affirmed:  176  K  Y  573. 

Mahaney  v.  Carr 68  App.  Div.  650 

Judgment  reversed :  175  2f.  Y.  454. 

Mahley  v.  German  Bank 66  App.  Div.  628 

Judgment  reversed  and  complaint  dismissed :  174  i\T.  Y.  499. 

Mairs  v.  Baltimore  &  Ohio  R.  R.  Co 73  App.  Div.  265 

Order  affirmed:  175  N.  Y.  409. 

Malthaner  v.  Delaware  &  Hudson  Co 66  App.  Div.  616 

Judgment  affirmed:  175  JH.  Y.  493. 

Marshall  v.  City  op  Buffalo 63  App.  Div.  608 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  176  iV.  Y.  545. 

Marten  e.  City  of  New  York.   82  App.  Div.    85 

Judgment  affirmed:  176  iV.  Y  871. 

Matter  of  Barefdzld 82  App.  Div.  463 

Order  reversed :  177  N.  Y.  387. 

Matter  of  Blanchard 75  App.  Div.  609 

Order  affirmed:  175  N.  Y.  f.00. 

Matter  of  Bd.  of  Water  Comrs 71  App.  Div.  544 

Order  reversed :  176  N.  Y  239. 

Matter  of  Bradshaw  v.  Village  of  Fulton 67  App.  Div.  624 

Order  affirmed:  175  N.  Y.  505. 

Matter  op  Brookfield  (Sarles*  Claim) 78  App.  Div.  520 

Order  of  Appellate  Division  reversed  and  that  of  Special  Term  affirmed : 
176  K  Y  138. 

Matter  of  Brooklyn  Teachers'  Association 85  App.  Div.    47 

Order  affirmed:  176  J\T.  Y.  564. 

Matter  of  Brooklyn  Union  El.  R.  R.  Co 82  App.  Div.  567 

Order  of  Appellate  Division  reversed  and  that  of  Special  Term  affirmed: 

176  jv:  r.213. 

Matter  of  Brown  v.  Supreme  Court 66  App.  Div.  259 

Judgment  affirmed:  176  K  Y.  182. 

Matter  of  Clark. 77  App.  Div.  688 

Order  reversed :  175  K  Y.  189. 

Matter  of  Clinton  v.  Boeckel 79  App.  Div.  645 

Order  affirmed:  176  JIT.  Y.  564. 
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Matter  op  Colby  v.  Partridge 78  App.  Div.  680 

Order  of  Appellate  Division  and  that  of  Special  Term  reversed :  174  iV.  Y.  526. 

Matter  op  Coleman 77  App.  Div.  496 

Order  reversed:  174  JK  Y.  373. 

Matter  op  Croeer 78  App.  Div.  184 

Appeal  dismissed:  175  N.  Y.  158. 

Matter  op  Crutkshank 82  App.  Div.  645 

Order  affirmed :  176  if.  Y  566. 

Matter  of  Delano 82  App.  Div.  147 

Order  reversed :  176  JV.  Y  486. 
Matter  op  Elias 60  App.  Div.  630 

Appeal  dismissed :  176  iV.  Y.  547. 

Matter  op  Fay  v.  Partridge 78  App.  Div.  204 

Order  of  Appellate  Division  and  that  of  Special  Term  reversed :  174  JV.  Y.  526. 
Matter  op  Ferris 86  App.  Div.  559 

Order  affirmed:  176  JV.  Y  607. 
Matter  op  Garver 84  App.  Div.  262 

Order  affirmed :  176  N.  Y.  386. 

Matter  op  Gawne 82  App.  Div.  374 

Order  affirmed  on  opinion  below:  176  i\T.  Y.  597. 
Matter  op  Gibbes 84  App.  Div.  510 

Order  affirmed :  176  iVr.  Y.  565. 
Matter  op  Granacher 74  App.  Div.  567 

Order  affirmed:  174  N.  Y.  504. 
Matter  op  Grant  Avenue 76  App.  Div.    87 

Order  affirmed :  175  JIT.  F.  509. 
Matter  op  Hatch 75  App.  Div.  609 

Order  affirmed:  176  2f.  Y  592. 
Matter  op  Holmes.    (No.  1) 79  App.  Div.  264 

Ordei'  affirmed :  176  A".  Y.  603. 
Matter  op  Holmes.    (No.  2) 79  App.  Div.  267 

Order  affirmed :  176  N.  Y.  604. 

Matter  op  Howe 86  App.  Div.  286 

Order  affirmed  on  opinion  below :  176  N.  Y.  570. 

Matter  op  Lahey  v.  Partridge 78  App.  Div.  199 

Order  of  Appellate  Division  and  that  of  Special  Term  reversed:  174  N.  Y.  526. 

Matter  op  Law 80  App.  Div.    73 

Order  affirmed  on  opinion  below :  175  N.  Y.  471. 

Matter  op  Mayor  (In  re  Townsend  Avenue) 76  App.  Div.  612 

Order  affirmed:  175  N.  Y  508. 

Matter  op  McDonald 80  App.  Div.  210 

Order  affirmed  on  opinion  of  Hatch,  J.,  below  :  175  i\T.  F.  470. 

Matter  op  Merritt 86  App.  Div.  719 

Order  affirmed  on  opinion  below  :  176  N.  Y  608. 

Matter  op  Molineux  v.  Collins 88  App.  Div.  618 

Order  affirmed:  177  JST.  Y.  395. 
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Matter  of N.  Y.  C.  &H.  R.  R.  R.  Co 79  App.  Div.  648 

Order  affirmed:  176  if.  Y.  561. 

Matter  of  O'Leary  v.  Board  of  Education 78  App.  Div.  475 

Order  of  Appellate  Division  reverted  and  that  of  Special  Term  affirmed  upon  the 

authority  of  Matter  of  Cusackv.  Board  of  Education,  etc.  (174  if   Y.  186):  174 

if  Y.  511. 

Matter  of  Perrt  Avenue 82  App.  Div.  686 

Order  affirmed:  175  if  Y  515. 

Matter  of  Pierib 82  App.  Div.  466 

Order  affirmed  on  opinion  below :  176  if.  Y.  566. 

Matter  of  Plan 71  App.  Div.  488,  622 

Order  in  each  case  affirmed  on  opinion  below :  175  if  Y.  524. 

Matter  of  Putnam 75  App.  Div.  615 

Order  affirmed :  176  if  Y.  612. 

Matter  of  Randall 90  App.  Div.  192 

Appeal  dismissed:  177  if  Y  400. 

Matter  of  Rice 81  App.  Div.  228 

Order  affirmed:  176  if  Y  570. 

Matter  of  Rogers  Construction  Co 79  App.  Div.  419 

Order  affirmed  on  opinion  below :  175  if  Y.  509. 

Matter  of  Rose 75  App.  Div.  615 

Order  affirmed:  176  if  Y.  587. 

Matter  of  Schlivinski  «.  Maxwell 80  App.  Div.  313 

Appeal  dismissed :  176  if  Y.  568. 

Matter  of  Scrimgeour 80  App.  Div.  388 

Order  affirmed :  175  if  Y.  507 

Matter  of  Seaman 82  App.  Div.  643 

Appeal  dismissed :  175  if  Y.  506. 

Matter  of  Silldcan 79  App.  Div.    98 

Order  affirmed:  175  if  Y.  518. 

Matter  of  Sly 78  App.  Div.  630 

Order  modified  and  as  modified  affirmed:  177  if  Y.  465. 

Matter  of  Torgb 86  App.  Div.  211 

Order  reversed:  176  if  Y  824. 

Matter  of  Union  Trust  Co 65  App.  Div.  449 

Order  affirmed :  174  if  Y  541. 

Matter  of  United  States  Trust  Co 80  App.  Div.    77 

Order  affirmed :  175  if  Y.  304. 

Matter  of  Weddenfeld  v.  Kepfler 84  App.  Div.  235 

Order  affirmed  on  opinion  below :  176  if  Y.  562. 

Matter  of  Wrat  Drug  Co 82  App.  Div.  645;  88  id.  634 

See  176  if  7.  554,  555,  602. 
Matthie  v.  Arbnts 68  App.  Div.  645 

Judgment  affirmed :  174  if  Y.  548. 
Mattiiib  v.  Globe  Fire  Ins.  Co 68  App.  Div.  289 

Judgment  affirmed:  174  if  Y.  489. 

McCabe  v.  City  of  New  Yore 77  App.  Div.  687 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  176  if  F.  587. 
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McCarthy  «.  N.  Y.  &  Harlem  R.  R.  Co 74  App.  Div.  020 

Judgment  reversed  on  authority  of Dolan  v.  JV.  Y.  <fc  Harlem  Railroad  Go* 

(175  JV.  F.  867) :  175  JV.  Z.  504. 

McCreedt  v.  Woodcock 72  App.  Div.  620 

Judgment  affirmed  on  authority  of  Hatch  v.  Central  Nat.  Bank  (78  JV.  Y.  487) : 

175  JV.  F.  481. 

McKinney  c.  La  Dow 59  App.  Div.  624 

Judgment  affirmed:  174  JV.  Y.  506. 

McKinney*.   N.  Y.  C.  &  H.  R.  R.  R.  Co 66  App.  Div.  207 

Order  affirmed  and  judgment  absolute  ordered  for  t/te  defendant :  174  JV.  T.  516. 

MacKnight  Flintic  Stone  Co.  v.  City  of  New  York.  .  78  App.  Div.  640,  641 

Judgments  affirmed :  176  JV.  Y.  586. 

McNamara  v.  WnJiCOx 81  App.  Div.  685 

Judgment  affirmed:  176  JV.  7".  573. 

Mechanics'  Nat.  Bank  v.  Jones 76  App.  Div.  584 

Judgment  affirmed :  175  JV.  Y.  518. 

Mildenberg  v.  James 62  App.  Div.  617 

Judgment  affirmed:  175  JV.  Y.  4^4. 

Monnier*  N.  Y.  C.  &H.  R.  R.  R.  Co 70  App.  Div.  405 

Judgment  reversed:  175  JV.  F.  281. 

Morrison  c.  City  op  Syracuse 58  App.  Div.  490 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  175  iV.  Y.  528. 

Morrison  v.  Smith 88  App.  Div.  206 

Judgment  reversed:  177  IT.  Y.  866. 
Morse  v.  Wheeler 68  App.  Div.  428 

Judgment  affirmed  on  opinion  below :  175  N.  Y.  502. 

Muller  v.  Peterson 57  App.  Div.  626 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  175  JV.  Y.  475. 

Murphy  v.  Cupp 77  App.  Div.  682 

Judgment  reversed :  177  JV.  Y.  814. 
National  Wall  Paper  Co.  v.  A.  M.  M.  Fire  Ins.  Co 78  App.  Div.  627 

Judgment  affirmed:  175  JV.  Y.  226. 
Nelson  v.  Hatch 70  App.  Div.  206 

Judgment  affirmed  :  174  JV.  Y.  546. 
Neukirch  v.  Keppler 56  App.  Div.  225 

Judgment  affirmed:  174  JV.  Y.  509. 
Nevins  v.  Buffalo,  Rochester  &  P.  Ry.  Co 73  App.  Div.  619 

Judgment  affirmed:  174  JV.  Y.  548. 
New  York  County  Nat.  Bank  v.  Am.  Surety  Co 69  App.  Div.  158 

Judgment  affirmed:  174  JV.  Y.  544. 
N.  Y.  Elevator  Supply  Co.  i».  Bremer 74  App.  Div.  400 

Judgment  affirmed:  175  JV.  Y.  520. 
Niemeyer  v.  Woods 72  App.  Div.  680 

Judgment  affirmed:  175  JV.  Y.  492. 
Niles  v.  New  York  Central  &  II.  R.  R.  R.  Co 69  App.  Div.  144 

Judgment  affirmed :  176  JV.  Y.  119. 
Northam  v.  Dutchess  Co.  Mutual  Ins.  Co 79  App.  Div.  644 

Judgment  reversed:  177  JV.  Y.  73. 
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Norton  v.  New  Amstkkdam  Gas  Co 69  App.  Div.    10 

Judgment  affirmed  on  opinion  below :  174  JV.  Y.  588. 
Norton  v.  Webber 69  App.  Div.  180 

Judgment  affirmed :  174  JV.  Y  514. 
O'Brien  v.  Supreme  Council 81  App.  Div.      1 

Judgment  affirmed:  176  JV.  Y  597. 
0*Callaghan  v.  Metropolitan  Street  R.  Co 69  App.  Div.  574 

Judgment  affirmed:  174  JV.  Y.  621. 

O'Kkeffe  v:  Citt  op  New  York 86  App.  Div.  626 

Judgment  affirmed:  176  JV  Y.  297. 

CNeil  v.  N.  Y.  &  Harlem  R.  R.  Co 67  App.  Div.  620 

Judgment  reversed  on  autlwrity  of  Kriete  v.  JV.  Y.  dfe  H.  R.  R  Co  (175  JV.  Y.  484) : 

176  JV.  Y.  484. 

Olban  Street  Ry.  Co.  v.  Pennstlvania  R.  R.  Co, 75  App.  Div.  412 

Order  affirmed,  with  costs,  on  opinion  below  :  175  JV.  Y.  468. 

Oswego  City  Savings  Bank  v.  Board  op  Education 70  App.  Div.  588 

Judgment  affirmed:  174  JV.  Y.  515. 

Pack  v.  Delaware,  L.  &  W.  R.  R.  Co 66  App.  Div.  617 

Judgment  affirmed :  175  N.  Y.  474. 

Pape  v.  N.  Y.  &  Harlem  R.  R.  Co 74  App.  Div.  175 

Judgment  reversed  on  authority  of  Dolan  v.  N.  Y.  &  Harlem  R.  R  Co.  (175  N.  Y. 

867):  175  JV.  Y.  504. 

Parish  v.  Parish 77  App.  Div.  267 

Order  reversed:  175  if.  Y  181. 

Park  &  Sons  Co.  v.  Nat.  Druggists'  Assn 54  App.  Div.  228 

Judgment  affirmed :  175  tf.  Y.  1. 

Paul  v.  Delaware,  L.  &  W.  R.  R.  Co 72  App.  Div.  440 

Judgment  affirmed:  175  i\T.  7".  478. 

Pblletreau  v.  Metropolitan  Street  Ry.  Co 74  App.  Div.  192 

Judgment  affirmed  :  174  JV.  Y  508. 

People  ex  rbl.  Bolza  «.  Adam 79  App.  Div.  806 

Appeal  dismissed :  174  JV.  Y.  580. 

People  v.  Adams 85  App.  Div.  890 

Judgment  of  conviction  and  order  affirmed :  176  JV.  Y  851. 

People  v.  American  Loan  A  Trust  Co 87  App.  Div.  189 

Order  modified:  177  JV.  Y  281. 
People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Board  op  R. 

R  Combs 79  App.  Div.  642 

Order  affirmed :  174  JV.  Y  582. 

People  ex  rel.  Chirurg  v.  Calder 75  App.  Div.  625 

Order  affirmed :  176  JV.  Y  568. 

People  ex  rel.  Gilon  v.  Coler 78  App.  Div.  248 

Order  affirmed :  175  JV.  Y  510. 

People  ex  rel.  Bessbrer  v.  Collier 78  App.  Div.  620 

Order  reversed :  175  JV.  Y  196. 
App.  Div. — Vol.  XC.        ii 
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People  ex  kel.  Harding  v.  Collier 79  App.  Div.  636 

Order  reverted :  175  if.  Y  196.. 
People  ex  rel.  Letts  v.  Collier 78  App.  Div.  620 

Order  reversed:  175  N.  Y.  196. 
People  ex  rel.  Nathan  v.  Collier '. 78  App.  Div.  620 

Order  reversed:  175  If.  Y.  196. 
People  ex  rel.  Neal  v.  Collier 79  App.  Div.  686 

Order  reversed:  175  If.  Y.  196. 
People  ex  rel.  Sims  v.  Collier 79  App.  Div.  636 

Order  reversed:  175  If.  Y.  196. 
People  ex  rel.  Wills  v.  Collier. 79  App.  Div.  636 

Order  reversed:  175  If.  Y.  196. 
People  ex  rel.  N.  Y.  City  &  W.  R.  Co.  v.  Comrs 81  App.  Div.  237 

Order  affirmed:  176  iK  Y.  577. 
People  ex  rel.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  Comrs 81  App.  Div.  242 

Order  affirmed :  175  If.  Y  516. 

People  ex  rel.  Clifton  v.  De  Braoga 73  App.  Div.  579 

Appeal  dismissed:  176  If.  Y  557. 
People  ex  rel.  Town  op  Colesville  v.  D.  &  H.  Co 81  App.  Div.  335 

Order  affirmed :  177  If.  Y  837. 
People  ex  rel.  Garvey  v.  Democratic  Com 82  App.  Div.  173 

Order  affirmed:  175  N.  Y  415. 
People  ex  bel.  Steers  v.  Department  of  Health 86  App.  Div.  521 

Order  affirmed :  176  If.  Y  602. 

People  v.  Diamond 72  App.  Div.  281 

Judgment  of  conviction  affirmed :  175  IT.  Y.  517. 

People  v.  Doty 73  App.  Div.    78 

Judgment  of  conviction  affirmed:  175  If.  Y.  164. 

People  ex  rel.  McGaffney  v.  Dougherty 77  App.  Div.  642 

Order  modified  and  as  modified  affirmed :  175  If.  Y.  511. 
People  ex  rel.  Lester  v.  Eno 84  App.  Div.    55 

Order  reversed:  176  If.  Y  513. 
People  ex  rel.  Arnold  v.  Feitner 76  App.  Div.  620 

Order  affirmed :  176  If.  Y  568. 

People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Feitner 75  App.  Div.  527 

Order  affirmed:   174  If.  Y.  532. 
People  v.  Felken 83  App.  Div.  589 

Judgment  of  conviction  affirmed  on  opinion  of  Hiscock,  J.,  below :  176  If.  Y.  548. 

People  ex  rel.  Blair  v.  Folks 86  App.  Div.  626 

Order  affirmed :  176  If.  Y  565. 
People  ex  rel.  Erulish  v.  Fornes 79  App.  Div.  618 

Ordef  affirmed:  175  If.  Y  114. 

People  v.  Gallagher 75  App.  Div.    89 

Judgment  of  conviction  affirmed :  174  If.  Y.  505. 
People  ex  rel.  Harris  v.  Gill 85  App.  Div.  192 

Oi-der  affirmed:  176  If.  Y.  606. 

People  v.  Glennon 78  App.  Div.  271 

Judgment  of  conviction  reversed:  175  If.  Y.  45. 
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People  v.  Guichanb 80  App.  Div.  627 

Judgment  of  conviction  affirmed :  174  J\T.  Y  539. 

People  v.  Hackett 82  App.  Div.    86 

Judgment  of  conviction  affirmed:  175  N.  Y.  508. 

People  ex  rel.  Gbes8  v.  Hilliard 85  App.  Div.  507 

Order  affirmed  on  opinion  below :  176  i\T.  Y.  604. 

People  ex  rel.  Lehmaier  v.  Interurban  Street  Ry.  Co. .  85  App.  Div.  407 
Appeal  dismissed:  177  N.  Y.  296. 

People  ex  rel.  Hegeman  v.  Jones 68  App.  Div.  396 

Order  affirmed:  175  IT.  Y  471. 

People  ex  rel.  Clark  «.  Keeper,  etc 80  App.  Div.  448 

Order  affirmed :  176  if.  Y  465. 

People  ex  rel.  U.  S.  A.  P.  P.  Co.  v.  Knight 67  App.  Div.  833 

Order  of  Appellate  Division  reversed  and  determination  of  Comptroller  affirmed  : 

174  N.  Y  475. 

People  «.  Lochner 73  App.  Div.  120 

Judgment  affirmed:  177  if  Y  145. 

People  «.  Manhattan  Real  Estate  Co 74  App.  Div.  535 

Judgment  reversed:  175  if.  Y.  138. 

People  v.  Martin 77  App.  Div.  896 

Judgment  affirmed:  175  N.  Y.  815. 

People  ex  rel.  Williams  v.  McDonotjgh 85  App.  Div.  162 

Order  affirmed:  176  if.  Y  606. 

People  ex  rel.  Bank  for  Savings  v.  Miller <. 84  App.  Div.  168 

Order  modified  and  as  modified  affirmed :  177  if.  Y.  461. 

People  ex  rel.  Mutual  Trust  Co.  v.  Miller 85  App.  Div.  211 

Order  reversed:  177  if.  Y  51. 

People  ex  rel.  Cons*d  Subway  Co.  v.  Monroe 85  App.  Div.  542 

Order  affirmed :  176  N.  Y  567. 

People  ex  rel.  Standard  W.  M.  Co.  v.  Monroe 84  App.  Div.  241 

Appeal  dismissed  :  176  2f.  Y.  552. 

People  v.  Murray 76  App.  Div.  118 

Order  affirmed:  175  N.  Y.  479. 

People  ex  rel.  Seal  v.  N.  Y.,  Chicago  &  St.  L.  R.  R.  Co. . .  70  App.  Div.  623 

Order  affirmed:  175  N.  Y  483. 

People  ex  rel.  Lewisohn  v.  O'Brien 81  App.  Div.    51 

Order  affirmed:  176  K  Y  253. 

People  v.  O'Connor 82  App.  Div.    55 

Judgment  of  conviction  affirmed:  175  N.  Y,  517. 

People  v.  O'Farrell 73  App.  Div.  626 

Judgment  of  conviction  reversed :  175  N.  Y.  328. 

People  c.  Orange  Co.  Road  Cons.  Co 73  App.  Div.  580 

Order  reversed :  175  N.  Y  84. 

People  ex  rel.  Leazenbee  v.  Partridge 88  App.  Div.  643 

Order  affirmed :  176  K  Y  608. 

People  ex  rel.  McGee  v.  Partridge 84  App.  Div.  641 

Order  affirmed:  176  if.  Y.  605. 
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People*  Pierson    80  App.  Div.  415 

Order  of  Appellate  Division  reversed  and  judgment  of  conviction  affirmed : 
176  N.  7.  201. 

People  ex  rel.  McLaughlin  v.  Police  Comrb 70  App.  Div.   82 

Judgment  reversed  and  proceedings  dismissed :  174  N.  Y.  450. 

People  ex  rel.  Retsof  Mining  Co.  v.  Priest 75  App.  Div.  131 

OixUr  affirmed:  175  K  Y.  511. 

People  ex  rel.  Eastman  v.  Scott 70  App.  Div.  618 

Appeal  dismissed :  175  N.  Y.  469. 

People  v.  Shea 74  App.  Div.  626 

Judgment  of  conviction  affirmed :  175  N.  F.  479. 

People  ex  rel.  Niagara  Falls  P.  Co.  v.  Smith 70  App.  Div.  543 

Order  affirmed :  175  J\T.  Y.  469. 

People  v.  Stedeker 75  App.  Div.  449 

Order  reversed :  175  2T.  F.  57. 

People  ex  rel.  Hamilton  v.  Stratton 79  App.  Div.  149 

Order  affirmed:  174  N.  Y.  531. 

People  ex  rel.  Sweeney  v.  Sturgis 78  App.  Div.  460 

Order  affirmed  on  opinion  below  :  175  JSf.  Y.  470. 

People  ex  rel.  Young  v.  Sturgis 85  App.  Div.    20 

Order  affirmed:  176  N.  Y.  568. 

People  ex  rel.  Dubey  v.  Swanstrom 79  App.  Div.    94 

Appeal  dismissed :  175  iV.  Y  513. 

People  ex  rel.  Kay  t>.  Swanstrom 79  App.  Div.    94 

Appeal  dismissed :  175  N.  Y.  514. 

People  ex  rel.  B.  C.  R.  R.  Co.  v.  Tax  Comrs 79  App.  Div.  648 

Order  of  Appellate  Division  reversed  and  judgment  of  Special  Term  affirmed  : 

174  N.  Y.  417. 

People  ex  rel.  Coney  Island  &  B.  R.  R.  Co.  v.  Tax  Comrs.  79  App.  Div.  643 
Order  of  Appellate  Division  reversed  and  judgment  of  Special  Term  affirmed  : 

174  K  Y  417. 

People  ex  rel.  Consolidated  Gas  Co.  v.  Tax  Comrs 79  App.  Div.  648 

Order  of  Appellate  Division  reversed  and  judgment  of  Special  Term  affirmed : 

174  N.  Y  417. 

People  ex  rel.  Met.  St.  Ry.  Co.  v.  Tax  Comrs 79  App.  Div.  183 

Order  of  Appellate  Division  reversed  ani  judgment  of  Special  Term  affirmed: 

174  N.  Y.  417. 

People  ex  rel.  N.  A.  Gas  Co.  v.  Tax  Comrs 79  App.  Div.  648 

Order  of  Appellate  Division  reversed  and  judgment  of  Special  Term  affirmed  : 

174  IT.  Y.  417. 

People  v.  Thames  &  Mersey  Marine  Ins.  Co 85  App.  Div.  628 

Judgment  affirmed :  176  JV.  Y  531. 

People  ex  rel.  Morey  v.  Town  Board 80  App.  Div.  280 

Order  reversed:  175  IT.  Y  894. 

People  ex  rel.  Lieberman  v.  Vandecarr 81  App.  Div.  128 

Order  and  judgment  affirmed :  175  N.  Y  440. 
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People  ex  rel.  Dinsmore  v.  Vandewater.    (No.  1) 83  App.  Div.    54 

Order  reverted :  176  N.  Y.  500. 

People  ex  rel.  Dinbmore  v.  Vandewater.    (No.  2). 83  App.  Div.    60 

Appeal  dismissed :  176  N.  Y  558. 

People  ex  rel.  Bebbe  v.  Warden,  etc 86  App.  Div.  626 

Order  affirmed :  176  If.  Y.  577. 

People  ex  rel.  Van  Linda  v.  Warden,  etc 86  App.  Div.  626 

Order  affirmed :  176  If.  Y.  577. 

People  v.  Weaver 81  App.  Div.  567 

Judgment  reversed :  177  If.  Y  434. 

People  ex  rel.  Smith  v.  Weeks 87  App.  Div.  610 

Order  affirmed :  176  N.  Y  194. 

People  ex  rel.  Ryan  v.  Wells. 86  App.  Div.  270 

Order  reversed :  176  If.  Y.  462. 

People  ex  rel.  McCullough  v.  Wilson 80  App.  Div.  640 

Appeal  dismissed:  176  If.  Y.  574 

People  ex  rel.  McBain  v.  Wiswall 84  App.  Div.  685 

Order  affirmed:  176  N.  Y.  571. 

People  ex  rel.  Regan  v.  York 78  App.  Div.  482 

Order  affirmed:  174  If.  Y.  538. 

Persons  v.  Stoll 72  App.  Div.  141 

Judgment  affirmed  on  opinion  below :  174  If.  Y.  548. 

Phenix  Nat.  Bank  v.  Keim 69  App.  Div.  201 

Judgment  affirmed:  175  If.  Y  521. 

Podmore  v.  South  Brooklyn  Sav.  Inst 67  App.  App.  619 

Judgment  affirmed :  175  If.  Y.  69. 

Porter  v.  International  Bridge  Co 79  App.  Div.  358 

Order  afflrmed :  175  If.  Y.  467. 

Pots  v.  Sichbr 66  App.  Div.  614 

Judgment  affirmed:  HQIf.  Y.  574. 

Potter  v.  Boyce 73  App.  Div.  383 

Judgment  affirmed :  176  If.  Y.  551. 

Prata  v.  Green 70  App.  Div.  224 

Judgment  affirmed :  174  If.  Y.  585. 

QOACKEHBOSS  v.  Globe  &  R.  F.  Ins.  Co . .  77  App.  Div.  168 

Judgment  reversed :  177  If.  Y.  71. 

Rice  t>.  Eureka  Paper  Co 70  App.  Div.  886 

Order  reversed  and  judgment  entered  upon  the  verdict  affirmed :  174  If.  Y  385. 

Robinson  v.  Manhattan  Railway  Co 73  App.  Div.  626 

Judgment  and  order  reversed :  175  If.  Y.  219. 
Rochester  &  Lake  Ontario  Water  Co.  v.  City  of  Roches- 
ter  84  App.  Div.    71 

Judgment  affirmed :  176  If.  Y.  86. 

Roes  v.  King 66  App.  Div.  617 

Judgment  affirmed  on  autlwrity  of  Boer  v.  McCullough  (176  If.  Y.  97) : 

176  If.  Y  550. 
Rdndell  v.  Swartwout 78  App.  Div.  628 

Judgment  affirmed :  176  JT.  Y  591. 
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Russell  v.  Hilton 80  App.  Div.  178 

Judgment  affirmed  on  opinion  below  :  175  If.  Y.  525. 

Ru8Bell  p.  Prudential  Ins.  Co 78  App.  Div.  617 

Order  and  judgment  reversed:  176  If.  Y  178. 
Ryan  v.  City  op  New  York 78  App.  Div.  134 

Judgment  affirmed :  177  If.  Y  271. 
Sammons  v.  City  of  Gloversville 67  App.  Div.  628 

Judgment  affirmed :  175  If.  Y  846. 
Sandles  v.  Levenson 78  App.  Div.  806 

Judgment  affirmed:  lid  If.  Y  610. 
Sargent  v.  Board  op  Education 76  App.  Div.  588 

Judgment  affirmed:  177  If.  Y.  817. 

Scholzc.  N.  Y.  &  Harlem  R.  R.  Co 67  App.  Div.  628 

Judgment  reversed  on  authority  of  Kriete  v.  If.  Y  &  H.  B.  R.  Co.  (175  If.  Y  484) : 

175  If.  Y  485. 

Schuyler  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co 68  App.  Div.  630 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  174  If.  Y.  513. 

Segerc.  Farmers' Loan  &  Trust  Co 73  App.  Div.  293 

Judgment  reversed  on  dissenting  opinions  of  Ixqtlailjm  and  Laughlin,  JJ.  ; 

176  If..Y  589. 

Seidenspinner  v.  Met.  Life  Ins.  Co 70  App.  Div.  476 

Judgment  reversed :  175  If.  Y  95. 

Sexton  v.  Sexton 64  App.  Div.  385 

Order  affirmed  and  judgment  absolute  ordered  for  defendants :  174  If.  Y.  510. 
Shelderberg  v.  Village  of  Tonawanda 70  App.  Div.  623 

Judgment  affirmed:  176  if.  Y.  549. 
Sherman  v.  Weir 76  App.  Div.  628 

Appeal  dismissed :  174  If.  Y  525. 

Shipman  v.  Protected  Home  Circle 66  App.  Div.  448 

Judgment  modified  and  as  modified  affirmed :  174  If,  Y.  898. 

Simis  v.  White 85  App.  Div.  619 

Order  affirmed:  176  If.  Y  561. 
Skillin  v.  Maibrunn 75  App.  Div.  588 

Judgment  affirmed:  176  If.  Y.  688. 

Slater  v.  Slater 78  App.  Div.  449 

Judgment  modified  and  as  modified  affirmed :  175  N.  Y.  143. 

Smith  v.  Chesebrough 82  App.  Div.  578 

Order  and  judgment  reversed:  176  if.   Y.  317. 

Smith  v.  Lehigh  Valley  Railroad  Co 86  App.  Div.  628 

Judgment  reversed :  177  If.  Y  379. 

Smith  t>.  N.  Y.  C.  &  H.  R.  R.  R.  Co 75  App.  Div.  680 

Judgment  reversed:  177  If.  Y.  224. 
Smith  v.  Smith 70  App.  Div.  621 

Judgment  affirmed:  175  If.  Y.  473. 

South  Bupfalo  Ry.  Co.  v.  Kirkover 86  App.  Div.    55 

Order  affirmed:  176  JV.  Y.  301. 
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Sotjthgate  ^  Continental  Trust  Co 74  App.  Div.  150 

Judgment  affirmed  on  opinion  ^Patterson,  J.,  below :  176  N.  F  588. 
Staats  t>.  Byers. 68  App.  Div.  634 

Judgment  affirmed:  174  if.  F.  508. 
Standtke  t>.  The  Swrrs  Conde  Company 64  App.  Div.  625 

Judgment  affirmed :  176  N.  F.  546. 
Stannard  v.  Green 62  App.  Div.  681 

Judgment  affirmed:  176  If.  F.  575. 
Stecher  Lithographic  Co.  v.  Inman 67  App.  Div.  625 

Judgment  affirmed:  176 if.  F.  124. 
Stephens  v.  N.  Y.,  O.  &  W.  Rt.  Co 61  App.  Div.  613 

Judgment  reverted :  175  JV.  F.  72. 
Stxrnfelb  t>.  Metropolitan  Street  Rt.  Co 78  App.  Div.  404 

Judgment  affirmed  :  174  If.  F.  512. 
Stevens  «.  Union  Railway  Co. 75  App.  Div.  602 

Judgment  affirmed:  176  If.  F.  607. 

Stikeman  v.  Flack 58  App.  Div.  277 

Judgment  reversed  on  the  dieeenting  opinion  below :  175  if.  F.  512. 
Stillingb*.  Met.  St.  Ry.  Co 84  App.  Div.  201 

Judgment  affirmed  :  177  If.  F.  844. 

Storm  v.  McGrover 70  App.  Div.    88 

Appeal  dismissed:  174  if.  F.  525. 

Straus  v.  American  Publishers'  Assn 85  App.  Div.  446 

Order  affirmed :  177  if.  F.  473. 
Strawn  v.  Brandt-Dent  Co 71  App.  Div.  284 

Judgment  affirmed:  175  if.  F.  468. 
Strickland  v.  Henry 74  App.  Div.  624 

Judgment  reversed :  175  if.  F.  872. 
Strucks  v.  Corning 68  App.  Div.  650 

Judgment  affirmed:  176  if.  F.  548. 
SuKDHEiMER  v.  City  of  New  York 77  App.  Div.    58 

Judgment  reversed :  176  If.  F.  495. 

Sweet  *.  Henry 66  App.  Div.  888 

Order  reversed :  175  if.  F.  268. 
Taylor  v.  Thompson 74  App.  Div.  320 

Judgment  affirmed:  176  If.  F.  168. 
Tegner  v.  Herter 78  App.  Div.  622 

Judgment  affirmed:  175  If.  F.  481. 
Trenton  Potteries  Co.  v.  Title  Guarantee  &  Trust  Co.  .  68  App.  Div.  686 

Judgment  affirmed :  176  if.  F.  65. 
Tripp  v.  Chester 66  App.  Div.  628 

Judgment  affirmed:  176  If.  F.  575. 
True  v.  Niagara  Gorge  R.  R.  Co 70  App.  Div.  888 

Judgment  affirmed:  175  if.  F.  487. 

Trunkey  v.  Van  Sant 88  App.  Div.  272 

Order  reversed:  176  If.  F.  585. 
Twelfth  Ward  Bank  v.  Samuels 71  App.  Div.  168 

Judgment  affirmed:  176  If.  F.  593. 
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Tyler  v.  Village  of  Lansingburgh. 76  App.  Div.  165 

Appeal  dismissed:  175  If.  F.  463. 
Union  Trust  Co  v.  St.  Luke's  Hospital 74  App.  Div.  890 

Judgment  affirmed:  175  If.  F.  505. 
Upham  v.  State  op  New  York 62  App.  Div.  631 

Judgment  affirmed:  174  If.  F.  886. 
Van  Zandt  v.  Grant 67  App.  Div.    70 

Judgment  affirmed:  175  If.  F.  150. 
Varnum  t>.  Behn 63  App.  Div.  570 

Judgment  affirmed:  175  If.  F.  522. 
Venner  t>.  Farmers'  Loan  &  Trust  Co 54  App.  Div.  271 

Judgment  affirmed:  176  If.  F.  549. 
Village  of  Mechanicville  v.  Stillwater  &  M.  St.  Ry.  Co.  67  App.  Div.  628 

Judgment  affirmed:  174  If.  F.  507. 
Voisin  v.  Thames  &  Mersey  M.  Ins.  Co 84  App.  Div.  642 

Appeal  dismissed:  176  If.  F.  576. 

Vollkoicmer  v.  Cody 85  A  pp.  Div.    57 

Order  reversed :  177  N.  F.  124. 
Wagner  v.  Brooklyn  Heights  R.  R.  Co 69  App.  Div.  849 

Judgment  affirmed :  174  If.  F.  520. 

Wagner  v.  Metropolitan  Street  Ry.  Co 79  App.  Div.  591 

Judgment  affirmed  on  opinion  below :  176  If.  F.  610. 
Wallace  v.  International  Paper  Co 84  App.  Div.    88 

Judgment  reversed:  176  If.  F.  424. 
Walsh  v.  Central  N.  Y.  Tel.  &  Tel.  Co 75  App.  Div.      1 

Judgment  reversed :  ]76if.  F.  168. 
Walsh  v.  Hyatt 74  App.  Div.    20 

Judgment  affirmed :  176  If.  F.  650. 
Walton  v.  McMorrow 68  App.  Div.  147 

Judgment  affirmed :  175  N.  F.  498. 

Wanamaker  v.  Weaver 78  App.  Div.    60 

Judgment  of  Appellate  Division  reversed  and  that  entered  upon  the  verdict  affirmed : 

176  JV.  F.  75. 
Ward  v.  Work 65  App.  Div.    84 
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Watertown  Carriage  Co.  v.  Hall 75  App.  Div.  201 
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Weidman  v.  City  of  New  York 84  App.  Div.  321 

Judgment  affirmed :  176  N.  T.  586. 

Welch  v.  Polley 86  App.  Div.  260 

Judgments  and  orders  reversed :  177  N.  Y.  117. 
Welle  v.  Celluloid  Co 52  App.  Div.  522 

Judgment  reversed:  175  N.  T.  401. 
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Werner  v.  Hearst 76  App.  Div.  375 

Judgment  reversed:  177  N.  Y.  68. 
Wbstphal  v.  City  of  New  York 75  App.  Div.  252 

Judgment  affirmed:  177  JV.  Y.  140. 
White  v.  Livingston 69  App.  Div.  361 

Judgment  affirmed :  174  N.  Y.  588. 

White  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co 68  App.  Div.  561 

Order  affirmed  and  judgment  absolute  ordered  for  defendant :  174  i\T.  Y.  543. 
Wilcox  v.  American  Tel.  &  Tel.  Co 73  App.  Div.  614 

Judgment  reversed :  176  IT.  7.  115. 
Woodruff  v.  Oswego  Starch  Factory 70  App.  Div.  481 

Judgment  affirmed:  177  JV.  T.  28. 
Wurster  v.  Armfield 67  App.  Div.  158 

Judgment  reversed :  175  N.  Y.  256. 
Young  v.  Dietzgen  Co 72  App.  Div.  618 
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Young  v.  Stone 61  App.  Div.  864 
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Zapf  v.  Carter   70  App.  Div.  895 

Appeal  dismissed :  176  N.  Y.  576. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Rogers  v.  Decker, 
181  N.  Y.  490.)  — Rep. 
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FIRST    DEPARTMENT 


IK  THE 


APPELLATE   DIVISION, 
gatmarg,  1904.* 


Eta  A.  Thomas,  Appellant,    v.  Henet  A.  Davis,  Respondent, 
Impleaded  with  Others. 

Mortgage  with  receivership  claim  —  under  what  circumstance*  the  court  will  appoint 

a  receiver. 

When  a  mortgage  in  process  of  foreclosure  contains  a  receivership  clause  and  it 
appears  that  it  is  a  second  mortgage;  that  the  parties  in  possession  are  receiv- 
ing the  rents  hut  refuse  to  pay  the  interest  and  taxes,  and  there  is  doubt 
•whether  the  security  is  adequate,  a  receiver  will  be  appointed. 

Appeal  by  the  plaintiff,  Eva  A.  Thomas,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  17th 
day  of  November,  1903,  denying  the  plaintiff's  motion  for  the 
appointment  of  a  receiver  pending  the  above-entitled  action  brought 
to  foreclose  a  mortgage. 

Charles  Z.  Hoffman,,  for  the  appellant. 

Henry  A.  Dame,  for  the  respondent 

McLaughlin,  J. : 

This  action  is  brought  to  foreclose  a  second  mortgage  npon  cer- 
tain real  estate  in  the  city  of  New  York.  After  its  commencement 
the  plaintiff  moved  for  the  appointment  pendente  lite  of  a  receiver 

♦The  other  cases  of  this  term  will  be  found  in  volume  89  App.  Div.—  [Rep. 
App.  Div.— Vol.  XC.        1 
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First  Department,  January,  1904.  [Vol.  90. 

of  the  rents,  issues  and  profits  of  the  real  estate  covered  by  the 
mortgage.    The  motion  was  denied  and  she  has  appealed. 

From  the  papers  used  upon  the  motion  it  appears  that  in  Decem- 
ber, 1902,  one  Andrew  J.  Thomas  owned  the  real  estate  in  ques- 
tion, which  he  conveyed  to  Baldwin  &  Betts  subject  to  two  mort- 
gages, one  for  $85,000  held  by  the  Metropolitan  Life  Insurance 
Company,  and  the  other  for  $45,000  held  by  the  plaintiff.  The 
plaintiff's  mortgage  bore  interest  at  the  rate  of  six  per  cent, 
payable  semi-annually,  and  contained  a  provision  to  the  effect  that 
if  default  were  made  for  a  period  of  ten  days  in  the  payment  of 
interest,  and  for  a  period  of  twenty  days  in  the  payment  of  taxes 
and  assessments,  the  whole  of  said  principal  sum  of  $45,000  should 
become  due  at  the  option  of  the  mortgagee.  It  also  contained  a 
further  provision  that  the  mortgagee  or  her  representatives  or 
assigns  were  at  liberty  immediately  after  any  default  in  payment  of 
interest  or  taxes,  upon  proceedings  taken  for  the  foreclosure  of  the 
mortgage,  to  apply  for  and  be  entitled,  as  a  matter  of  right,  with- 
out regard  to  the  value  of  the  premises  mortgaged,  or  the  solvency 
or  insolvency  of  the  mortgagor  or  any  owner  of  the  premises,  upon 
five  days'  notice,  to  the  appointment  of  a  receiver  of  the  rents, 
issues  and  profits  of  the  premises  covered  by  the  mortgage.  Bald- 
win &  Betts  defaulted  in  the  payment  of  interest,  and  thereupon 
the  plaintiff,  exercising  her  option,  elected  to  treat  the  whole  sum 
as  due  and  brought  an  action  to  foreclose,  which  was  subsequently 
discontinued,  they  having  conveyed  the  property  for  the  considera- 
tion of  $1,000  to  the  respondent  above  named,  Henry  A.  Davis, 
who  on  the  same  day  gave  a  third  mortgage  for  $1,000  to  one 
Pinkney,  who  resides  at  Harrisburg,  in  the  State  of  Pennsylvania. 
After  the  discontinuance  of  the  prior  action  this  action  was  com- 
menced, the  complaint  setting  forth  the  default  in  payment  of 
interest  and  taxes  for  the  year  1903,  and  by  reason  thereof  plain- 
tiff's election  to  treat  the  whole  sum  as  due.  Upon  the  summons 
and  complaint,  affidavits  showing  the  default  and  extent  of  the  same, 
together  with  the  value  of  the  property  and  the  pecuniary  irre- 
sponsibility of  the  maker  of  the  bond,  plaintiff  moved  for  the 
appointment  of  a  receiver,  which  motion,  as  above  indicated,  was 
denied. 

I  am  of  the  opinion  that  the  motion  should  have  been  granted* 
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App.  Div.]  Fikst  Department,  Jabuaby,  1904. 

The  mortgage  sought  to  be  foreclosed  is  a  second  mortgage  and  it 
may  well  be  questioned,  under  the  facts  set  oat  in  the  papers  used 
upon  the  motion,  whether  the  property  is  of  sufficient  value  to 
enable  the  plaintiff  to  satisfy  her  mortgage  on  a  sale,  or  realize  any- 
thing upon  the  bond.  The  mortgage  contains  a  provision  to  the 
effect  that  in  case  default  be  made  in  the  payment  of  interest  or 
taxes  a  receiver  may  be  appointed.  This  provision  of  course  does 
not  control  the  court  as  to  what  should  be  done,  but  it  is  a  proper 
subject  to  take  into  consideration.  {Eidlitz  v.  Lancaster,  40  App. 
Div.  446 ;  Fletcher  v.  Krupp,  35  id.  586.) 

The  general  rule,  as  I  understand  it,  is,  when  a  mortgage  con- 
tains such  a  provision  and  it  further  appears,  as  here,  that  the  mort- 
gage sought  to  be  foreclosed  is  a  second  mortgage,  that  the  parties 
in  possession  refuse  to  pay  the  interest  and  taxes,  are  receiving  the 
rents,  and  that  there  is  doubt  as  to  whether  the  security  is  adequate, 
that  a  receiver  will  be  appointed. 

Here  the  fact  is  not  disputed  that  all  Davis  paid  for  the  property 
was  $1,000,  and  that  on  the  day  he  took  title  he  mortgaged  it  for 
$1,000  to  a  non-resident;  that  the  rents  amount  to  nearly  $1,000  a 
month,  which  he  is  receiving ;  and  that  he  has  neglected  and  refused 
to  pay  the  taxes  or  interest  which  fell  due  several  months  ago. 
These  facte  brought  the  case  within  the  general  rule  entitling  a  party 
to  the  appointment  of  a  receiver. 

The  order  appealed  from,  therefore,  must  be  reversed  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted,  with  ten 
dollars  costs. 

Yah  Brunt,  P.  J.,  O'Brien,  Ingraham  and  Hatch,  JJ., 
concurred 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Digitized  by  VjOOQIC 


4         EXCELSIOR  TERRA  COTTA  CO.  v.  HARDE. 

Fibst  Department,  Jaxuaby,  1904.  [Vol.  90. 

Excelsior   Terra   Cotta  Company,  Respondent,  v.  Dudley  S. 
Harde  and  Herbert  S.  Harde,  Appellants. 

Foreclosure  of  a  mechanic? $  lien — a  demand  exceeding  by  thirty-nine  per  cent  the 
amount  due  under  a  contract — it  ie  insufficient  to  $et  interest  running  on  an 
unliquidated  claim  —  no  recovery  ie  proper  under  an  allegation  of  performance 
and  proof  that  thirty-nine  per  cent  of  the  work  hoe  not  been  done —  necessity  of  an 

.  architect's  certificate. 

The  complaint  in  an  action  brought  to  foreclose  a  mechanic's  lien  for  work  done 
under  a  building  contract,  alleged  full  performance  by  the  plaintiff  of  the 
terms  and  conditions  of  the  contract  and  of  certain  additions  thereto  and  sought 
to  recover  the  full  contract  price  of  the  work,  96,755,  together  with  the  further 
sum  of  $1,100  for  extra  work. 

The  defendant  denied  the  allegations  of  the  complaint  except  as  to  the  making  of 
the  contract  and  interposed  a  counterclaim  for  damages  alleged  to  hare  been 
sustained  by  reason  of  the  plaintiff's  failure  to  perform  the  contract. 

The  trial  court  disallowed,  upon  the  merits,  the  plaintiff's  claim  of  $1,100  for 
extra  work,  and,  in  addition  thereto,  found  that  the  defendant  was  entitled  to 
offset  against  the  plaintiffs  claim  the  sum  of  $3,000  because  of  the  defective 
way  in  which  the  plaintiff  performed  the  work  and  of  his  inexcusable  delay  in 
completing  the  same. 

Judgment  was  entered  in  favor  of  the  plaintiff  for  $4,755,  together  with  interest. 
The  defendant  only  appealed  from  so  much  of  the  judgment  as  allowed 
interest. 

Held,  that  as  the  contract  did  not,  in  express  terms,  provide  for  interest,  a 
demand  was  necessary  to  set  interest  running,  and  that,  as  the  demand  which 
the  plaintiff  had  made  prior  to  the  commencement  of  the  action  exceeded  the 
amount  due  to  him  by  $8,100,  he  was  not  entitled  to  interest. 

Semble,  that  the  plaintiff  was  not  entitled  to  recover  any  amount  whatever, 
because  it  appeared  that  he  had  failed  to  perform  his  contract  to  the  extent  of 
upwards  of  thirty  nine  per  cent,  and  also  because  he  did  not  produce  the  arch- 
itect's certificate  required  by  the  contract,  or  establish  that  the  architect  wrong- 
fully  withheld  such  certificate. 

Appeal  by  the  defendants,  Dudley  S.  Harde  and  another,  from 
so  much  of  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  11th  day  of  December,  1902,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  as 
awards  the  plaintiff  interest  upon  the  amount  of  its  recovery. 

Jfathan  Ottmger^  for  the  appellants. 
Chwrlee  Coleman  Miller,  for  the  respondent. 
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McLaughlin,  J. : 

This  action  was  brought  to  foreclose  a  mechanic's  lien  for  work 
performed  and  materials  furnished  in  erecting  for  defendants  a 
building  in  the  city  of  New  York. 

The  complaint  alleged  that  the  parties  entered  into  a  contract  by 
which  the  plaintiff  agreed  to  do  certain  work  and  furnish  certain 
materials  for  the  erection  of  a  building  for  the  defendants  in  the 
city  of  New  York,  and  for  which  it  was  to  receive  the  sum  of 
$6,600 ;  that  the  plaintiff  duly  performed  all  the  terms  and  condi- 
tions of  the  contract  upon  its  part,  together  with  certain  additions 
thereto  authorized  in  writing,  by  which  it  was  entitled  to  receive  the 
further  sum  of  $155,  and  also  that  it  performed  extra  work  and 
furnished  extra  materials  not  specified  in  the  contract  or  authorized 
in  writing,  by  which  it  became  entitled  to  receive  the  further  sum 
of  $1,100,  making  a  total  of  $7,855  for  which  judgment  was 
demanded.  The  answer  admitted  the  making  of  the  contract; 
denied  the  other  material  allegations  of  the  complaint,  and  specific- 
ally denied  the  claim  for  $1,100  for  extra  work.  It  further  set  up  a 
counterclaim  amounting  to  $20,200,  for  damages  alleged  to  have 
been  sustained  by  reason  of  plaintiffs  failure  to  perform  the  con- 
tract in  furnishing  the  materials  required  and  completing  the 
work  within  the  time  specified.  The  plaintiff  had  a  recovery  for 
$4,755,  together  with  interest  thereon  from  September  5,  1901,  to 
December  10, 1902,  and  a  foreclosure  was  directed  to  satisfy  this 
amount.  Judgment  was  entered  to  this  effect  and  defendants  have 
appealed  from  so  much  thereof  as  allows  interest  on  the  amount 
recovered. 

1  think  the  judgment  should  be  modified  in  so  far  as  the  defend- 
ants have  appealed  from  it.  The  plaintiff  sought  to  recover  $7,855 
and  interest.  It  recovered  only  $4,755 ;  in  other  words,  the  trial 
court  held  that  the  claim  which  it  made  against  the  defendants  was 
invalid  in  upwards  of  thirty-nine  per  cent.  The  claim  of  $1,100  for 
extra  work  was  disallowed  upon  the  merits,  and  in  addition  thereto 
the  court  found  that  the  defendants  were  entitled  to  offset  against 
the  plaintiffs  claim  the  sum  of  $2,000  by  reason  of  the  defective  way 
in  which  it  performed  the  work  specified  in  the  contract  and 
inexcusable  delays  in  completing  the  same.  The  contract  price,  it 
will  be  remembered,  was  $6,600  and  the  plaintiff  predicated  its 
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right  to  recover  upon  full  performance.  The  trial  court  found,  and 
the  evidence  sustains  the  finding,  that  it  did  not  fully  perform ;  on 
the  contrary,  that  nearly  one-third  of  the  value  of  the  contract 
remained  unperformed  at  the  time  the  notice  of  lien  was  filed  and 
the  action  commenced,  and  by  reason  thereof  the  defendants  had 
been  damaged  to  the  extent  of  $2,000,  which  amount  they  could  set 
off  in  reduction  of  plaintiff's  claim.  Upon  this  state  of  facts  the 
plaintiff  was  not  entitled  to  recover.  (Mitchell  v.  Williams,  80 
App.  Div.  527.)  In  the  case  cited  the  contractor  failed  to  perform 
one-seventh  of  the  work  specified  in  his  contract.  The  trial  court, 
after  deducting  such  amount  from  the  contract  price  by  reason  of 
defective  materials  furnished  and  delays  in  completing  the  work, 
gave  judgment  for  the  balance.  On  appeal  the  judgment  was 
reversed,  this  court  holding  that,  where  there  had  been  such  a 
material  part  of  the  contract  unperformed,  a  party  could  not 
recover  upon  an  allegation  of  full  performance.  In  the  case  now 
before  us  the  trial  court  found  that  nearly  one-third  of  the  contract 
remained  unperformed,  and  had  it  followed  the  rule  laid  down  in 
the  case  cited  the  complaint  would  have  been  dismissed.  This,  how- 
ever, was  not  done,  and  inasmuch  as  there  has  been  no  appeal  from 
any  portion  of  the  judgment  except  that  allowing  interest,  the  same 
must  be  affirmed  except  so  far  as  appealed  from,  and  in  that  respect 
the  judgment  must  be  modified. 

The  plaintiff  was  not  entitled  to  recover  interest  for  another 
reason.  The  claim  made  by  it  was  unliquidated  and  was  subject  to 
a  reduction  as  the  trial  court  found  of  $3,100.  This  being  the 
situation,  the  case  fell  directly  within  the  rule  laid  down  in  Dela- 
field  v.  Village  of  WeetfieU  (41  App.  Div.  24;  affd.,  169  N.  T. 
582).  There  action  was  brought  to  recover  the  contract  price  for 
labor  performed  and  materials  furnished,  and  the  defendant  claimed 
damages  for  breaches  of  the  contract,  which  claim  was  allowed  to 
the  extent  of  $2,000.  Here,  as  already  said,  the  damages  were 
unliquidated.  The  plaintiff  had  not  performed  its  contract,  and  for 
which  it  was  legally  liable  to  respond  in  damages  to  the  extent  of 
$2,000,  nor  was  it  entitled  to  recover  $1,100  claimed  for  the  extra 
work.  But  it  is  said  that  the  case  of  Ddafidd  v.  Village  of  West- 
field  (supra)  has  in  effect  been  overruled  by  Sweeny  v.  City  of  New 
York  (178  N.Y.  414.)    We  do  not  think  it  has.    The  Sweeny  case 
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is  clearly  distinguishable  from  the  Ddafidd  case  and  the  one  now 
before  us.  In  the  Sweeny  case  the  plaintiff  entered  into  a  contract 
with  the  city  of  New  York  for  tearing  down  the  walls  and  removing 
from  the  ruins  of  the  Windsor  Hotel  the  debris  and  recovering  the 
dead  bodies  buried  therein.  The  contract  did  not  prescribe  any 
gross  sum  to  be  paid  for  the  work,  but  plaintiffs  were  to  be  allowed 
a  specified  price  for  each  item  of  labor  and  materials  furnished  by 
them.  After  the  completion  of  the  work  the  plaintiffs  presented  a 
claim  to  the  comptroller  for  something  over  $100,000.  The  claim 
was  rejected  and  thereupon  action  was  brought  and  a  recovery  had 
for  over  $79,000  upon  which  interest  was  allowed  from  the  time 
stated.  On  appeal  to  this  court  the  judgment  was  modified  (69  App. 
Div.  80),  but  on  appeal  to  the  Court  of  Appeals  the  judgment  of 
this  court  was  reversed  and  that  of  the  trial  court  affirmed,  but 
in  affirming  the  judgment  the  Court  of  Appeals  reaffirmed  the 
doctrine  laid  down  in  the  DeLafidd  case,  Judge  Cullkn  delivering 
the  opinion,  saying:  "In  Delafield  v.  Village  of  Weeffidd  (41 
App.  Div.  24 ;  affirmed  without  opinion  by  this  court,  169  N.  Y. 
582)  the  plaintiff's  claim  was  on  a  quantum  meruit  for  labor  and 
materials  furnished  under  a  contract  which  had  been  broken  by 
each  party.  The  claim  was  subject  to  reduction  for  damage  caused 
the  defendant  by  the  plaintiff's  breach  of  contract  and  improper 
performance  of  his  work.  The  defendant's  set-off  was  unliqui- 
dated, and  the  plaintiff's  recovery  was  necessarily  dependent  on 
the  amount  of  that  set-off.  Interest  was,  therefore,  allowed  to 
neither  party." 

Here  the  plaintiff's  claim  was  subject  to  reduction  for  dam- 
ages caused  by  its  breach  of  contract.  The  amount  of  the  set-off 
was  unliquidated  and  what  the  plaintiff  was  entitled  to  could  not 
be  ascertained  until  the  amount  of  the  set-off  had  been  deter- 
mined. Such  amount  was  determined  upon  the  trial  to  be  $2,000, 
and  in  addition  the  claim  made  by  the  plaintiff  was  subject  to  a 
further  reduction  of  $1,100  for  extra  work.  It  cannot  be  that 
one  can  be  subjected  to  a  liability  for  interest  which  depends  upon 
a  proper  demand  because  he  does  not  accede  to  an  improper  demand. 
The  demand  made  by  the  plaintiff  prior  to  the  commencement  of 
die  action  upon  which  the  claim  for  interest  has  been  allowed  not  only 
exceeded  by  $2,000,  the  amount  due  upon  the  contract,  but  it  was 
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also  coupled  with  an  illegal  demand  for  $1,100  for  extra  work  which 
had  never  been  dene,  and  for  which,  as  already  indicated,  the  court 
expressly  found  it  was  not  entitled  to  recover  anything.  The  con- 
tract did  not  in  express  terms  provide  for  interest,  and  a  demand  was, 
therefore,  necessary  to  set  interest  running,  and  it  is  well  settled  that 
when  such  demand  is  necessary,  it  mnst  be  for  the  amount  due,  and 
if  it  includes  any  item  not  recoverable,  the  demand  is  illegal  and 
interest  cannot  be  allowed.  {Cutter  v.  Mayor,  92  N".  T.  166; 
Peering  v.  City  of  New  York,  51  App.  Div.  402 ;  Carpenter  v. 
City  of  New  York,  44  id.  230.)  Where  one  fails  to  perform  his 
contract  to  the  extent  of  upwards  of  thirty-nine  per  cent,  and  then 
seeks  to  maintain  an  action  to  recover  the  contract  price,  basing  his 
right  to  recover  upon  full  performance,  a  court  of  equity  will  not 
permit  a  recovery.  {Mitchell  v.  Williams,  80  App.  Div.  527; 
IPAmato  v.  Gentile,  54  id.  625;  affd.,  173  N.  Y.  596;  Smith  v. 
Buggiero,  52  App.  Div.  382;  affd.,  173  N.  Y.  614.)  So  here,  had 
the  defendant  appealed  from  the  whole  judgment,  it  would,  under 
the  authorities  cited,  have  to  be  reversed  and  the  entire  claim  dis- 
allowed, but,  as  already  said,  defendants  have  only  appealed  from 
so  much  of  the  judgment  as  allows  interest  and  to  that  extent  it  is 
erroneous. 

The  plaintiff  was  not  entitled  to  recover  for  another  reason,  and 
that  is  because  it  did  not  produce  the  architect's  certificate  entitling 
it  to  payment.  The  contract  provided  that  the  payments  were  to 
be  made  upon  the  certificate  of  the  architect.  It  is  true  the  com- 
plaint alleges  that  the  architect  wrongfully  withheld  the  certificate, 
but  the  findings  made  by  the  trial  court  show  that  this  is  not  the 
fact  Plaintiff  had  not  performed  his  part  of  the  contract  and, 
therefore,  was  not  entitled  to  be  paid.  Under  a  clause  in  a  contract 
of  this  character  the  obtaining  of  the  certificate  is  indispensable  to 
a  recovery.  ( Weeks  v.  O'Brien,  141  N.  Y.  199;  O'Brien  v. 
Mayor,  139  id.  543.)  Discussion  is  unnecessary  to  demonstrate 
that  the  architect  was  not  unreasonable  in  refusing  a  certificate 
where  the  court  finds,  after  an  investigation,  that  the  plaintiff  had 
not  performed  its  contract,  and  by  reason  thereof  defendants  were 
entitled  to  an  allowance  by  way  of  damages  in  nearly  one-third  of 
the  entire  contract  price. 

The  judgment,  so  far  as  appealed  from,  therefore,  must  be 
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modified  by  striking  out  the  allowance  for  interest  and  as  thus 
modified  affirmed,  with  costs  to  the  appellants. 

Van    Brunt,  P.    J.,  O'Brien,    Ingraham    and    Hatch,  JJ., 
concurred. 

Judgment  modified  by  striking  out  allowance  of  interest  and  as 
so  modified  affirmed,  with  costs  to  appellants. 


Thb  People  of  the  State  of  New  York  ex  rel.  J.  Metcalfe 
Thomas,  Appellant,  v.  Thomas  L.  Feitneb  and  Others,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  New  York, 
Respondents. 

Assessment  for  pergonal  tax — what  affidavit  as  to  residence  elsewhere  is  sufficient  to 
require  the  vacation  of  the  assessment,  in  the  absence  of  other  proof —  notice  to  the 
person  assessed  as  to  the  insufficiency  of  the  affidavit— when  necessary. 

A  person  who  had  been  assessed  for  personal  property  as  a  resident  of  the  city  and 
county  of  New  York  for  the  year  1901,  presented  to  the  commissioners  of  taxes 
and  assessments  of  the  city  of  New  York,  on  an  application  to  vacate  the  assess- 
ment, the  following  affidavit : 

"  Deponent  is  not  a  resident  of  the  County  or  City  of  New  York,  but  resides 
at  Southampton,  Suffolk  County,  New  York;  that  his  actual  residence  is  in 
Southampton  aforesaid;  that  he  has  resided  there  more  or  less  all  his  life;  that 
some  three  years  ago  deponent  left  the  State  of  New  York  and  moved,  with  his 
family,  to  Colorado  Springs,  Colorado,  and  resided  there  for  upwards  of  a  year, 
and  that  thereafter,  upon  his  return  to  the  East,  he  moved  to  Southampton 
aforesaid.  That  while  he  resided  in  Colorado  he  continued  to  rent  an  office  in 
the  city  of  New  York,  wherein  was  office  furniture  of  the  value  of  seven  hun- 
dred and  fifty  dollars  (1750),  and  upon  his  application  made  in  Colorado  the 
assessment  on  his  personal  estate  was  reduced  from  ten  thousand  dollars 
910,000)  to  seven  hundred  and  fifty  dollars  ($760).  That  deponent  conducts 
business  in  Southampton,  Suffolk  County,  New  York,  aud  pays  his  assessment 
there  and  is  also  assessed  and  pays  taxes  upon  his  personal  estate  in  Suffolk 
County." 

The  commissioners  accepted  the  affidavit  and  informed  the  deponent's  attorney 
that  if  further  evidence  was  required  he  would  be  notified  of  that  fact.  There- 
after, and  without  giving  the  deponent's  attorney  such  notice  and  without  tak- 
ing any  further  testimony  upon  the  subject  of  deponent's  residence,  the  com- 
missioners refused  to  vacate  the  assessment  on  the  ground  that  the  proof 
presented  by  the  deponent  was  insufficient  to  show  that  he  had  ceased  to  be  a 
resident  of  the  city  of  New  York. 
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Held,  that  the  facts  stated  in  the  affidavit,  being  unquestioned,  established  that 
the  deponent's  legal  residence  for  the  year  1901  was  at  Southampton  and  not  in 
the  city  of  New  York; 

That,  in  any  event,  the  commissioners,  haying  accepted  the  affidavit,  could  not 
entirely  disregard  it  without  notifying  the  deponent's  attorney. 

O'Brien,  J.,  dissented. 

Appeal  by  the  relator,  J.  Metcalfe  Thomas,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  16th 
day  of  June,  1903,  dismissing  a  writ  of  certiorari  theretofore  issued 
herein  to  review  an  assessment  upon  the  personal  property  of  the 
relator  for  the  year  1901. 

William  H.  Thitchener,  for  the  appellant 

David  Rumsey,  for  the  respondents. 

McLaughlin,  J.  : 

The  relator  was  assessed  on  his  personal  estate  as  a  resident  of 
the  city  and  county  of  New  York  for  the  year  1901  in  the  sum  of 
$20,000.  He  applied  to  the  tax  commissioners  to  vacate  the  assess- 
ment upon  the  ground  that  he  was  not  a  resident  of  the  city  and 
county  of  New  York,  but  resided  at  Southampton,  Suffolk  county, 
N.  Y.,  where  he  was  assessed  and  paid  taxes  upon  his  personal 
estate.  His  application  was  denied  upon  the  ground,  as  appears 
from  the  return  made  by  the  commissioners,  that  the  proof  presented 
by  the  relator  to  them  was  "  insufficient  to  show  that  the  relator  had 
ceased  to  be  a  resident  of  the  City  of  New  York."  The  proof  pre- 
sented consisted  of  an  affidavit  in  which  the  relator  said :  "  Deponent 
is  not  a  resident  of  the  County  or  City  of  New  York,  but  resides  at 
Southampton,  Suffolk  County,  New  York ;  that  his  actual  residence 
is  in  Southampton  aforesaid ;  that  he  has  resided  there  more  or  less 
all  his  life ;  that  some  three  years  ago  deponent  left  the  State  of  New 
York  and  moved,  with  his  family,  to  Colorado  Springs,  Colorado,  and 
resided  there  for  upwards  of  a  year,  and  that  thereafter,  upon  his 
return  to  the  East,  he  moved  to  Southampton  aforesaid.  That  while 
he  resided  in  Colorado  he  continued  to  rent  an  office  in  the  city  of 
New  York,  wherein  was  office  furniture  of  the  value  of  seven  lran- 
dred  and  fifty  dollars  ($750),  and  upon  his  application  made  in 
Colorado  the  assessment  on  his  personal  estate  was  reduced  from  ten 
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thousand  dollars  ($10,000)  to  seven  hundred  and  fifty  dollars  ($750). 
That  deponent  conducts  business  in  Southampton,  Suffolk  County, 
New  York,  and  pays  his  assessment  there  and  is  also  assessed  and 
pays  taxes  upon  his  personal  estate  in  Suffolk  County."  This  affi- 
davit was  accepted  by  the  commissioners  and  no  further  testimony 
aa  to  the  relator's  residence  was  taken,  or,  so  far  as  appears,  required, 
notwithstanding  it  appears  from  the  affidavit  of  the  attorney  who 
presented  it  that  he  was  informed  by  the  commissioners  if  further 
•evidence  were  required  he  would  be  notified  of  that  fact,  and  which 
notice  was  not  given. 

The  facts  stated  in  the  relator's  affidavit  as  to  his  residence  not 
being  questioned,  we  think  established  his  legal  residence  for  the 
year  1901  at  Southampton,  Suffolk  county,  and  not  in  the  city  of 
New  York.  (People  ex  rd.  Lord  v.  Feitner,  78  App.  Div.  287.) 
In  any  event  the  commissioners  having  accepted  the  affidavit,  if 
they  were  not  satisfied  that  the  facts  therein  stated  were  true,  they 
•could  not  entirely  disregard  it  in  the  absence  of  such  notice.  Section 
8  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  provides,  among  other 
things,  that  "  every  person  shall  be  taxed  in  the  tax  district  where  he 
resides  when  the  assessment  for  taxation  is  made  for  all  personal  prop- 
erty owned  by  him."  Here  the  relator  is  assessed  upon  his  personal 
estate  at  Southampton  and  there  pays  his  personal  tax.  The  ques- 
tion presented  is  quite  similar  to  the  one  presented  in  People  ex  rd. 
Lord  v.  Feitner  (supra).  In  that  case  it  appeared  from  an  affidavit 
filed  that  the  relator  resided  at  Lawrence,  in  the  county  of  Nassau ; 
that  she  owned  an  apartment  in  the  city  of  New  York,  which  she 
occupied  during  a  portion  of  the  year,  but  did  not  consider  such 
city  her  residence ;  she  was  assessed  upon  personal  estate  as  a  resi- 
dent of  the  city  of  New  York  for  the  year  1901,  and  thereupon 
submitted  an  affidavit  setting  forth  the  fact  that  she  did  not  reside 
in  such  city,  but  resided  at  Lawrence.  The  commissioners  accepted 
the  affidavit  and  required  no  further  testimony,  but  notwithstanding 
that  fact  refused  to  cancel  the  assessment.  This  court  held  that  the 
assessment  should  have  been  vacated,  on  the  ground  that  the  proof 
presented  established  the  relator's  residence  at  Lawrence,  in  the 
county  of  Nassau.  Mr.  Justice  Ingraham,  who  delivered  the  opin- 
ion of  the  court,  referring  to  the  affidavit  filed  by  the  relator,  said : 
u  The  commissioners  accepted  her  statement  and  acted  on  it,  and  in 
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the  absence  of  a  request  for  further  information,  or  for  further  evi- 
dence upon  the  subject,  the  statement  thus  accepted  must  be  taken 
as  trne.  Assuming  that  the  relator  did  spend  a  portion  of  each  year 
in  the  city  of  New  York  and  a  portion  of  each  year  at  the  house 
that  she  owned  in  Lawrence,  Nassau  county,  the  question  as  to 
which  was  her  legal  residence  for  the  purpose  of  taxation  was  one 
of  fact  to  be  determined  upon  her  intention  as  to  which  of  these 
places  should  be  her  legal  residence." 

Nor  is  there  any  force  in  the  contention  of  the  respondent  that 
the  relator  was  not  entitled  to  have  the  assessment  vacated,  inas- 
much as  the  return  denied,  upon  information  and  belief,  an  allega- 
tion in  the  petition  to  the  effect  that  the  relator  at  the  time  the 
assessment  was  made  was  not  a  resident  of  the  city  of  New  York. 
The  proceeding  is  to  review  the  action  of  the  tax  commissioners^, 
and  the  return  nowhere  denies  any  of  the  facts  set  out  in  the  peti- 
tion as  to  what  occurred  before  them.  All  of  the  allegations  of  the 
petition  in  this  respect  are  admitted.  The  question,  therefore,  pre- 
sented was  one  of  law  to  be  determined  upon  the  petition  and 
return  thereto.  Upon  these  facts  the  assessment  should  have  been 
vacated,  and  for  the  reason  that  the  relator  during  the  period  for 
which  the  assessment  was  made  was  not  a  resident  of  the  city  and 
county  of  New  York,  but  was  a  resident  of  Southampton,  Suffolk 
county,  N.  Y. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  vacate  assessment 
granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Ingraham  and  Hatch,  JJ.,  concurred; 
O'Brien^  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  vacate  assessment  granted,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Relative  to  Acquiring 
Title,  Wherever  the  Same  Has  Not  Been  Heretofore  Acquired, 
to  Whitlock  Avenue  (Although  Not  Yet  Named  by  Proper 
Authority),  from  Hunt's  Point  Road  to  Westchester  Avenue,  as 
the  Same  Has  Been  Heretofore  Laid  Out  and  Designated  as  a 
First  Class  Street  or  Road  in  the  Twenty-third  Ward  of  the  City 
of  New  York. 

John  B.  Simpson,  Jr.,  and  William  Simpson;  Jr.,  as  Executors, 
etc.,  of  William  Simpson,  Deceased,  Appellants ;  The  City  of 
New  York,  Respondent. 

Aeeeeementfor  a  etreet  opening  in  New  York  city — the  eommieeionen  must  elate  the 
value  of  each  lot  aeeeeeed. 

Under  section  960  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878), 
which  provides  that  in  no  case  shall  commissioners  of  estimate  and  assessment 
appointed  in  a  street  opening  proceeding  "  assess  any  house,  lot,  improved  or 
unimproved  lands  more  than  one-half  the  value  of  such  house,  lot,  improved 
or  unimproved  land  as  valued  by  them,"  the  report  of  such  commissioners 
must  show  the  value,  as  fixed  by  them,  of  the  lots  upon  which  an  assessment 
for  benefits  is  imposed. 

A  statement  in  the  report  that  in  no  case  does  the  assessment  exceed  "  one-half 
the  value  of  the  lot  assessed  as  valued  by  us/'  is  insufficient. 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  dissented. 

Appeal  by  John  B.  Simpson,  Jr.,  and  another,  as  executors,  etc., 
of  William  Simpson,  deceased,  from  so  much  of  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  10th 
day  of  February,  1902,  confirming  the  report  of  commissioners  of 
estimate  and  assessment  in  this  proceeding,  as  confirms  an  assess- 
ment for  benefits. 

Barclay  K  V.  McCarty,  for  the  appellants. 

John  P.  Dunn,  for  the  respondent. 

McLaughlin,  J. : 

Proceedings  were  instituted  under  the  statute  for  the  opening  of 
Whitlock  avenue  from  Hunt's  Point  road  to  Westchester  avenue  in 
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the  city  of  New  York.  In  the  supplemental  report  filed  by  the 
commissioners  appointed  thereiu  certain  property  owners  were 
assessed  for  benefits  by  reason  of  such  opening,  and  they  have 
appealed  from  so  much  of  the  order  of  the  Special  Term  as  con- 
firmed the  report  of  the  commissioners  as  to  such  assessment. 

In  pursuance  of  a  stipulation  between  the  appellants  and  the 
respondent  the  only  question  to  be  determined  upon  the  appeal  is- 
whether  the  report  in  so  far  as  appealed  from  complies  with  that 
portion  of  section  980  of  the  Greater  New  York  charter  (Laws  of 
1897,  chap.  378,  as  amd.  by  Laws  of  1901,  chap.  466),  which  pro- 
vides that  in  no  case  shall  the  commissioners  "assess  any  house, 
lot,  improved  or  unimproved  lands  more  than  one-half  the  value  of 
such  house,  lot,  improved  or  unimproved  land  as  valued  by  them." 
The  supplemental  report  does  not  contain  any  statement  as  to  the 
value  of  the  lots  determined  by  the  commissioners,  except  that  it 
does  state  that  in  no  case  does  the  assessment  exceed  "  one-half  the 
value  of  the  lot  assessed  as  valued  by  us."  This  statement  does  not 
meet  the  requirements  of  the  statute.  At  most  it  is  but  the  state- 
ment of  a  conclusion  based  upon  facts  as  to  which  the  report  is 
silent  The  commissioners  have  the  power  to  impose  an  assessment, 
upon  a  lot  not  exceeding  one-half  its  value  as  fixed  and  determined 
by  them.  {Matter  of  Mayor  {Bobbins  Avenue),  83  App.  Div.. 
513 ;  Matter  of  Second  Avenite  M.  K  Church,  66  N.  Y.  395.) 

In  Matter  of  Mayor  {Bobbins  Avenue,  supra)  this  court,  in. 
reversing  a  report  of  the  commissioners  in  a  similar  proceeding,  said : 
"  The  commissioners  could  not  impose  an  assessment  upon  any  of  the 
lots  until  they  had  fixed  and  determined  the  value  of  such  lots,  and 
then  such  assessment  could  not  exceed  one-half  of  their  valuation.  In 
order  to  justify  an  assessment  under  this  section,  it  is  necessary  that 
the  report  of  the  commissioners  should  show  that  the  assessment  is- 
not  more  than  one-half  the  value  of  the  lot,  and  this  cannot  be  done 
unless  the  report  shows  that  the  commissioners  have  determined  the 
value  of  the  lot  assessed."  The  Court  of  Appeals,  also,  in  constru- 
ing a  similar  statute  {Matter  of  Second  Avenue  M.  E.  Church, 
supra),  said  that  an  assessment  might  be  imposed  up  to  one-half  the 
value  placed  upon  the  property,  but  to  justify  the  assessment  the 
city  must  show,  when  its  act  was  questioned,  that  it  had  kept  within 
that  limit,  and  that  it  could  not  show  without  showing  what  was  the 
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value  fixed  by  the  assessing  officers.  (See,  also,  Matter  of  Cram^  69 
N.  Y.  452.) 

The  commissioners,  of  course,  could  not  impose  an  assessment  in 
excess  of  one-half  the  value  of  the  lot  as  determined  by  them,  and 
whenever  their  act  in  making  an  assessment  is  brought  under  review, 
it  can  only  be  sustained  by  showing  that  they  have  complied  with 
the  statute,  and  such  compliance  cannot  be  shown  unless  there  is 
some  statement  in  their  report  from  which  the  value  as  fixed  by 
them  can  be  ascertained ;  in  other  words,  their  report  must  show 
the  value  of  the  lots  upon  which  an  assessment  for  benefits  is 
imposed.  The  clerical  effort  of  inserting  such  value  in  a  report 
imposes  no  hardship  upon  the  city,  is  eminently  fair  to  both  it  and 
the  property  owners,  and,  besides,  enables  the  court  to  determine 
with  at  least  some  degree  of  accuracy  whether  the  statute  has  been 
complied  with,  which  cannot  be  done  from  a  mere  statement  that 
the  commissioners  have  complied  with  the  statute  in  that  they  have 
not  exceeded  in  their  "  assessment  for  benefit  one-half  the  value  of 
the  lot  assessed." 

We  are  of  the  opinion  that  the  order,  in  so  far  as  appealed  from, 
should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and 
the  matter  sent  back  to  the  commissioners  for  further  consideration. 

O'Brien  and  Ingraham,  J  J.,  concurred ;  Van  Brunt,  P.  J.,  and 
Hatch,  J.,  dissented. 

Ingraham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  McLaughlin,  but  I  also  think  that  it 
does  not  specifically  appear  by  the  report  of  the  commissioners  that 
they  have  valued  each  lot  upon  which  they  have  imposed  an  assess- 
ment. They  say :  "  We  further  report  that  in  no  case  have  we 
exceeded  in  our  assessment  for  benefit  one-half  the  value  of  the 
lot  assessed  as  valued  by  us."  There  is  no  statement  that  they 
have  fixed  the  value  of  the  lots  upon  which  the  assessment  has  been 
imposed,  and  a  compliance  with  this  provision  should  not  be  left 
to  inference.  I  do  not  understand  that  the  commissioners  are 
required  to  take  evidence  as  to  the  value  of  the  lots  or  parcels  of 
land  which  are  assessed  for  benefit.  They  are  required  to  value 
each  lot  and  are  then  authorized  to  impose  an  assessment  for  the 
proportion  of  the  total  expense  of  the  improvement,  not  to  exceed 
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one-half  of  the  amount  of  such  value ;  but  before  imposing  any 
assessment  they  are  required  to  value  the  lot  upon  which  thej 
intend  to  impose  an  assessment,  and  I  agree  that  the  amount  that 
they  fix  as  the  value  of  each  separate  lot  or  parcel  should  appear  in 
the  report. 

Van  Bbunt,  P.  J.  (dissenting) : 

We  dissent.  We  think  that  the  commissioners  have  clearly  com- 
plied with  the  law  and  that  their  report  shows  that  they  valued  each 
lot  assessed,  and  that  such  valuation  was  at  least  twice  the  amount 
assessed  upon  the  lot  by  them.  This  clearly  shows  that  they  had 
valued  each  lot  as  required  by  law. 

Hatch,  J.,  concurred. 

Order,  so  far  as  appealed  from,  reversed,  with  ten  dollars  costs 
and  disbursements,  and  matter  sen^-back  to  commissioners  for 
further  consideration. 


E.  Morgan  Griffin,  as  Trustee  for  Virginia  W.  Blanohard, 
Appellant,  v.  Mart  B.  Train,  Respondent. 

Evidence — memorandum,  when  not  against  interest  —  when  binding  on  the  estate 
of  the  person  making  it  —  proof  of  personal  transactions  with  a  decedent  by  whom 
a  memorandum,  received  in  evidence,  was  made  —  what  entries  and  memoranda 
made  by  a  decedent  are  competent  as  evidence  — evidence  competent  to  explain  them — 
presumption  from  the  delivery  of  a  check, 

Frederick  C.  Train,  who  was  trustee  for  Virginia  W.  Blanchard,  drew  bis  check 
to  the  order  of  bis  wife,  Mary  B.  Train,  for  $2,500  against  the  funds  of  the  trust 
estate.  Mary  B.  Train  indorsed  the  check  in  blank,  and  such  check  was 
thereafter  indorsed  by  Frederick  C.  Train  in  his  individual  name  and  by  him 
deposited  in  his  personal  bank  account  and  collected.  No  part  of  such  12,500 
was  ever  paid  to  the  trust  estate. 

In  an  action  brought  after  the  death  of  Frederick  C.  Train  by  his  successor  in 
the  trust  against  Mary  B.  Train  to  recover  the  $2,500  in  question,  it  appeared 
that  Train  kept  no  regular  books  of  account  as  trustee  other  than  a  check 
book,  but  was  accustomed  to  keep  among  his  papers  memoranda  containing 
a  more  or  less  full  statement  in  respect  to  the  property  of  the  trust  estate; 
that  immediately  after  the  death  of  Train  there  was  found  among  the  papers 
of  the  trust  estate  in  his  desk  a  memorandum  in  his  own  handwriting  which 


Digitized  by 


Google 


GRIFFIN  v.  TRAIN.  *    17 

App.  Div.  ]  First  Department,  January,  1904. 

had  the  surnames  of  different  people  thereon,  and  opposite  the  name  an 
amount  of  money  and  underneath  a  date;  that  in  some  instances  merely  initials 
were  given;  that  one  item  in  the  statement  was  as  follows: 
"M.  B.  T.— 
M  June  15,  1898, $2,500.00." 

The  plaintiff,  under  objection  and  exception,  was  allowed  to  show  that  all  the 
other  items  upon  the  said  memoranda  had  been  proven  to  be  debts  owing  to 
said  trust  estate,  and  that  all  the  other  initials  upon  the  said  memoranda  meant 
certain  persons,  who  admitted  that  they  owed  the  estate  the  amount  set  down 
in  the  memorandum  opposite  their  respective  initials. 

The  defendant,  under  objection  and  exception,  was  allowed  to  testify  that  she 
never  had  any  of  the  money  represented  by  the  said  check,  and  that  she  never 
at  any  time  exercised  dominion  or  ownership  over  the  said  check,  and  that  she 
had  no  knowledge  of  the  disposition  of  the  said  check  or  its  proceeds,  and  that 
the  defendant  never  received  or  borrowed  any  money  from  the  said  trust 
estate  unless  the  indorsement  of  the  said  check  constituted  and  imported  in 
law  a  loan. 

It  was  admitted  by  the  plaintiff  that  the  memorandum  was  made  without  the 
knowledge  and  not  in  the  presence  of  the  defendant. 

Hdd,  that  as  the  memorandum  tended  to  establish  an  indebtedness  on  the  part  of 
Mary  B.  Train  to  the  trust  estate  and  thus  to  relieve  Frederick  C.  Train  from 
liability  to  account  for  a  portion  of  the  trust  fund,  the  memorandum  const!- 
stituted  a  declaration  made  by  Frederick  G.  Train  in  his  own  favor  and  inter- 
est and  was  not  admissible  as  against  Mary  B.  Train; 

That  the  memorandum  was,  however,  admissible  against  the  personal  represen- 
tatives of  Frederick  C.  Train  and  might  form  the  basis  upon  which  to  found 
an  obligation  against  bis  estate; 

That  the  presumption  arising  from  the  delivery  of  a  check  by  the  trustee  to  the 
defendant  Mary  B.  Train  was  that  the  check  was  given  to  her  in  payment  of 
a  debt. 

JBemble,  that  if  the  memoranda  of  the  trustee  were  admissible  in  evidence,  it  would 
be  competent  for  the  defendant  to  meet  the  memorandum  and  explain  the 
transaction. 

Semblc,  that  entries  and  memoranda  made  by  deceased  persons  in  the  ordinary 
course  of  professional  and  official  employment  are  competent  as  secondary  evi- 
dence of  the  facts  contained  in  them,  where  no  interest  exists  to  misrepresent  or 
misstate  the  facts. 

Appeal  by  the  plaintiff,  £.  Morgan  Griffin,  as  trustee  for  Vir- 
ginia W.  Blanchard,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  4th  day  of  April,  1903,  upon  the  decision 
the  court  rendered  after  a  trial  at  the  New  York  Trial  Term,  a  jury 
having  been  waived. 

App.  Div.— Vol.  XC.        2 


Digitized  by  VjOOQIC 


18  GRIFFIN  v.  TRAIN. 

First  Department,  January,  1904.  [Vol.  90. 

Louis  F.  Doyle,  for  the  appellant. 
Charles  K.  Carpenter,  for  the  respondent 

Hatch,  J. : 

This  action  was  brought  to  recover  the  sum  of  $2,500,  which  the 
complaint  avers  was  loaned  to  the  defendant  by  plaintiff's  prede- 
cessor, as  trustee.  A  jury  trial  was  waived  and  the  case  was  sub- 
mitted to  the  court  upon  certain  agreed  statements  of  facts  and 
offers  of  evidence  by  the  respective  parties,  which  offers  were 
objected  to  by  the  opposing  party.  The  facts  agreed  upon  are  as 
follows:  On  June  15,  1898,  Frederick  0.  Train  was  the  duly  con- 
stituted and  acting  trustee  under  a  deed  of  trust  from  Virginia  W. 
Blanchard,  and  as  such  trustee  was  seized  and  possessed  of  a  large 
amount  of  property  belonging  to  the  trust  estate ;  that  the  defend- 
ant was  the  wife  of  Train  ;  that  on  July  15,  1898,  Train,  as  such 
trustee,  drew  his  check  upon  the  Mercantile  National  Bank  of  the 
city  of  New  York  to  the  order  of  the  defendant  Mary  B.  Train  for 
$2,500  against  the  funds  of  the  trust  estate  deposited  in  said  bank  ; 
that  the  defendant  thereupon  indorsed  the  check  in  blank ;  that  the 
same  was  afterwards  indorsed  by  said  Frederick  C.  Train  in  his  indi. 
vidual  name  and  was  collected  by  him  from  the  bank  upon  which 
it  was  drawn  through  a  banking  house  where  Train  kept  his  per- 
sonal account,  and  the  proceeds  were  credited  to  such  last-mentioned 
account ;  that  Train  died  on  March  8,  1902,  at  that  time  being 
trustee  of  said  trust.  Thereafter,  and  on  March  25, 1902,  the  plain- 
tiff E.  Morgan  Griffin  was  duly  appointed  trustee  of  said  trust  estate, 
including  whatever  claim  said  trust  estate  had  against  this  defendant 
for  the  said  $2,500  ;  that  Train,  while  trustee,  kept  no  regular  books 
of  account  as  trustee,  other  than  a  check  book,  but  that  he  was 
accustomed  to  keep  among  his  papers  memoranda,  containing  a  more 
or  less  full  statement  in  respect  to  the  property  of  the  trust  estate ; 
that  no  part  of  said  $2,500  has  ever  been  repaid  to  the  trust  estate. 

The  following  evidence  was  offered  by  the  plaintiff  and  received 
in  evidence  under  objection  by  the  defendant. 

That  immediately  after  the  death  of  said  Frederick  C.  Train  there 
was  found  among  the  papers  of  the  trust  estate  in  his  desk  a 
memorandum  in  his  own  handwriting,  which  had  the  surnames  of 
different  people  thereon,  and  opposite  the  name  an  amount  of  money 
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and  underneath  a  date ;  that  in  some  instances  in  that  statement 
there  were  merely  initials  and  no  name  at  all ;  that  one  item  in  said 
statement  was  as  follows : 

"M.B.  T.— 

"  June  15, 1898, $2,500.00." 

It  was  admitted  by  the  plaintiff  that  said  statement  was  made 
without  the  knowledge  and  not  in  the  presence  of  the  defendant. 
The  admission  of  the  above  memorandum  was  objected  to  by  the 
defendant  upon  the  grounds  that  it  was  incompetent,  immaterial 
and  irrelevant,  as  hearsay  and  as  a  memorandum  made  by  the 
deceased  trustee  in  his  own  favor,  without  the  knowledge  and  not 
in  the  presence  of  the  defendant,  and,  as  appears  from  the  face 
thereof,  not  made  in  the  regular  course  of  business  or  at  the  time 
of  the  alleged  transaction.  This  objection  was  overruled  and  the 
evidence  received  under  exception.  Another  similar  memorandum 
was  found  in  the  desk  of  said  deceased  among  the  papers  belonging 
to  the  trust  estate,  upon  which  the  same  item  appeared  opposite  the 
same  date  and  under  the  initials  "  M.  B.  T."  The  same  admissions 
were  made  by  the  plaintiff  as  to  this  entry ;  it  was  admitted  in  evi- 
dence under  the  same  objection,  and  an  exception  was  taken  to  such 
admission  by  the  defendant.  The  plaintiff  also  offered  to  show  that 
all  the  other  items  upon  the  said  memoranda  had  been  proven  to  be 
debts  owing  to  said  trust  estate  and  that  all  the  other  initials  upon 
the  said  memoranda  meant  certain  persons,  who  admitted  that  they 
owed  the  estate  the  amount  set  down  in  the  memorandum  opposite 
their  respective  initials.  This  was  objected  to  by  the  defendant 
upon  the  grounds  that  it  was  incompetent,  immaterial  and  irrele- 
vant, being  offered  in  explanation  of  a  memorandum  not  binding 
upon  the  defendant  and  not  a  part  of  the  res  gesfa.  The  objection 
was  overruled  and  such  evidence  admitted,  and  exception  taken 
thereto  by  the  defendant.  Then  the  defendant  offered  to  show  by 
herself,  as  a  witness,  an  explanation  of  the  whole  transaction,  that 
ahe  never  had  any  of  the  money  represented  by  the  said  check  and 
that  she  never  at  any  time  exercised  dominion  or  ownership  over  the 
said  check  and  that  she  had  no  knowledge  of  the  disposition  of  the 
said  check  or  its  proceeds,  and  that  the  defendant  never  received  or 
borrowed  any  money  from  the  said  trust  estate,  unless  the  indorse- 


Digitized  by  VjOOQIC 


20  GRIFFIN  v.  TRAIN. 

First  Department,  January,  1904.  [Vol.  90. 

merit  of  the  said  check  constituted  and  imported  in  law  a  loan. 
This  was  objected  to  by  the  plaintiff  as  being  inadmissible  under 
section  829  of  the  Code  of  Civil  Procedure,  which  objection  was 
overruled  and  the  testimony  received,  to  which  the  plaintiff  excepted. 
The  court  below  found  that  the  transaction  as  above  set  forth  did 
not  constitute  a  loan  from  Frederick  C.  Train,  as  trustee  of  said 
trust  estate,  to  the  defendant,  and  that  the  defendant  was  not 
indebted  to  the  said  trust  estate  upon  the  said  transaction  in  any  sum 
whatsoever.  From  the  judgment  entered  upon  such  decision  the 
plaintiff  appeals. 

We  are  of  opinion  that  the  conclusion  reached  by  the  learned 
court  below  is  clearly  correct,  although  we  are  unable  to  concur  in 
the  reasoning  adopted  to  reach  such  a  result.  The  entries  in  the 
memoranda  kept  by  the  deceased  trustee  do  not  constitute  the  same 
declarations  against  his  interest,  so  as  to  admit  of  their  being 
received  in  evidence  to  establish  the  existence  of  a  debt  in  favor  of 
the  trust  estate  against  a  third  party.  The  existence  of  an  indebted- 
ness against  a  third  party  to  the  trust  estate  relieved  the  trustee 
from  liability  to  that  extent  to  the  estate  which  he  represented,  as  it 
accounted  to  the  extent  of  the  indebtedness  for  the  funds  of  the 
trust  estate  which  had  come  to  his  hands.  Instead,  therefore,  of  its 
constituting  a  declaration  against  interest,  it  is  a  declaration  in  his 
own  favor  and  in  his  interest,  and,  as  such,  was  not  admissible  for 
the  purpose  of  establishing  the  existence  of  an  indebtedness  in 
favor  of  the  trust  estate  against  the  defendant.  The  general  rule 
is  that  entries  and  memoranda  made  by  deceased  persons  in  the  ordi- 
nary course  of  professional  and  official  employment  are  com- 
petent as  secondary  evidence  of  the  facts  contained  in  them,  where 
no  interest  exists  to  misrepresent  or  misstate  the  fact.  Such  entries 
ai»e  admissible  on  the  ground  of  necessity.  (Livingston  v.  Amouw, 
56  N.  Y.  507.)  The  deceased  was  not  a  public  officer,  nor  were  the 
entries  made  in  the  course  of  official  business,  which  have  been  held 
to  furnish  a  sufficient  basis  for  the  admission  of  entries  as  evidence 
to  establish  the  performance  of  official  acts.  Between  the  deceased, 
trustee  and  the  defendant,  if  an  obligation  was  created,  it  was  that 
of  debtor  and  creditor  and  stands  upon  no  higher  footing  than  such 
a  relation  between  individuals  establishes.  The  declaration  of 
indebtedness,  therefore,   made  by  the  trustee  not  only  relieves 
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him  and  his  estate  to  that  extent  from  a  devastavit  of  the  trust 
estate  to  the  amount  of  the  indebtedness,  but  it  is  a  declaration 
in  his  own  favor  of  the  existence  of  the  debt.  It  is  too  well  settled 
to  need  authority  that  a  declaration  in  one's  own  favor  is  not 
admissible  in  evidence,  nor  are  such  declarations  of  deceased  persons 
admissible  unless  against  interest.  (Putnam  v.  Lincoln  Safe 
Deposit  Co.,  87  App.  Div.  13.)  The  following  cases :  Chenango 
Bridge  Co.  v.  Paige  (83  N.  Y.  178);  Bump  v.  Pratt  (84  Hun, 
201) ;  Matter  of  Woodward  (69  App.  Div.  286) ;  Lyon  v.  Bicker 
(141  N.  Y.  225),  recognize  this  rule  and  make  application  of  it.  In 
those  cases  the  declarations  which  were  received  in  evidence  were 
all  declarations  against  interest,  and  were,  therefore,  properly  held 
admissible.  Here  it  is  a  declaration  in  favor  of  interest,  and  this 
difference  calls  for  the  application  of  the  reverse  rule.  The  transac- 
tion, as  it  appeared,  was  of  the  delivery  of  a  check  by  the  trustee  to 
the  defendant,  and  the  presumption  under  such  circumstances  arose 
that  it  was  given  in  payment  of  a  debt  due  to  her.  (Nay  v.  Curley, 
113  N.  Y.  575.)  The  force  and  effect  which  the  court  must 
attribute  to  this  written  memorandum,  therefore,  is  not  only  to 
establish  a  debt  to  the  relief  of  the  trustee  and  his  estate,  but  it 
must  also  have  the  added  force  of  overcoming  the  presumption  that 
the  transaction  was  in  payment  of  an  existing  indebtedness.  The 
presumption  that  a  check  is  given  in  payment  for  an  existing  obliga- 
tion may,  under  a  given  state  of  circumstances,  be  slight,  but  stand- 
ing by  itself,  such  is  the  presumption  created  by  the  act,  and  if  the 
declaration  be  held  admissible,  it  relieves  the  trustee  from  the 
presumption  that  he  paid  a  debt,  and  at  the  same  time  establishes 
the  fact  that  out  of  the  transaction  an  obligation  in  favor  of  the 
estate  was  created.  A  very  strong  case,  therefore,  of  a  declaration 
in  favor  of  interest  is  made  to  appear,  and  no  case  of  which  we  are 
aware  has  yet  gone  so  far  as  to  admit  such  declarations  in  evidence. 
Undoubtedly,  this  memorandum  of  the  deceased  trustee  is  admissible 
against  the  personal  representative  of  the  deceased  and  may  form 
the  basis  upon  which  to  found  an  obligation  against  his  estate  in 
favor  of  the  present  trustee  (Putnam  v.  Lincoln  Safe  Deposit  Co., 
supra),  but  with  that  question  we  are  not  now  concerned.  This 
conclusion  leads  to  the  inevitable  result  that  the  testimony  of  the 
defendant  was  not  admissible  in  evidence.    Such  was  the  view  of 
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the  learned  judge  below,  and  we  entirely  agree  with  him  that  if  the 
declarations  of  the  trustee  were  admissible  in  evidence,  then  it 
opened  the  door  for  the  introduction  of  evidence  by  the  defendant, 
who  was  authorized  to  meet  the  declaration  and  explain  the  transac- 
tion. {Marsh  v.  Brown,  18  Hun,  319 ;  Nay  v.  Curley,  supra.) 
The  declaration  of  the  trustee  not  being  admissible,  no  basis  existed 
upon  which  to  found  a  liability  against  the  defendant. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  Patterson  and  Inoraham,  J  J.,  concurred ; 
Lauohlin,  J.,  concurred  in  result. 

Judgment  affirmed,  with  costs. 


Ella  M.  Bennett,  Appellant,  v.  Jacob  Mahler  and  Others,  Com- 
posing the  Firm  of  Mahler  Brothers,  Respondents. 

Ckmtracl  cf  employment  for  a  year— action  to  recover  damage*  for  a  breach  thereof 
— proof  proper  to  establish  the  contract  in  the  absence  of  a  plea  of  the  Statute  of 
Fraud*  — duty  to  plead  the  Statute  of  Fraud*  — what  contract  i*  not  within  the 
statute — a  contract  of  employment  continued  by  the  continuance  of  the  employ 
ment — amendment  of  a  complaint  induced  by  an  erroneous  ruling. 

The  complaint,  in  an  action  brought  to  recover  damages  for  the  alleged  wrongful 
discharge  of  the  plaintiff  from  the  employ  of  the  defendants,  alleged  that,  on  or 
about  the  1st  day  of  January,  1902,  the  parties  entered  into  an  agreement 
whereby  the  plaintiff  agreed  to  work  for  the  defendants  during  the  calendar 
year  1902. 

Upon  the  trial  the  plaintiff  testified  that  she  was  first  employed  by  the  defendants 
in  September,  1896;  that  upon  the  first  day  of  January  following  her  employ- 
ment was  continued  upon  the  same  terms  for  the  ensuing  calendar  year,  and 
that  she  continued  thereafter  to  work  from  year  to  year  under  a  renewal  of  the 
contract  until  about  the  middle  of  December,  1901;  that  at  that  time  one  of  the 
defendants  discharged  her,  but  informed  her  that  she  could  stay  until  January 
first;  that  she  continued  to  work  as  before  until  December  80,  1901,  when  one 
of  the  defendants  directed  her  to  go  to  a  given  place  and  obtain  some  goods; 
that  the  plaintiff  said,  "  Mr.  Mahler,  I  am  leaving  here  the  1st  of  January," 
and  that  Mahler  replied,  "  That  is  off.  You  can  go  down  town  and  get  these 
goods  and  come  back  and  take  a  few  days  vacation  and  then  come  back  the 
next  week  for  the  ensuing  year." 

The  plaintiff  continued  in  the  employ  of  the  defendants  until  the  second  of  Jan- 
uary when  another  member  of  the  firm  said  that  he  expected  that  she  was 
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going  to  leave,  to  which  she  replied  that  she  "  was  going  to  stay/'  and  he  said, 
"that  is  all  right  I  am  glad  you  are  staying."  On  June  14,  1902,  she  was 
discharged. 

After  this  testimony  had  been  given  without  objection,  the  defendants  moved  to 
strike  out  the  testimony  as  to  the  employment  in  December,  1901,  upon  the 
ground  that  it  did  not  conform  to  the  allegations  of  the  complaint;  that  it 
tended  to  establish  a  contract,  void  under  the  Statute  of  Frauds  and  that  the 
form  of  the  complaint  was  such  that  the  defendants  were  not  called  upon  to 
plead  the  Statute  of  Frauds  as  a  defense.  The  court  upheld  the  defendants' 
contention  and  struck  out  the  testimony  in  question. 

EMf  that  the  ruling  was  erroneous: 

That,  in  the  absence  of  a  plea  of  the  Statute  of  Frauds,  the  plaintiff  might  prove, 
under  the  allegation  of  the  complaint  that  the  contract  was  entered  into  on  or 
about  the  1st  day  of  January,  1902,  that  the  contract  was  made  December 
d0, 1901,  for  her  employment  during  the  ensuing  year; 

That  if  the  defendants  desired  to  interpose  the  defense  of  the  Statute  of  Frauds, 
it  was  their  duty  to  plead  it; 

That  not  having  done  so,  the  plaintiff  could  recover  upon  the  contract,  even 
though  it  fell  within  the  Statute  of  Frauds; 

That  the  contract  as  proved  did  not,  however,  fall  within  the  Statute  of  Frauds, 
for  the  reason  that  the  only  contract  which  the  plaintiff  could  enforce  was  the 
contract  created  by  operation  of  law,  resulting  from  the  continuance  of  the 
employment  under  the  yearly  renewals; 

That  such  contract  was  entered  into  on  the  first  day  of  January,  and  hence  was 
not  within  the  statute; 

That  the  conversation  had  on  December  80,  1901,  did  not  constitute  a  new  con- 
tract, but  simply  served  to  indicate  the  defendants'  desire  that  the  relations 
theretofore  existing  between  the  plaintiff  and  the  defendants  should  continue; 

That  the  fact  that,  after  the  erroneous  ruling  of  the  trial  court,  and  because 
thereof,  the  plaintiff  was  placed  in  a  position  in  which  she  was  obliged  to 
amend  her  complaint  by  alleging  that  the  contract  was  made  on  the  80th  day 
of  December,  1901,  did  not  impair  the  plaintiff's  rights,  and  that  she  should  be 
allowed  to  again  amend  her  complaint  by  restoring  the  original  cause  of 
action. 

Appeal  by  the  plaintiff,  EHa  M.  Bennett,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  30th  day  of  April, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order  made 
on  the  27th  day  of  March,  1903,  denying  the  plaintiff's  motion  for  a 
new  trial  made  upon  the  minutes. 

Isaac  FrcmkUn  liussell,  for  the  appellant. 

John  Frwnkenheimery  for  the  respondents. 
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Hatch,  J. : 

This  action  is  brought  to  recover  damages  for  a  claimed  unwar- 
ranted discharge  of  the  plaintiff  from  her  employment  by  the 
defendants.  It  was  averred  in  the  complaint  that  the  defendants 
are  copartners,  engaged  in  the  dry  goods  business  in  the  city  of  New 
York ;  that  on  or  about  the  1st  day  of  January,  1902,  at  the  defend- 
ants' place  of  business,  the  parties  entered  into  an  agreement  wherein 
the  plaintiff  agreed  to  work  for  the  defendants  for  and  during  the 
calendar  year  1902,  and  in  consideration  of  such  services  defendants 
agreed  to  pay  therefor  the  sum  of  sixteen  dollars  per  week  and  a 
certain  percentage  upon  sales;  that  the  plaintiff  entered  upon 
her  employment  under  the  agreement  and  continued  in  performance 
of  the  terms  thereof  upon  her  part  until  on  or  about  the  14th  day  of 
June,  1902,  when  the  defendants  wrongfully  discharged  the  plain- 
tiff in  violation  of  the  terms  of  the  agreement,  and  have  since 
refused  to  allow  her  to  perform  her  contract,  which  she  was  then 
and  since  has  been  ready  and  willing  to  perform.  In  answer  to  the 
complaint  the  defendants  deny  the  contract  averred  therein,  or  that 
the  plaintiff  entered  into  any  employment  thereunder,  or  that  she  was 
wrongfully  discharged,  and  further  answering  aver  that  while  she 
was  in  the  employ  of  the  defendants  she  was  discharged  from  such 
employ  on  June  14,  1902,  for  good  and  sufficient  reasons  stated 
therein.  These  were  the  issues  framed  when  the  parties  came  to 
trial.  Plaintiff  was  called  as  a  witness,  and  testified  that  she  was  first 
employed  by  the  defendants  about  the  middle  of  September,  1896 ; 
that  upon  the  first  day  of  January  following  her  employment  was 
continued  upon  the  same  terms  for  the  ensuing  calendar  year,  and 
that  she  continued  thereafter  to  work  from  year  to  year  under 
a  renewal  of  the  contract  until  about  the  middle  of  December, 
1901,  on  which  date  differences  arose  between  plaintiff  and 
Jacob  Mahler,  one  of  the  defendants,  as  a  result  of  which  he 
discharged  her.  The  plaintiff  refused  to  leave  at  that  time  and 
was  then  informed  that  she  could  stay  until  the  first  day  of 
January..  Thereafter  she  continued  to  work  as  before  until  the 
thirtieth  day  of  December,  when  Jacob  Mahler  directed  her 
to  go  a  given  place  and  obtain  some  goods.  The  following  con- 
versation then  ensued;  plaintiff  said,  "Mr.  Mahler,  I  am  leaving 
here  the  1st  of  January."     Mr.  Mahler  replied,    "That  is  off. 
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You  can  go  down  town  and  get  these  goods  and  come  back  and 
take  a  few  days  vacation  and  then  come  back  the  next  week  for 
the  ensuing  year." 

The  plaintiff  continued  in  the  employ  and  nothing  further 
transpired  until  the  second  week  in  January,  when  S.  Mahler, 
another  member  of  the  firm,  told  her  that  he  expected  she  was 
going  to  leave,  and  plaintiff  said  she  "  was  going  to  stay,"  and  he  said, 
"  That  is  all  right.  I  am  glad  you  are  staying."  After  some  fur- 
ther testimony  had  been  given  by  the  plaintiff,  not  germane  to  the 
present  question,  counsel  for  the  defendants  moved  to  strike  out  the 
testimony  given  by  the  plaintiff  as  to  the  employment  in  December, 
1901,  as  being  at  variance  with  the  complaint,  claiming  that  the  evi- 
dence tended  to  establish  a  contract  void  by  the  Statute  of  Frauds ; 
that  the  defendants  had  been  misled  by  the  averment  of  the  com- 
plaint, which  alleged  a  cause  of  action  not  within  the  Statute  of 
Frauds,  and,  therefore,  the  defendants  were  not  called  upon  to  plead 
the  same.  No  objection  had  been  interposed  to  the  testimony  which 
had  been  given  by  the  plaintiff,  and  the  first  time  any  question  was 
raised  concerning  it  was  when  the  motion  to  strike  out  was  made. 
Then  ensued  between  court  and  counsel  a  colloquy  respecting  the 
interposition  of  the  plea,  in  which  counsel  for  the  plaintiff  stated 
that  he  was  surprised  at  the  defense  of  the  Statute  of  Frauds. 
While  the  court  intimated  that  it  would  permit  an  amendment  of 
the  answer,  averring  as  a  defense  to  the  contract  sued  upon  the 
Statute  of  Frauds,  yet  no  amendment  was  made  at  that  time  and 
plaintiff  was  permitted  to  continue  the  examination  of  the  plaintiff 
in  the  then  state  of  the  pleadings.  The  evidence  as  developed  from 
the  subsequent  examination  was,  in  substance,  as  has  been  already 
given,  and  again  ensued  a  discussion  between  the  court  and  counsel 
as  to  the  character  of  the  pleadings  and  the  effect  of  the  testimony 
as  establishing  a  contract  which  in  fact  fell  within  the  Statute  of 
Frauds.  At  the  conclusion  of  the  discussion  the  court  granted  the 
motion  to  strike  out  the  testimony  of  the  plaintiff  in  regard  to  the 
alleged  contract  of  hiring,  made  on  the  30th  day  of  December,  1901, 
for  the  calendar  year  1902,  upon  the  ground  that  it  did  not  con- 
form to  the  allegations  of  the  complaint.  To  this  ruling  plaintiff 
excepted. 

The  ruling  was  erroneous  and  the  exception  taken  thereto  must 
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bo  sustained.  The  complaint  itself  was  perfectly  good  as  a  plead- 
ing, as  it  averred  that  a  contract  was  entered  into  on  or  about  the 
1st  day  of  January,  1902,  for  services  to  be  rendered  during  the 
ensuing  calendar  year.  Under  this  pleading  the  plaintiff  might 
prove  and  recover  thereon  for  a  contract  entered  into  on  the  30th 
day  of  December,  1901,  for  employment  during  the  ensuing  year 
and  recover  thereon  in  the  absence  of  a  plea  of  the  Statute  of 
Frauds  as  a  defense  thereto.  In  Fcmger  v.  Caspary  (87  App.  Div. 
417)  this  court  said :  "  Where  the  complaint  avers  a  contract  which 
may  fall  within  the  Statute  of  Frauds  and  the  contract  as  proven 
does  come  within  its  terms,  an  objection  to  the  proof  is  not  available 
to  defeat  a  recovery  thereon  in  the  absence  of  an  affirmative  plea"  of 
the  Statute  of  Frauds,  and  cited  in  support  of  such  ruling  Hon  sin- 
ger v.  Mulford  (90  Hun,  589 ;  affd.  on  appeal,  157  N.  Y.  674). 
These  cases  directly  support  such  ruling  and  are  precisely  applicable 
to  the  case  at  bar.  The  complaint  in  the  present  case  gave  the 
defendants  notice  that  the  contract  relied  upon  was  made  on  or  about 
the  1st  day  of  January,  1902.  Proof  of  the  conversation  was  on  the 
30th  day  of  December,  1901,  and  this  time  was  within  the  averments 
of  the  complaint.  Of  such  facts  the  defendants  were  bound  to 
take  notice,  and  if  they  desired  to  raise  the  Statute  of  Frauds  as  a 
defense  to  the  contract,  thus  averred,  they  were  required  to  plead 
it ;  consequently  not  pleading  it,  they  were  bound  by  such  contract 
even  though  it  fell  within  the  statute.  It  follows  as  a  necessary 
result  that  when  the  defendants  made  their  application  for  leave  to 
amend  their  pleading  upon  the  ground  that  the  contract  proved  was 
a  variance  from  that  which  was  averred,  no  basis  existed  therefor, 
and  as  it  injected  a  new  and  distinct  issue  into  the  trial,  it  was  not 
proper  to  allow  it,  and  the  plaintiffs  claim  of  surprise  was  a  suffi- 
cient answer  thereto. 

In  addition  to  this  it  is  clear  tliat  the  contract,  as  proved,  did  not 
by  its  terms  fall  within  the  statute  and  it  was,  therefore,  error  for 
the  court  to  strike  out  the  testimony.  The  evidence  disclosed  that 
the  first  contract  of  employment  was  made  in  September,  1896; 
that  a  new  contract  for  a  year's  service  was  made  on  the  1st  day  of 
Jantiafy  following  and  that  such  contract  was  thereafter  continued 
by  the  continuance  of  service  down  to  the  1st  day  of  January, 
1902.     The  continuance  of  service  operated  in  law  as  a  new  hiring 
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for  the  period  of  a  year,  as  the  contract  proved  in  its  inception  was 
a  contract  for  a  year's  service  and  the  continuance  of  service  was  a 
renewal  of  such  contract  for  the  same  period  of  time.  (  Douglas  v. 
M.  Ins.  Co.,  118  N.  T.  484 ;  Martin  v.  IT.  T.  Life  Ins.  Co.,  148  id. 
117.)  The  subsequent  conversation  had  with  one  of  the  members 
of  the  firm  with  respect  to  her  rendering  services  for  another  year 
was  not  the  making  of  a  new  contract.  Nothing  whatever  was  then 
said  as  to  the  terms  of  her  employment ;  what  compensation  she 
was  to  receive,  or  how  it  was  to  be  paid ;  nor  did  the  plaintiff  from 
anything  which  appears  assent  to  new  arrangements  made  at  that 
time.  Her  statement  was  that  in  view  of  the  difference  which  had 
existed  her  term  of  service  would  end  on  the  first  day  of  January, 
and  defendants'  declaration  in  reply  was  "  that  is  off  "  and  that  she 
could  take  a  vacation  of  a  few  days  and  then  come  back.  The  effect 
of  this  transaction  was  to  indicate  upon  the  part  of  the  defendants  a 
desire  that  their  present  and  future  relations  should  not  be  inter- 
rupted, but  there  was  no  discussion  of  any  terms  of  employment 
and  no  contract  was  then  made.  The  terms  of  the  employment 
were  as  if  nothing  had  been  said  and  the  plaintiff  had  continued  in 
her  employment.  The  only  contract  which  the  plaintiff  can  enforce 
is  the  contract  created  by  operation  of  law,  resulting  from  the  con- 
tinuance of  the  employment.  That  did  not  commence  until  the 
former  ended,  and  the  old  one  ceased  and  the  new  began  on  the 
first  day  of  January  of  the  ensuing  year;  consequently  the  contract 
as  proved  upon  the  trial  did  not  fall  within  the  terms  of  the  statute, 
and  if  the  jury  believed  the  testimony  which  had  been  given  of  the 
contract  and  that  the  defendants  were  guilty  of  a  wrongful  breach 
of  it,  plaintiff  was  entitled  to  recover,  whether  the  Statute  of  Frauds 
was  pleaded  or  not,  so  that  in  no  view  of  the  case  can  this  ruling 
of  the  court  be  supported. 

Nor  can  the  defendants  avoid  this  result  by  the  amendment  of 
the  conlplaint  setting  out  the  contract  as  made  on  the  thirtieth  day 
of  December.  The  plaintiff  had  given  evidence  which,  if  believed 
by  the  jury,  established  a  perfect  cause  of  action.  The  court  by  its 
ruling,  to  which  an  exception  was  duly  taken,  drove  the  plaintiff  to 
take  other  6teps  to  extricate  herself  from  the  difficulty  which  the 
court  and  defendants  had  created  for  her.  Counsel  did  that  which 
he  was  best  advised  to  do  at  the  time,  even  though  it  was  the  wont 
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thing  for  his  client  that  he  could  do,  and  thereupon  a  condition  was 
created  which  required  the  court,  as  matter  of  law,  to  dismiss  the 
complaint;  but  this  arose  out  of  the  fundamental  error  which  had 
been  previously  committed,  and  the  final  disposition  which  was 
made  of  the  case  amounts  for  all  practical  purposes  to  a  mistrial. 

It  follows  from  these  views  that  the  judgment  and  order  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event,  and  with  leave  to  plaintiff  to  apply  to  the  court  for 
the  amendment  of  her  pleading  by  restoring  the  original  cause  of 
action  as  averred  in  the  complaint  before  amendment. 

O'Brien,  Ingraham  and  McLaughlin,  JJ.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  with  leave  to  the  plaintiff  to  apply  to  the 
court  for  amendment  of  her  pleading  by  restoring  the  original 
causd  of  action  as  averred  in  complaint  before  amendment. 


James  Hagan,  Appellant,  #.  Jacob  Drucker,  Respondent. 

Marketable  title — a  contract  vendee  is  not  entitled  to  demand  a  title  absolutely  free 
from  all  suspicion  or  possible  defect. 

A  vendee  of  real  property  is  not  entitled  to  demand  a  title  absolutely  free  from 
all  suspicion  or  possible  defect.  He  is  simply  entitled  to  receive  a  marketable 
title,  namely,  one  which  business  men,  in  the  exercise  of  that  degree  of  pru- 
dence which  usually  characterizes  their  acts  and  controls  their  judgment, 
would  be  willing  to  and  ought  to  accept. 

Thomas  Green,  who  died  about  1884,  left  a  will  which  referred  to  his  wife,  but 
made  no  mention  of  any  children.  As  to  certain  property  in  the  State  of  New 
York  he  died  intestate,  and  in  1882  an  action  was  brought  to  partition  it. 

The  complaint  in  the  action  alleged  that  Green  left  him  surviving  as  his  only 
heirs  at  law  four  brothers  and  two  sisters.  Upon  the  trial,  witnesses  testified 
that  the  said  Thomas  Green  left  him  surviving  four  brothers  and  two  sisters, 
naming  them.  It  was  not  stated  by  any  of  the  witnesses  whether  or  not 
Thomas  Green  left  any  widow,  parent,  child  or  children. 

The  referee,  in  his  report,  found  that  Green  left  him  surviving  as  his  only  heirs 
at  law  four  brothers  and  two  sisters.  No  widow,  parent,  child  or  children  of 
Green  have  ever  appeared. 


Digitized  by  VjOOQIC 


HAGAN  v.  DRUCKER.  29 

App.  Div.]  First  Department,  January,  1004. 

HMy  that  the  failure  of  the  witnesses  sworn  on  the  trial  of  the  partition  action 
to  make  it  affirmatively  appear  that  Green  did  not  leave  any  widow,  parent,  child 
or  children,  did  not  render  the  title  to  the  premises  unmarketable  in  the  hands 
of  a  mesne  grantee  from  the  purchaser  at  the  partition  sale. 

Appeal  by  the  plaintiff,  James  Hagan,  from  an  interlocutory  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  'of  the  clerk  of  the  county  of  New  York  on  the  8th  day  of 
July,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  directing  that  the  plaintiff  specific- 
ally perform  a  certain  contract  for  the  purchase  of  real  property. 

A,  Walker  Otis,  for  the  appellant. 

Morris  H.  Haymcm,  for  the  respondent 

Hatch,  J. : 

On  the  4th  day  of  February,  1902,  the  plaintiff  and  defendant 
entered  into  a  contract,  in  writing,  whereby  the  defendant  agreed  to 
convey  to  the  plaintiff  on  March  14,  1902,  the  premises  known  as 
2220  Eighth  avenue,  in  the  borough  of  Manhattan,  in  the  city  of 
New  York,  for  the  sum  of  $23,500,  payable  as  follows :  $500  upon 
the  execution  of  the  contract,  $14,500  by  assuming  a  mortgage  of 
that  amount,  and  $8,500  in  cash  upon  the  delivery  of  the  deed. 
The  time  for  closing  was  thereafter  extended  to  March  16,  1902. 
At  the  time  fixed  the  defendant  tendered  the  purchase  price  and  the 
plaintiff  tendered  a  deed,  which  the  defendant  refused  to  take,  upon 
the  ground  that  there  was  a  defect  in  the  plaintiff's  title.  The 
alleged  defect  was  claimed  to  be  in  a  deed,  in  plaintiff's  chain  of 
title,  from  William  A.  Boyd,  a  referee  in  partition,  to  William  C. 
Lester,  dated  February  24,  1883.  It  was  stipulated  at  the  trial  that 
the  validity  of  the  plaintiff's  title  depended  upon  the  regularity  of 
the  proceedings  in  the  action  of  partition,  wherein  this  deed  was 
given.  That  action  was  brought  to  partition  the  real  estate  of  one 
Thomas  Green,  who  died  in  about  the  year  1834,  intestate  as  to  the 
property  in  question.  In  that  action  there  was  the  usual  reference 
to  ascertain  to  whom  the  title  descended,  and  witnesses  were  pro- 
duced who  testified  that  the  said  Thomas  Green  left  him  surviving 
four  brothers  and  two  sisters,  whom  the  witnesses  named,  and  told 
when  each  one  of  them  died,  what  heirs  at  law  and  next  of  kin 
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these*  brothers  and  sisters  left  them  surviving,  and  who  would 
inherit  their  share  of  the  land  in  question.  Is  was  not  stated  by 
any  of  the  witnesses  whether  or  not  Thomas  Green  left  any  widow,, 
parent,  child  or  children,  and  for  failure  to  make  it  affirmatively 
appear  that  he  did  not  leave  widow,  parent,  child  or  children,  the 
defendant  contends  that  the  plaintiff's  title  is  defective  for  that  rea- 
son. It  was  averred  in  the  complaint  in  the  action  of  partition  that 
Thomas  Green  left  him  surviving,  as  his  only  heirs  at  law,  the  said 
four  brothers  and  two  sisters,  and  the  testimony  given  upon  the 
trial  was  in  support  of  this  averment.  The  referee  found  the  same 
to  be  true  in  his  report,  and  that  the  said  four  brothers  and  twe 
sisters  were  the  only  heirs  at  law  that  the  said  Thomas  Green  left 
him  surviving.  The  trial  court  in  the  case  at  bar  decided  that  the 
evidence  in  the  action  of  partition  before  the  referee  warranted  the 
finding  which  was  made,  and  concluded  therefrom,  as  well  as  from 
the  other  facts  and  circumstances,  that  there  was  not  such  a  cloud 
upon  plaintiff's  title  as  to  render  it  unmarketable,  and  that,  there- 
fore, the  defendant  could  be  compelled  to  perform  specifically 
the  terms  of  the  contract  of  purchase.  It  is  from  the  interlocutory 
judgment  entered  upon  the  decision  that  this  appeal  is  taken. 

There  is  much  ground  from  which  to  infer  that  there  were  no- 
other  heirs  at  law  survivors  of  Thomas  Green,  save  those  averred  in 
the  complaint  and  stated  in  the  testimony  of  the  witnesses.  The 
language  used  by  the  witnesses  is,  "  left  him  surviving,"  and  then 
names  the  persons.  It  omits  the  words  "his  only  heirs-at-law,"" 
which  was  a  statement  of  the  complaint  in  the  partition  action.  In 
addition  to  this,  it  appears  that  Thomas  Green  left  a  will,  but  did 
not  devise  this  property  therein.  It  refers  to  his  wife,  but  make* 
no  mention  of  any  children.  If  he  had  children  they  were  clearly 
cut  off  by  his  will  from  any  share  in  the  property  devised  there- 
under, and  if  he  had  children  and  intended  to  disinherit  them,  it  i& 
somewhat  singular  that  he  did  not  make  mention  of  such  fact,  and 
still  stronger  would  be  the  circumstance  that  no  child  or  children 
appeared  to  contest  the  will.  In  QreenblaU  v.  Hermann  (144  N. 
Y.  13)  it  appeared  that  a  petition  was  presented  for  the  sale  of  dece- 
dent's real  estate  for  the  payment  of  his  debts,  pursuant  to  the 
provisions  of  section  2752  of  the  Code  of  Civil  Procedure,  which 
provides  that  the  petition  in  such  case  shall  "set  forth,    *    *    *    aa 
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nearly  as  the  petitioner  can,  upon  diligent  inquiry,  ascertain  *  *  * 
the  names  *  *  *  of  all  the  heirs  and  devisees  of  the  decedent" 
The  petition  therein  under  consideration  stated  that  the  persons 
named  therein  were  the  decedent's  "  heirs  at  law."  It  did  not  state 
that  they  were  "  all  the  heirs."  The  court  held  the  petition  suffi- 
cient, based  upon  the  fatet  that  the  section  of  the  Code  did  not  in 
terms  require  that  the  petition  should  aver  that  all  the  heirs  are 
named,  but  only  required  that  all  the  heirs  should  be  named,  and  it 
was  held  that  the  language  used  was  to  be  construed  as  stating  that 
the  persons  named  were  all  of  the  heirs.  This  decision,  while  not 
controlling  of  the  present  question,  as  it  made  construction  of  a 
Code  provision  not  involved  herein,  is  pertinent  by  way  of  illustra- 
tion as  showing  how  the  courts  have  construed  questions  in  many 
respects  similar  to  the  one  presented  by  this  appeal.  Taking  into 
consideration  the  averment  of  the  complaint,  the  testimony  and  the 
fact  that  no  widow,  parent,  child  or  children  have  appeared  in  any- 
wise to  raise  any  question  respecting  this  title,  and  the  result  is  a 
moral  certainty  that  the  persons  named  were  all  the  heirs  and  next 
of  kin  of  Thomas  Green.  In  view  of  these  circumstances  and 
others  which  appear,  we  think  the  decision  of  the  learned  court 
below  can  safely  be  rested  upon  the  ground  that  the  liability  to 
have  the  title  questioned  is  a  mere  possibility,  and  is  so  remote  that 
no  real  defect  can  be  said  to  exist.  The  purchaser  is  entitled  to 
receive  a  marketable  title,  but  such  fact  does  not  entitle  him  to 
demand  a  title  absolutely  free  from  all  suspicion  or  possible  defect. 
The  requirement  is  answered  when  a  title  is  presented  which  busi- 
ness men,  in  the  exercise  of  that  degree  of  prudence  which  usually 
characterizes  their  acts  and  controls  their  judgment,  would  be  will- 
ing to  and  ought  to  accept.  (Todd  v.  Union  Dime  Sav.  Ins.,  128 
N.  Y.  636.)  Thomas  Green  died  about  1834.  His  will  was  pro- 
bated in  Stamford,  in  the  State  of  Connecticut,  August  25,  1836. 
Both  he  and  his  descendants  had  attained  to  advanced  age.  The 
nephew  of  Thomas  Green,  who  gave  his  testimony  in  1882,  was 
then  seventy  years  of  age.  During  a  period  of  seventy  years  no 
one  has  appeared  claiming  any  rights  or  interests  in  this  property. 
Therefore,  that  any  attack  will  be  made  upon  this  title  by  heirs  at 
law  of  Thomas  Green  scarcely  rises  to  a  possibility ;  at  least  it  is  so 
remote  as  matter  of  fact  as  to  be  unworthy  of  consideration.    Under 
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the  Statutes  of  Limitation,  taking  into  consideration  the  existence 
of  infants  and  the  time  granted  to  an  incompetent  person  to  bring 
an  action,  there  would  seem  to  be  no  person  in  being  who  could 
successfully  attack  it.  Under  such  circumstances  a  title  will  not  be 
regarded  as  unmarketable.  (HamersJUag  v.  Duryea,  58  App. 
Div.  288 ;  affd.  on  appeal,  172  N.  Y.  622.)  In  Cambrelleng  v. 
Purton  (125  N.  Y.  610)  it  was  said  by  Judge  O'Brien,  in  writing 
for  the  court :  "  If  the  existence  of  the  alleged  fact  which  is  claimed 
or  supposed  to  constitute  a  defect  in  or  cloud  upon  the  title  is  a 
mere  possibility,  or  the  alleged  outstanding  right  is  but  a  very 
improbable  or  remote  contingency,  which,  according  to  ordinary 
experience,  has  no  probable  basis,  the  court  may,  in  the  exercise  of 
a  sound  discretion,  compel  the  purchaser  to  complete  his  purchase." 
And  such  has  been  the  uniform  holding.  {Carroll  v.  McKaharay, 
35  App.  Div.  582 ;  Fails  v.  Crawford,  30  id.  536 ;  Matter  of  Trus- 
tees if.  r.  P.  K  Pub.  School,  31  N.  Y.  574.)  We  conclude,  there- 
fore, that  this  title  is  marketable,  and  the  interlocutory  judgment 
should,  therefore,  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Lauohlin,  J  J., 
concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


Julia  S.  Boyd,  Respondent,  v.  United  States  Mortgage  and 
Trust  Company  and  Others,  Doing  Business  under  the  Name  of 
Greene  &  Taylor. 

United  States  Mortgage  and  Trust  Company,  Appellant. 

8eeurity  for  costs  —  right  thereto  not  waived  by  answering  a  complaint,  where 
an  amended  complaint  changing  the  capacity  in  which  the  defendant  is  sued  is 
served. 

The  service  by  a  non-resident  plaintiff,  who  originally  brought  his  action  against 
the  defendant  "as  substituted  Trustee  under  the  Will  of  Matthew  Byrnes, 
deceased/1  of  an  amended  summons  and  complaint,  from  which  the  words 
quoted  were  omitted  wherever  they  appeared  in  the  original  complaint,  so  far 
changes  the  proceeding  as  to  entitle  the  defendant  to  move  fcr  an  order  requir- 
ing the  plaintiff  to  give  security  for  costs,  although  such  defendant  has 
answered  the  original  complaint  without  making  any  motion  for  security. 
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Appeal  by  the  defendant,  the  United  States  Mortgage  and  Trust 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  23d  day  of  November,  1903,  vacating 
an  order  requiring  the  plaintiff  to  give  security  for  costs. 

Theodore  H.  Zordy  for  the  appellant. 

Howard  Taylor^  for  the  respondent 

Hatch,  J. : 

This  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  through  the  negligence  of  the  defendant.  The  order  for 
security  for  costs  was  granted  on  August  3,  1903,  and  was  founded 
upon  affidavits  which  showed  that  the  plaintiff  was  a  resident  of 
the  city  of  Philadelphia  in  the  State  of  Pennsylvania.  The  affida- 
vits stated,  among  other  things,  that  the  action  was  commenced  by 
the  service  of  a  summons  and  complaint  upon  the  defendant  on  the 
15th  day  of  July,  1903.  The  facts  relative  to  the  question  involved 
are  as  follows:  The  plaintiff  commenced  an  action  against  the 
defendant  by  service  of  a  summons  and  complaint  upon  the  defend- 
ant trust  company,  denominated  therein  "as  substituted  Trustee 
under  the  Will  of  Matthew  Byrnes,  deceased,"  it  being  alleged  that 
the  trust  company,  as  such  trustee,  was  the  owner  of  the  premises 
where  the  accident  occurred.  The  company  appeared  and  answered. 
In  May,  1903,  the  plaintiff  made  a  motion  for  leave  to  amend  the 
summons  and  complaint  by  striking  out  the  caption  thereof,  and 
wherever  else  it  appeared,  the  words  "  as  substituted  Trustee  under  the 
Will  of  Matthew  Byrnes,  deceased,"  after  the  words  "  United  States 
Mortgage  and  Trust  Company."  This  motion  was  denied,  but  upon 
appeal  to  this  court  the  order  was  reversed  and  the  motion  granted. 
(84  App.  Div.  466.)  By  the  order  of  reversal  the  plaintiff  was 
directed,  within  ten  days  after  the  entry  of  the  order,  to  serve  upon 
the  trust  company  a  copy  of  the  amended  summons  and  complaint, 
and  it  was  further  ordered  that  the  trust  company  should  have 
twenty  days  after  such  service  within  which  to  answer  the  amended 
complaint.  The  plaintiff  desired  to  have  the  order  resettled  in 
some  manner  and  applied  to  the  defendant's  attorneys  for  an  exten- 
sion of  time  in  which  to  serve  the  summons  and  complaint  The 
App.  Div.— Vol.  XC.        3 
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defendant's  attorneys,  in  writing,  extended  such  time  five  days 
until  July  15,  1903,  designating  themselves  as  "Attorneys  for 
defendant  Trust  Co.,  as  substituted  trustee  under  the  will  of  Mat- 
thew Byrnes,  deceased."  Upon  a  subsequent  application  for  a 
further  extension  the  defendant's  attorneys  refused  the  same, 
declaring  that  they  had  no  right  to  represent  the  defendant 
trust  company  in  any  manner,  except  as  substituted  trustee, 
and  suggested  to  plaintiff's  attorneys  that  they  serve  the  amended 
summons  and  complaint  upon  the  defendant  trust  company. 
Service  was  thereupon  made  upon  the  trust  company  upon  the 
15th  day  of  July,  1903.  The  summons  and  complaint  were  pre- 
cisely like  the  former  summons  and  complaint,  except  that  the  words 
were  omitted  as  directed  in  the  order  made  by  the  Appellate 
Division.  The  papers  thus  served  were  not  designated  as  amended 
summons  and  complaint.  No  action  was  taken  upon  the  motion  to 
resettle  until  October,  when  it  was  denied.  The  amended  summons 
and  complaint  were  returned  to  the  plaintiff's  attorneys  upon  the 
ground  that  they  were  not  served  in  time  and  that  they  were  not  in 
conformity  with  the  provisions  of  the  order  of  the  Appellate  Division, 
but  the  defect  therein  was  not  pointed  out,  and  the  defendant's 
attorneys  stated  orally  that  the  objection  that  they  were  not  served 
in  time  would  be  withdrawn,  if  the  last  served  copies  of  the  sum- 
mons and  complaint  were  designated  as  amended.  This  the  plain- 
tiff's attorneys  refused  to  do,  saying  that  the  papers  would  speak  for 
themselves.  Thereafter  the  motion  was  made  for  security  for  costs, 
and  the  defendant's  attorneys  insisted  that  the  commencement  of 
the  action  should  be  considered  as  being  at  the  time  of  the  second 
service.  The  plaintiff  contends  that  it  should  not  be  so  construed  as 
its  effect  would  be  to  interpose  as  a  bar  the  Statute  of  Limitations. 

The  motion  which  was  made  by  the  plaintiff  was  to  amend  the 
summons  and  complaint,  and  this  was  the  order  granted  by  this 
court  wherein  the  summons  and  complaint  were  required  to  be  served 
personally  upon  the  trust  company.  Upon  this  appeal  we  are  con- 
cerned only  with  the  question  as  to  whether  the  service  of  this 
amended  summons  and  the  amended  pleading  entitled  the  defendant 
therein  to  make  an  application  for  an  order  that  the  plaintiff  file 
security  for  costs.  The  non-residence  of  the  plaintiff  entitled  the 
defendant  to  such  order  unless  in  some  form  it  had  waived  the  right. 
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(Code  Civ.  Proc.  §  3268.)  The  defendant  when  it  moved  for  the 
order  stated  that  the  commencement  of  the  action  was  of  the  date 
when  the  amended  summons  and  complaint  were  served,  and  by 
stating  in  its  affidavit  that  the  action  was  commenced  upon  that 
date  it  has  been  deprived  of  its  right  to  have  security  filed  for 
costs.  We  think  that  its  statement  in  this  regard  should  not  have 
defeated  its  right  to  the  order.  All  of  the  facts  were  before  the 
court  and,  without  regard  to  what  either  party  claimed,  it  clearly 
appeared  that  the  application  to  compel  the  filing  of  security  was 
based  upon  the  amended  summons  and  complaint,  and  the  date  of 
its  service  was  not  a  matter  of  dispute.  The  whole  subject-matter, 
however,  has  been  made  to  turn  upon  the  statement  in  the  affidavit 
that  the  action  was  commenced  on  that  date,  and  thereby  the  defend* 
ant  has  been  deprived  of  a  substantial  right.  What  the  legal  effect 
is  of  the  service  of  the  amended  summons  and  complaint  upon  the 
trust  company  is  a  matter  which  is  not  presently  of  consequence,  and 
we  are  not  called  upon  to  determine  it.  This  court  has  held  that 
the  amended  papers  might  be  served  and  the  action  continued  as  it 
existed  before,  and  we  do  not  now  assume  to  depart  from  such  holding. 
Nothing,  however,  was  determined  in  the  decision  authorizing  the 
amendment  which  excluded  the  defendant  from  making  application 
for  any  order  or  other  relief  thereunder  to  which  it  might  show  itself 
entitled,  and  by  the  amendment  which  the  plaintiff  obtained,  we  think, 
she  subjected  herself  to  a  motion  to  compel  the  filing  of  security  for 
costs.  The  amendment  carried  with  it  the  right  to  move  for  security 
and  did  not  operate  in  destruction  of  it.  It  was  so  far  a  changed 
proceeding  as  to  entitle  the  defendant  to  the  order  and  it  could  not 
be  defeated  in  such  right  upon  the  ground  of  waiver  after  the 
amended  pleading  was  served:  Nor  does  the  fact  that  it  procured 
an  order  to  be  entered  declaring  the  action  against  the  defendant  as 
substituted  trustee  abandoned  interfere  with  its  right  to  procure  the 
order  to  file  security  for  costs.  The  fact  that  the  last-named  order 
contained  a  stay  of  proceedings  did  not  destroy  defendant's  right  to 
the  security  for  which  the  order  provided.  Plaintiff  would, 
undoubtedly,  have  the  right  to  make  application  to  the  court  to  be 
relieved  from  the  stay  and  for  the  vacation  of  the  order  declaring 
the  cause  of  action  abandoned,  but  this  did  not  involve  the  necessity 
of  vacating  the  order  which  required  security  to  be  filed  for  costs. 
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Plaintiff's  right  could  have  been  protected  by  vacating  the  stay  to 
the  extent  of  authorizing  the  motion  to  be  made  to  vacate  the  order 
of  abandonment. 

We,  therefore,  reach  the  conclusion  that  the  order  vacating 
security  for  costs  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  O'Bbien,  Ingraham  and  McLaughlin,  JJ. 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


George    W.   Satjkb,  Appellant,  v.  The    City   op  New  Yobk 

Respondent. 

Elevated  viaduct  for  street  purposes  over  a  street  of  which  the  fee  is  in  the  city  —  the 
damage  to  an  abutting  owner  is  damnum  absque  injuria. 

An  owner  of  property  abutting  on  One  Hundred  and  Fifty -fifth  street  in  the 
borough  of  Manhattan,  city  of  New  York,  the  fee  of  which  street  is  held  by 
the  city  in  trust  for  highway  purposes,  is  not  entitled,  in  the  absence  of  any 
statutory  provision  therefor,  to  any  legal  or  equitable  relief  on  account  of  the 
construction  by  the  public  authorities  of  the  city  of  New  York,  pursuant  to 
chapter  576  of  the  Laws  of  1887,  of  the  elevated  viaduct  above  and  upon  One 
Hundred  and  Fifty-fifth  street,  which  viaduct  was  built  to  facilitate  public 
travel  and  is  used  exclusively  for  ordinary  street  uses  and  purposes. 

The  damage  suffered  by  the  abutting  owner  by  reason  of  the  construction  of  the 
viaduct  is  damnum  absque  injuria. 

Appeal  by  the  plaintiff,  George  "W.  Saner,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  14th  day  of  Sep- 
tember, 1903,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  dismissing  the  plaintiff's  complaint 
upon  the  merits. 

Abram  I.  Elkus,  for  the  appellant. 

Edward «/".  McGuire,  for  the  respondent. 
Laughlin,  J. : 

The  plaintiff  owns  the  premises  situate  at  the  southwesterly  corner 
of  Eighth  avenue  and  One  Hundred  and  Fifty-fifth  street,  having  a 
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frontage  of  one  hundred  and  seventy-five  feet  on  One  Hundred 
and  Fifty-fifth  street  and  forty-nine  feet  and  eleven  inches  on 
Eighth  avenue.  He  brings  this  suit  in  equity  to  enjoin  the  def end* 
ant  from  using  the  viaduct  constructed  above  and  along  One  Hun- 
dred and  Fifty-fifth  street  and  to  compel  the  removal  of  the 
same  and  to  recover  consequential  damages.  The  city  owns  the 
fee  to  One  Hundred  and  Fifty-fifth  street  and  to  Eighth  avenue 
and  holds  the  same  in  trust  for  public  highway  purposes. 
Prior  to  the  15th  day  of  June,  1887,  One  Hundred  and  Fifty- 
fifth  street  had  been  regulated  and  graded  from  Eighth  avenue 
westerly  to  Bradhurst  avenue  which  runs  along  the  foot  of  a  bluff 
about  seventy  feet  high.  One  Hundred  and  Fifty-fifth  street  as 
laid  out  upon  the  records  ascends  this  bluff  and  continues  on 
westerly  to  the  North  river.  It  was  opened,  regulated  and  used 
from  the  bluff  toward  the  west,  but  there  was  no  access  from  Brad- 
hurst avenue  up  the  bluff  to  the  street  above,  or  from  the  street 
above  down.  From  Bradhurst  avenue  to  the  Harlem  river  was  a 
substantially  level  plain.  An  elevated  bridge  known  as  McComb's 
Dam  bridge  was  constructed  over  the  Harlem  river  from  the 
easterly  end  of  One  Hundred  and  Fifty-fifth  street.  By  chapter  576 
of  the  Laws  of  1887,  which  became  of  force  on  the  fifteenth  day  of 
June  of  that  year,  the  Legislature  authorized  the  commissioner  of 
public  works  of  the  city  of  New  York  with  the  approval  of  the 
board  of  estimate  and  apportionment  "to  improve  and  regulate 
the  use  of  One  Hundred  and  Fifty-fifth  street "  by  erecting  and  con- 
structing over  and  along  One  Hundred  and  Fifty-fifth  street  from 
McComb's  Dam  bridge  to  St.  Nicholas  place  at  the  top  of  the  bluff, 
an  elevated  iron  roadway,  viaduct  or  bridge,  with  "  the  necessary 
abutments,  arches  over  intersecting  avenues  and  approaches  thereto 
for  the  passage  of  animals,  persons,  vehicles  and  traffic."  Plans  and 
specifications  for  the  viaduct  were  prepared  and  duly  approved  and 
the  viaduct  was  constructed  in  accordance  therewith.  The  street 
and  avenue  are  each  one  hundred  feet  in  width.  The  platform  of 
the  viaduct  embracing  a  carriageway  of  paving  blocks  and  sidewalks 
of  asphalt  is  sixty-three  feet  wide.  It  is  built  upon  two  lines  of 
iron  columns,  each  one  foot  and  six  inches  square  resting  on  the 
roadway  of  the  street  below.  The  columns  are  forty  feet  apart 
measured  from  center  to  center  across  the  roadway  and  forty-three 
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feet  longitudinally.  There  is  a  space  of  about  ten  feet  between  the 
columns  and  the  curb  on  either  side.  The  southerly  edge  of  the 
platform  above  is  distant  eighteen  feet  and  three  inches  at  right 
angles  from  the  northerly  line  of  the  plaintiffs  premises.  The  plat- 
form over  Eighth  avenue  is  widened  for  the  distance  of  eighty 
feet,  forming  a  quadrilateral  one  hundred  and  sixty  feet  in  length 
up  and  down  Eighth  avenue  and  eighty  feet  in  width  of  the  same 
character  and  method  of  construction  as  the  main  platform.  At 
this  point  and  in  front  of  the  plaintiffs  premises  the  platform  is 
about  fifty  feet  above  the  surface  of  the  original  street.  Two  of 
the  columns  supporting  the  platform  are  on  the  sidewalk  of  Eighth 
avenue  about  fifteen  and  one-half  feet  from  the  line  of  plaintiffs 
land  and  the  platform  over  Eighth  avenue  is  ten  feet  distant  at 
right  angles  from  the  line  of  his  premises.  The  viaduct  slopes  from 
west  to  east  from  the  brow  of  the  hill  to  the  level  of  the  roadway  of 
McComb'8  Dam  bridge.  A  stairway  extends  from  the  platform  of 
the  viaduct  within  the  lines  of  One  Hundred  and  Fifty-fifth  street  to 
the  southwesterly  corner  of  One  Hundred  and  Fifty-fifth  street  and 
Eighth  avenue  for  the  use  of  pedestrians  in  ascending  or  descending 
and  there  is  a  similar  stairway  opposite  on  the  northerly  side  of  the 
street.  There  is  also  another  platform  constructed  underneath  over 
One  Hundred  and  Fifty-fifth  street  and  Eighth  avenue  on  a  level 
with  the  elevated  railway  station  connecting  with  these  stairways 
and  thus  affording  access  to  the  station.  The  surface  of  the  street 
below  as  it  existed  prior  to  the  construction  of  the  viaduct  has  not 
been  changed  and  it  remains  open  and  unobstructed  for  public 
travel,  except  by  these  stairways  and  pillars. 

The  structure  undoubtedly  somewhat  interferes  with  ingress  and 
egress  to  and  from  plaintiffs  premises  and  with  light  and  the  cir- 
culation of  air,  but  in  our  opinion  these  constitute  darrmim  absque 
injuria.  The  structure  was  authorized  and  has  been  constructed 
for  the  purpose  of  facilitating  public  travel  on  One  Hundred  and 
Fifty-fifth  street,  a  purpose  for  which  the  city  holds  the  fee  to  that 
street  in  trust.  The  Legislature  evidently  deemed  that,  owing  to 
the  elevation  of  this  bluff,  the  difficulty  if  not  impossibility  of 
constructing  the  street  up  the  bluff  and  the  elevation  of  the  bridge 
at  the  easterly  end  of  the  street,  the  convenience  of  the  public 
would  be  best  subserved  by  having  a  roadway  and  sidewalks  above 
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as  well  as  a  roadway  and  sidewalks  below,  and  having  them  connected 
by  stairways.  The  street  overhead  as  well  as  that  on  the  natural 
surface  of  the  ground  has  been  constructed  and  used  exclusively 
for  public  travel  and  for  ordinary  street  uses  and  purposes.  At 
common  law  an  abutting  owner  has  no  redress  for  the  incidental 
damages  sustained  by  him  by  any  improvement  made  in  the  street 
to  facilitate  public  travel  therein,  even  though  the  improvement 
may  consist  of  a  serious  change  of  grade  of  the  street  rendering  his 
property  inaccessible.  In  these  cases  he  has  no  remedy  unless  the 
Legislature  6ees  fit  to  authorize  the  payment  of  his  damages.  In 
the  case  at  bar  the  Legislature  passed  a  special  act  designed  to 
afford  the  plaintiff  relief  by  compensation  for  the  damages  sus- 
tained. (Laws  of  1894,  chap.  512.)  Whether  the  act  will  be 
effectual  for  the  purpose  is  of  no  importance  in  the  determination 
of  the  question  now  presented.  The  plaintiff  has  no  easement  for 
light,  air  and  access,  as  against  the  public,  which  will  enable  him  to 
enjoin  the  making  of  any  changes  or  alterations,  in  the  street  author- 
ized by  the  Legislature  to  facilitate  public  travel.  This  being  the 
character  of  the  improvement  made,  the  action  cannot  be  main- 
tained and  the  complaint  was  properly  dismissed. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Van  Bbunt,   P.   J.,  Patterson,  Ingraham  and  Hatch,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Dblima  Tbamblay,  Appellant,  v.  The  Supreme  Council,  Catholic 
Benevolent  Legion,  Respondent. 

Estoppel— a  fraternal  assessment  Itfe  insurance  association,  estopped  by  the  accept- 
ance of  dues  to  contest  a  certificate  infator  of  a"  dependent,"  on  the  ground  that 
she  was  not  a  dependent. 

A  fraternal  assessment  life  insurance  association,  whose  constitution  provides  for 
the  payment,  upon  the  death  of  a  member,  of  death  benefits  "  to  the  family  or 
dependents  of  such  member  as  he  shall  have  directed/'  which  issues  a  certificate, 
in  which  the  beneficiary  is  designated  as  "  Delima  Tramblay,  dependent/'  and 
then  continues,  for  a  period  of  fifteen  years  thereafter,  and  until  the  death  of 
the  member,  to  accept  dues  and  assessments,  without  raising  the  objection  that 
the  beneficiary  was  not  in  fact  a  dependent  of  the  member,  and  that  the  certifl- 
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cate  was  null  and  void  on  the  ground  that  its  issue  was  ultra  vires,  is  estopped 
from  asserting  that  objection  after  the  member's  death,  where  it  is  neither  averred 
nor  claimed  that  the  association  was  induced  to  issue  the  certificate  in  question 
by  any  deception  or  fraudulent  representation. 

Appeal  by  the  plaintiff,  Delima  Tramblay,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of  June, 
1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  New  York  Trial  Term,  dismissing 
the  plaintiff's  complaint  upon  the  merits. 

T.  M.  Tyng,  for  the  appellant 

John  G.  McGuirey  for  the  respondent. 

Lauohlik,  J. : 

This  is  an  action  on  a  beneficiary  certificate  issued  by  the  defend- 
ant, a  fraternal  assessment  association,  to  one  Louis  Fontaine,  a 
member,  by  which  upon  his  death  it  promised  to  pay  a  beneficiary 
fund  to  the  plaintiff.  Fontaine  died  on  the  1st  day  of  April,  1901. 
He  applied  for  membership  in  the  defendant  by  an  application  in 
writing  dated  the  9th  day  of  April,  1886,  in  which  he  designated 
his  daughter  Henrietta  as  the  beneficiary  subject  to  change  pursuant 
to  the  laws  of  the  defendant.  A  beneficiary  certificate  was  issued 
to  him  on  the  11th  day  of  April,  1886,  in  accordance  with  the 
designation  contained  in  the  application.  On  the  1st  day  of 
September,  1886,  he  surrendered  this  certificate  to  the  defendant, 
in  the  form  and  manner  required  in  case  of  a  change  of  designa- 
tion of  beneficiary,  and  requested  that  a  new  certificate  be  issued 
designating  "  Delima  Tramblay  dependent "  as  his  beneficiary. 
The  defendant  duly  accepted  the  surrender  of  the  first  certificate 
and  issued  to  the  deceased  member  a  new  certificate  dated  the  1st 
of  September,  1886,  in  and  by  which  —  upon  condition  that  the 
material  statements  contained  in  his  application  and  in  the  medical 
examination  were  true  and  that  he  would  strictly  comply  with  the 
laws,  rules  and  regulations  of  the  legion  —  it  agreed,  upon  the  death 
of  the  member  in  good  standing,  to  pay  out  of  its  benefit  fund  to 
"  Delima  Tramblay  dependent "  the  sum  to  recover  which  this  action 
was  brought.    This  certificate  was  duly  accepted  by  him  in  writing. 

The  contention  of  the  defendant  is  that  the  plaintiff  was  not  a 
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"dependent"  within  the  intent  and  meaning  of  the  constitution, 
by-laws  and  beneficiary  certificate,  and  that,  therefore,  the  beneficiary 
certificate  is  null  and  void  on  the  ground  that  its  issue  was  ultra 
vires.  The  defendant  was  incorporated  on  the  12th  day  of  Septem- 
ber, 1881,  pursuant  to  the  provisions  of  "An  act  concerning 
charitable,  benevolent  and  beneficiary  associations,  societies  and 
corporations,"  passed  May  12,  1881.  (Laws  of  1881,  chap.  256.) 
Its  constitution  provides  that  the  particular  business  and  object  of 
the  corporation,  among  other  things,  shall  be  "  to  afford  moral  and 
material  aid  to  its  members  and  their  dependents  by  establishing  a 
fund  for  the  relief  of  sick  and  distressed  members,  and  a  Benefit 
fund,  from  which,  on  satisfactory  evidence  of  the  death  of  a  member, 
who  shall  have  complied  with  all  its  lawful  requirements,  a  sum  not 
exceeding  five  thousand  dollars  shall  be  paid  to  the  family  or  depend- 
ents of  such  member  as  he  shall  have  directed."  The  plaintiff  alleged 
not  only  the  issuance  of  the  beneficiary  certificate,  but  also  that  she 
was  in  fact  from  the  time  the  certificate  was  issued  to  the  time  of  Fon- 
taine's death,  "  a  dependent  of  the  said  Louis  P.  Fontaine,  to  wit,  his 
housekeeper."  The  answer  admits  the  surrender  of  the  first  certifi- 
cate and  the  issuance  of  the  certificate  upon  which  the  plaintiff  claims, 
but  it  is  therein  alleged  that  the  plaintiff  is  not  and  never  has  been  a 
member  of  the  decedent's  family,  nor  dependent  upon  him  within  the 
meaning  of  the  charter,  constitution  and  by-laws  of  the  defendant,  or 
so  related  to  him  as  to  entitle  her  to  be  named  as  his  beneficiary,  or  to 
entitle  her  to  receive  the  beneficiary  fund.  It  is  alleged  in  the  com- 
plaint and  admitted  that  no  other  change  of  beneficiary  was  made, 
and  that  Fontaine  continued  to  pay  his  regular  dues  and  assessments 
until  the  time  of  his  death,  and  was  then  a  member  in  good  standing. 
At  the  commencement  of  the  trial  the  plaintiff  moved  for  judg- 
ment upon  the  pleadings  upon  the  theory  that  the  defendant  was 
estopped  from  contending  that  the  plaintiff  was  not  a  "  dependent." 
This  motion  was  denied.  The  plaintiff  then  rested  her  case  upon 
the  admissions  contained  in  the  pleadings.  The  defendant  there- 
upon moved  for  a  dismissal  of  the  complaint  upon  the  ground  that 
the  plaintiff  had  failed  to  show  that  she  was  a  "  dependent"  of  the 
deceased  within  the  intent  and  meaning  of  the  defendant's  constitu- 
tion, by-laws  and  the  beneficiary  certificate.  The  court  denied  the 
motion.     The  defendant  thereupon,  under  plaintiff's  objection  and 
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exception  that  it  was  estopped  therefrom,  gave  evidence  tending  to 
show  that  the  plaintiff,  when  about  twelve  or  thirteen  years  of  age, 
became  a  member  of  decedent's  family,  which  then  consisted  of 
the  decedent,  his  wife,  son  and  daughter ;  that  she  remained  there 
about  two  or  three  years,  and  was  known  as  the  decedent's  daughter 
or  niece ;  that  she  then  left  for  the  purpose  of  bettering  her  condi- 
tion, or  was  required  to  leave  by  the  decedent's  wife,  who  accused 
her  of  improper  relations  with  the  decedent ;  that  shortly  thereafter 
decedent  and  his  wife  separated  on  account  of  the  plaintiff ;  that  a 
few  years  thereafter  the  plaintiff  was  living  with  the  deceased  mem 
ber  as  his  housekeeper  and  was  known  and  addressed  as  his  wife, 
and  was  so  living  with  him  at  the  time  of  the  issuance  of  both  bene- 
ficiary certificates.  At  the  close  of  the  case  the  court  reserved  its 
decision.  In  the  opinion  which  was  subsequently  filed  the  court 
states  that  this  evidence,  which  was  received  under  plaintiff's  objec- 
tion and  exception,  was  disregurded  and  excluded  from  considera- 
tion, and  judgment  was  directed  for  the  defendant  upon  the  theory 
that  the  designation  of  the  plaintiff  as  a  beneficiary  was  nugatory. 

We  think  the  defendant  was  estopped  from  claiming  that  the 
certificate  was  invalid  on  the  theory  that  it  had  not  authority  to  issue 
the  same  except  to  a  member  of  the  family  of  the  decedent  or  to 
someone  having  a  lawful  claim  upon  him  for  support.  It  is  neither 
averred  nor  claimed  that  the  defendant  was  induced  to  issue  the 
certificate'designating  the  plaintiff  as  the  beneficiary  by  any  deception 
or  fraudulent  misrepresentation ;  nor  is  its  cancellation  demanded 
or  sought. 

The  decedent  was  under  no  obligation  to  continue  his  member- 
ship or  the  payment  of  assessments.  The  presumption  is  that  dur- 
ing the  fifteen  years  which  elapsed  between  the  issuance  of  this 
certificate  and  the  death  of  the  member  he  remained  a  member 
and  paid  his  dues,  relying  upon  the  faith  of  this  certificate  that  the 
plaintiff  would  be  the  recipient  of  the  moneys  due  from  the  defend- 
ant upon  his  death.  It  cannot  be  assumed,  in  view  of  the  change 
of  designation  of  beneficiary,  that  he  would  have  continued  paying 
assessments,  either  for  his  previously  designated  beneficiary  or  as  a 
gift  to  the  defendant.  He  evidently  considered  that  the  plaintiff 
was  dependent  upon  him  for  support,  and  felt  obligated  to  support 
her,  and  it  cannot  be  said  that  he  did  not  act  in  good  faith  with  the 
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association  in  making  the  designation.  Whether  he  was  unduly 
intimate  with  her  or  not,  she  had  lived  in  his  household  and  devoted 
her  services  to  him  during  the  best  part  of  her  life  without  other 
compensation,  so  far  as  appears,  than  her  living  expenses.  In  the 
absence  of  fraudulent  misrepresentation  on  the  part  of  the  decedent, 
if  the  association  did  not  wish  to  acquiesce  in  his  opinion  that  the 
newly-designated  beneficiary  was  a  "  dependent "  within  the  mean- 
ing of  its  constitution  and  by-laws,  it  should  have  required  him  to 
state  the  facts  constituting  her  dependence,  or  it  should  have  inves- 
tigated the  facts  independently.  It  should  not  be  permitted  to 
acquiesce  in  this  designation  and  receive  his  assessments  and  dues 
for  this  long  period  of  time  and  then,  after  his  death,  refuse  to 
honor  the  certificate.  In  these  circumstances  the  defendant  is  fairly 
estopped  from  contesting  the  validity  of  the  certificate  as  an  ultra 
vires  contract  (  Vought  v.  Eastern  Bldg.  dk  Loan  Asm.,  172 
N.  Y.  508 ;  Booth  Brot/ters  v.  Bavrd,  83  App.  Div.  495.)  These 
views  render  it  unnecessary  to  determine  whether  the  plaintiff  was 
in  fact  within  the  class  intended  to  be  included  by  the  word  "  depend- 
ent "  as  used  in  the  constitution  and  by-laws  of  the  defendant. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,   P.   J.,   Patterson,  Inoraham  and   Hatch,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


Adeline  Wetyen,  Plaintiff,  v.  Peter  W.  Fiok  and  Anna  M.  0. 

Fick,  Defendants. 

The  Statute  of  Limitations  applicable  to  an  action  for  dower — absence  from  the  State 
of  the  parties  against  whom  it  is  brought  does  not  stop  the  running  of  the  statute. 

Section  1596  of  the  Code  of  Civil  Procedure,  which  provides  that  an  action  to 
recover  dower  must  be  commenced  by  the  widow  within  twenty  years  after 
the  death  of  her  husband,  unless,  at  the  time  of  the  death  of  her  husband,  she 
Is  a  minor,  insane  or  imprisoned,  or  unless  the  right  of  dower  has  been  recog- 
nized by  a  writing  under  seal,  or  has  been  adjudged  by  a  decree  of  the  court, 
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and  that  in  each  of  such  cases  the  time  of  such  disability  and  the  time  subse- 
quent to  the  husband's  death  and  previous  to  the  recognition  or  adjudication? 
of  the  claim  of  dower,  shall  be  .excluded  from  consideration,  affords  an  exclu- 
sive Statute  of  Limitations  in  actions  for  dower,  and  section  401  of  the  Code  of 
Civil  Procedure,  which  provides  that  where,  at  the  time  a  cause  of  action 
accrues  against  a  person  he  is  without  the  State,  the  action  may  be  commenced 
within  the  time  limited  after  he  returns  to  the  State,  and  that  if,  after  a  cause 
of  action  accrues  against  a  person,  he  departs  from  the  State  and  remains  con- 
tinuously absent  therefrom  for  one  year  or  more,  the  time  of  such  absence  is- 
not  a  part  of  the  time  limited  for  the  commencement  of  the  action,  does  not 
apply  to  actions  for  dower. 
Tan  Brunt,  P.  J.,  dissented  upon  another  ground. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Damd  D.  Ackerman,  for  the  plaintiff. 

Henry  HiU  Pierce,  for  the  defendant  Peter  "W.  Fick. 

Herbert  M.  Johnston,  for  the  defendant  Anna  M.  C.  Fick. 

Laughlh?,  J. : 

The  controversy  between  the  parties  is  not  clearly  stated,  but  it  is 
evident  that  the  plaintiff  claims  dower  in  the  premises  described 
which  are  situated  in  the  county  of  New  York,  and  that  her  right 
to  dower  and  the  method  of  admeasuring  the  same  are  disputed  by 
the  defendants.  The  principal  question  is  whether  or  not  the 
Statute  of  Limitations  has  run  against  her  cause  of  action  for  dower. 
Her  husband  died  on  the  29th  day  of  March,  1863,  seized  in  fee 
simple  of  the  premises.  She  made  no  demand  or  claim  for  dower 
until  the  24th  day  of  March,  1 903.  Her  deceased  husband  resided 
in  New  Jersey  at  the  time  of  his  death  and  left  a  last  will  and  tes- 
tament which  was  duly  admitted  to  probate  in  the  Orphans  Court 
in  Bergen  county,  N.  J.,  on  the  10th  day  of  April,  1863,  and 
a  certified  copy  thereof  was  duly  recorded  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  29th  day  of  September,  1879* 
The  testator  left  four  children.  He  bequeathed  to  the  plaintiff  an 
annuity  of  $1,200  per  annum  for  the  support  and  maintenance  of 
herself  and  children  until  his  youngest  child  should  arrive  at  the 
age  of  twenty-one  years.  After  providing  for  the  payment  of  his 
debts,,  funeral  expenses  and  the  annuity  and  certain  other  annuities, 
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lie  gave  the  rest,  residue  and  remainder  of  his  estate,  both  real  and 
personal,  to  his  children,  share  and  share  alike,  upon  the  youngest 
attaining  the  age  of  twenty-one  years,  with  a  provision  that  upon 
the  death  of  any  child  without  issue  before  attaining  the  age  of 
twenty-one  years  his  or  her  share  should  go  to  the  surviving  children. 
Two  of  the  children  died  without  issue  before  attaining  their 
majority.  One  of  the  two  surviving  children  subsequently  conveyed 
his  interest  to  hie  sister  who  died  intestate  on  the  19th  day  of  July, 
1880,  leaving  her  surviving  her  husband  and  her  daughter,  her  only 
heir  at  law,  and  they  are  the  sole  defendants.  If  the  plaintiff  is  not 
entitled  to  dower  it  appears  that  the  defendant  Peter  W.  Fick  is  a 
tenant  by  the  curtesy  of  the  entire  premises  and  that  the  other 
defendant  owns  the  remainder.  It  thus  appears  that  forty  years, 
less  five  days,  elapsed  between  the  death  of  the  plaintiffs  husband 
and  the  time  she  first  asserted  a  claim  to  dower  in  the  premises. 

The  defendants  contend  that  section  1596  of  the  Code  of  Civil 
Procedure  furnishes  an  exclusive  rule  of  limitations  governing  the 
commencement  of  actions  for  dower,  and  that  inasmuch  as  the 
plaintiff  was  not  within  any  of  the  exceptions  or  disabilities  therein 
specified  which  extend  the  time,  the  action  cannot  be  maintained 
for  the  reason  that  it  was  not  commenced  within  twenty  years  after 
the  death  of  the  plaintiff's  husband.  It  is  not  shown  or  claimed 
that  the  plaintiff  was  at  any  time  within  any  of  the  disabilities  or 
exceptions  specified  in  that  section.  If  that  section  was  intended  as 
an  exclusive  rule  of  limitations  applicable  to  actions  for  dower  then 
the  contention  of  the  defendants  must  be  sustained.  The  plaintiff, 
however,  claims  that  section  401  of  the  Code  of  Civil  Procedure  is 
applicable  to  actions  for  dower.  That  section  is  contained  in  chap- 
ter 4  of  the  Code  of  Civil  Procedure  entitled  "  Limitation  of  the 
Time  of  Enforcing  a  Civil  Remedy,"  and  it  provides,  among  other 
things,  that  where  at  the  time  a  cause  of  action  accrues  against  a 
person  he  is  without  the  State  the  action  may  be  commenced  within 
the  time  limited  therefor  after  his  return  into  the  State ;  and  if, 
after  a  cause  of  action  accrues  against  a  person  he  departs  from  the 
State  and  remains  continuously  absent  therefrom  for  one  year  or 
more,  the  time  of  such  absence  is  not  a  part  of  the  time  limited  for 
the  commencement  of  the  action.  On  the  day  of  the  death  of  the 
testator  the  parties  and  the  deceased  children  were  and  resided  in 
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the  State  of  New  Jersey,  and  they  thereafter  resided  and  remained 
there  with  the  exception  that  the  plaintiff  and  her  fonr  children 
resided  in  the  State  of  New  York  for  a  period  of  about  eight  years 
immediately  after  the  death  of  her  husband  and  the  defendants 
resided  in  the  State  of  New  York  for  a  period  of  about  one  year 
after  the  19th  day  of  July,  1880.  The  defendants  since  1880  have 
claimed  and  collected  the  rents  and  profits,  and  are  now  in  posses, 
sion  of  the  premises  claiming  title  thereto,  and  the  taxes  and  water 
rates  have  been  paid  by  them  and  their  predecessors  in  title.  It 
does  not  otherwise  appear  whether  the  premises  have  been  actually 
occupied  or  by  whom.  On  submissions  we  are  not  at  liberty  to  infer 
facts,  and,  consequently,  it  may  not  be  assumed  that  there  was  an 
actual  occupant  of  the  premises  against  whom  the  action  might 
have  been  maintained  within  twenty  years  after  the  testator's  death 
under  section  1597  of  the  Code  of  Civil  Procedure  without  making 
the  defendants  parties.  The  case  must,  therefore,  be  considered 
upon  the  theory  that  the  defendants  or  their  predecessors  in  title 
were  necessary  parties  under  the  section  of  the  Code  last  cited.  It 
thus  appears  that  if  the  provisions  of  section  401  are  applicable  the 
Statute  of  Limitations  has  not  run  against  the  plaintiff's  right  of 
action  for  dower.  Numerous  actions  and  classes  of  actions  embrac- 
ing the  great  majority  of  civil  actions  —  but  not  actions  for  dower 
—  are  enumerated  in  said  chapter  4  of  the  Code  of  Civil  Procedure 
and  the  limitation  of  the  time  for  commencing  the  same  is  therein 
prescribed.  Section  401  although  contained  in  that  chapter  is  not, 
strictly  speaking,  a  statute  of  limitations.  It  merely  excepts  from 
the  operation  of  the  statutes,  to  which  it  is  intended  to  apply,  for  the 
period  specified  causes  of  action  against  persons  who  are  without 
the  State  when  the  cause  of  action  accrues  or  who  thereafter  depart 
from  the  State  and  remain  continuously  absent  for  at  least  a  year,  or 
who  reside  within  the  State  under  a  false  name  without  the  knowl- 
edge of  the  person  entitled  to  maintain  the  action. 

Section  414  of  the  Code  of  Civil  Procedure,  being  the  second  last 
section  of  chapter  4,  provides  that  the  provisions  of  that  chapter 
"  apply,  and  constitute  the  only  rules  of  limitation  applicable,  to  a 
civil  action  or  special  proceeding,"  except  in  a  case  "  where  a  dif- 
ferent limitation  is  specially  prescribed  by  law  or  a  shorter  limitation 
is  prescribed  by  the  written  contract  of  the  parties;"  and  except 
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also  in  certain  other  cases  which  concededly  have  no  application  to  the 
question  before  us.  Section  1822  of  the  Code  of  Civil  Procedure 
provides  that  where  an  executor  or  administrator  disputes  or  rejects 
a  claim,  unless  the  written  consent  of  the  parties  for  the  determina- 
tion of  the  claim  by  the  surrogate  shall  be  filed  with  the  surrogate,  the 
claimant  must  commence  an  action  for  the  recovery  thereof  within  six 
months  after  the  dispute  or  rejection,  or,  if  no  part  is  then  due,  within 
six  months  after  a  part  thereof  becomes  due.  This  section  contains 
no  exception  on  account  of  disability  or  absence  from  the  State  or 
otherwise  to  the  running  of  the  six  months'  Statute  of  Limitations.  It 
has  been  held  that  the  cases  therein  enumerated  fall  within  the  excep- 
tion quoted  from  section  414  and  that,  therefore,  section  1822  is  the 
Statute  of  Limitations  which  governs,  but  that  section  401  is  also 
applicable  to  such  actions  and  that,  consequently,  the  statute  does 
not  run  during  the  period  excepted  by  section  401.  (Hayden  v. 
Pierce,  71  Hun,  593;  affd.,  144  K  Y.  512.)  In  Titus  v.  Poole 
(145  N.  Y.  414),  where  an  action  for  fraud  had  been  brought 
against  executors  upon  a  rejected  claim  within  six  months  as  pre 
scribed  in  section  1822  and  the  plaintiff  was  nonsuited,  it  was  held 
that  section  405,  which  is  contained  in  said  chapter  4,  was  applicable 
and  that  a  new  action  upon  the  claim  upon  the  theory  of  a  warranty 
might  be  commenced  within  one  year  after  the  determination  of  the 
first  action.  In  Simonson  v.  Nafis  (36  App.  Div.  473)  the  court, 
speaking  of  section  401  of  the  Code  of  Civil  Procedure,  say,  "  The 
section  is  comprehensive  in  its  terms  and  includes  all  limitations  of 
time  prescribed  in  the  Code,"  but  the  point  decided  in  that  case  was 
that  this  section  applied  to  an  action  to  foreclose  a  mortgage,  the 
limitation  for  commencing  which  is  prescribed  in  section  381,  being 
in  the  same  chapter  of  the  Code.  In  Fowler  v.  Wood  (78  Hun,  304  ; 
affd.  on  opinion  below,  150  N.  Y.  584),  which  was  also  an  action  to 
foreclose  a  mortgage  —  the  limitation  for  bringing  which  was  pre- 
scribed in  said  chapter  4  —  the  point  decided  was  that  the  suspen- 
sion of  the  running  of  the  Statute  of  Limitations  on  a  cause  of  action 
against  a  person  who  is  absent  from  the  State  did  not  sustain  the 
running  of  the  statute  against  another  liable  on  the  same  cause  of 
action  who  remains  within  the  State.  In  Hamilton  v.  Royal  In&ur- 
ance  Company  (156  N".  Y.  327)  the  only  point  decided  was  that 
section   399  of    the  Code  of    Civil    Procedure,   which    provides 
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that  an  attempt  to  commence  an  action  in  a  court  of  record 
by  delivering  the  summons  to  a  sheriff  with  directions  to  serve 
it  applies  in  determining  whether  an  action  on  an  insurance  policy 
has  been  commenced  within  the  stipulated  time.  The  time  for 
bringing  that  action  was  fixed  by  the  written  contract  of  the 
parties  and,  therefore,  the  limitation  of  time  was  within  the 
exception  prescribed  in  said  section  414.  The  court,  therefore, 
merely  held  that  in  determining  whether  the  action  was  commenced 
within  the  stipulated  time,  section  399,  which  prescribes  what  shall 
be  deemed  the  commencement  of  an  action  for  the  purpose  of  the 
running  of  the  Statute  of  Limitations,  was  applicable.  These  are 
the  cases  upon  which  the  plaintiff  relies  and  we  are  of  the  opinion 
that  none  of  them  is  controlling  upon  the  question  at  bar.  Section 
1596  is  contained  in  article  3  of  title  1  of  chapter  14  of  the  Code, 
which  chapter  is  entitled  "  Special  Provisions  Regulating  Actions 
Relating  to  Property,"  and  said  article  3  relates  exclusively  to 
actions  for  dower.  The  language  of  the  section  is  significant  as 
indicating  that  it  was  intended  as  an  exclusive  Statute  of  Limitations 
in  actions  for  dower.  It  is  first  prescribed  that  such  an  action  must 
be  commenced  by  the  widow  within  twenty  years  after  the  death  of 
her  husband,  and  then  it  provides  that  if  she  is  "  at  the  time  of  his 
death  either  (1)  Within  the  age  of  twenty-one  yeare,  or  (2)  Insane,  or 
(3)  Imprisoned  on  a  criminal  charge  or  in  execution  upon  conviction 
of  a  criminal  offense,  for  a  term  less  than  for  life ; "  that  the  time  of 
such  disability  shall  be  excluded  from  the  time  limited  for  com- 
mencing the  action.  It  further  provides  that  if  at  any  time  before 
the  claim  of  dower  has  become  barred  "  by  the  above  lapse  of  twenty 
years,  the  owner  or  owners  of  the  lands  subject  to  such  dower  being 
in  possession  shall  have  recognized  such  claim  of  dower  by  any  state- 
ment contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if 
by  any  judgment  or  decree  of  a  court  of  record  within  the  same 
time  and  concerning  the  land  in  question,  wherein  such  owner  or 
owners  were  parties,  such  right  of  dower  shall  have  been  distinctly 
recognized  as  a  subsisting  claim  against  said  lands,  the  time  after 
the  death  of  her  husband  and  previous  to  such  acknowledgment  in 
writing  or  such  recognition  by  judgment  or  decree,  is  not  a  part  of 
the  time  limited  by  this  section."    The  first  part  of  the  section 
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specifying  the  limitation  and  the  exception  relating  to  age,  insanity 
and  imprisonment  on  a  criminal  charge  or  conviction  was  taken  from 
the  Revised  Statutes  and  the  latter  part  of  the  section  was  added  by 
chapter  277  of  the  Laws  of  1882  (Note  to  Throop's  Annotated 
Code  Civ.  Proc.  [1892  ed.],  §  1596).  The  time  within  which  an 
action  for  dower  might  be  instituted  was  not  limited  either  at  com- 
mon law  or  by  the  Revised  Laws.  (Sayre  v.  Wisner,  8  Wend.  661 ; 
Ward  v.  Kilts,  12  id.  137;  1  R.  L.  60,  §  1 ;  R.  L.  1813,  chap.  168, 
§  1.)  The  first  limitation  was  prescribed  by  the  Revised  Statutes 
(1  R.  S.  742,  §  18 ;  R.  S.  part  2,  chap.  1,  tit.  3,  §  18),  and  this  was 
a  limitation  of  twenty  years  as  at  present.  The  commissioners 
appointed  to  revise  the  statutory  law  in  recommending  this  limita- 
tion said  "  if  it  be  an  object  in  any  case  to  quiet  titles,  to  protect 
honest  purchasers  and  to  excite  to  a  vigilance  equally  beneficial 
to  the  claimant  and  to  others,  it  is  conceived  that  this  case  requires 
the  necessary  provisions  to  attain  it,  as  much,  if  not  more,  than 
any  other."  (3  New  York  Revisers'  Reports,  75.)  There  is  no 
difficulty  or  hardship  in  the  construction  which  requires  that  an  action 
for  dower  shall  be  commenced  within  twenty  years  after  the  death  of 
the  husband,  regardless  of  whether  the  necessary  defendants  are 
residents  or  non-residents  of  the  State.  The  location  of  the  land 
within  the  State  gives  the  court  jurisdiction,  and  if  the  necessary 
defendants  are  non-residents  they  may  be  served  by  publication. 
The  action  does  not  require  the  award  of  a  personal  judgment.  It 
operates  upon  the  land  and  against  those  interested  therein.  If,  as 
contended  by  the  learned  counsel  for  the  plaintiff,  section  401  of  the 
Code  of  Civil  Procedure  is  applicable  to  such  actions,  then  the  Stat- 
ute of  Limitations  would  be  of  little  value  in  its  practical  application. 
The  marketability  of  a  title  where  there  was  ever  an  outstanding  right 
of  dower  which  had  not  been  satisfied  or  released  of  record  would  be 
seriously  affected.  Whether  there  existed  a  valid  enforcible  claim 
for  dower  would  necessarily  depend  upon  facts  dehors  the  record 
and  resting  in  parol  which  it  would  be  difficult  to  ascertain  with 
any  degree  of  certainty.  It  would  involve  an  inquiry  as  to  who 
the  parties  were  against  whom  the  action  might  have  been  main- 
tained and  whether  they  resided  within  the  State  during  a  period  of 
twenty  years.  It  would  be  difficult  to  make  such  a  title  market- 
App.  Div.— Vol.  XC.        4 
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able  by  affidavits  ;  and  it  would  result  in  a  hardship  to  the  owner 
by  putting  him  to  the  trouble  and  expense  of  obtaining  affidavits 
which  might  bo  attended  with  great  difficulty,  or  of  procuring 
releases  of  claims  for  dower  which  had  already  become  outlawed. 

The  Code  is  susceptible  of  the  construction  that  section  1596  is 
an  exclusive  Statute  of  Limitations  in  actions  for  dower  and  pre- 
scribes the  only  disabilities  and  exceptions  to  the  running  of  the 
statute,  and  the  rights  of  the  owners  of  land  require  this 
construction. 

It  follows  from  these  views  that  the  Statute  of  Limitations  has 
run  against  the  plaintiff's  right  of  action  for  dower  and  that  the 
defendants  are  entitled  to  judgment  accordingly,  without  costs. 

O'Brien  and  McLaughlin,  JJ.,  concurred ;  Patterson,  J.,  con- 
curred in  result ;  Van  Brunt,  P.  J.,  dissented  upon  the  ground 
that  the  submission  is  not  in  such  a  form  that  the  court  could  act. 

Judgment  directed  for  defendants,  without  costs. 


Salomon  Landau,  as  Administrator,  etc.,  of  George  Landau, 
Deceased,  ^Respondent,  v.  The  City  of  New  York,  Appellant. 

Failure  to  enact  or  enforce  ordinances  —  repeal  thereof — liability  of  a  city  in 
raped  thereto  and  for  the  act*  or  omissions  of  the  police  —  effect  of  the  suspension 
of  an  ordinance  relating  to  the  use  of  fireworks  in  New  York  city — killing  of  one 
in  the  street  by  a  premature  explosion  — proof  that  no  accident  had  previously 
happened — evidence  as  to  the  display  being  a  nuisance. 

A  city  is  not  liable  for  a  failure  to  enact  and  enforce  ordinances,  nor  for  tbe 
repeal  of  any  ordinance. 

The  suspension  of  an  ordinance  does  not  constitute  a  license  to  do  the  acts  pro- 
hibited  by  the  ordinance,  but  merely  prevents  a  prosecution  for  the  penalty 
imposed  by  the  ordinance  during  the  period  of  such  suspension. 

The  passage  by  the  board  of  aldermen  of  the  city  of  New  York  and  the  approval 
by  the  mayor  of  that  city  of  the  following  resolution:  "Besolved,  that  the 
ordinances  relating  to  the  discharge  of  fireworks  in  the  city  of  New  York  be 
and  the  same  are  hereby  suspended  so  far  as  they  may  apply  to  meetings  and 
parades  of  political  parties  or  associations  during  the  campaign  of  1902;  such 
suspension,  however,  to  continue  only  until  November  10, 1902,  and  to  be  subject 
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to  such  restrictions  and  safeguards  as  the  Police  Department  may  determine  as 
necessary/'  does  not  render  the  city  liable  for  the  damages  resulting  from  the 
death  of  a  person,  who,  while  on  a  public  street  in  said  city  on  November  4, 
1902,  was  killed  by  the  premature  explosion  of  fireworks  which  were  being 
set  off  in  the  street  by  a  political  organization,  where  it  appears  that,  although 
the  resolution  was  transmitted  by  the  city  clerk  without  action  on  the  part  of 
the  board  of  aldermen  to  the  police  department  of  the  city,  no  one  connected 
with  the  police  department  was  applied  to  or  gave  any  permission  for  the  dis- 
play of  fireworks  or  did  anything  concerning  the  matter  except  to  endeavor  to 
regulate  the  crowd. 

The  resolution  cannot  be  construed  as  conferring  authority  on  the  police  depart- 
ment to  license  the  display  of  fireworks  during  political  celebrations,  for  the 
reason  that  it  would  not  be  competent  for  the  board  of  aldermen  thus  to 
delegate  legislative  power,  and  for  the  additional  reason  that  this  was  not 
the  intention  of  the  resolution  and  was  not  so  understood  by  the  police 
department. 

The  city  is  not  liable  for  the  acts  or  omissions  of  the  members  of  the  police 
force. 

In  any  event,  it  is  improper  for  the  court  to  refuse  to  allow  the  city  to  show  that 
similar  exhibitions  with  the  same  kind  of  fireworks  had  been  given  a  great 
number  of  times  without  accident,  and  to  refuse  to  submit  to  the  jury  the 
question  whether  the  display  of  fireworks  constituted  a  nuisance. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  28th  day  of 
May,  1903,  upon  the  verdict  of  a  jury  for  $1,612.26,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  9th  day  of  June,  1903, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

This  is  a  statutory  action  to  recover  for  the  death  of  George 
Landau  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant. On  the  evening  of  November  4, 1902,  which  was  election 
day,  the  National  Association  of  Democratic  Clubs,  which  had  its 
headquarters  at  the  Hoffman  House,  had  a  parade  and  was  celebrat- 
ing the  supposed  result  of  the  election  by  a  display  of  fireworks  on 
the  park  side  of  Madison  avenue  between  Twenty-fourth  and  Twenty- 
fifth  streets.  The  decedent  was  in  the  neighborhood  of  Twenty- 
fourth  street  and  Madison  avenue  and  met  his  death  by  an  explosion 
of  fireworks  which  occurred  about  ten  o'clock.  On  the  21st  day  of 
October,  1902,  sections  718  and  719  of  the  revised  ordinances  of 
the  city  of  New  York,  theretofore  duly  adopted  by  the  municipal 
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legislative  body  pursuant  to  authority  granted  by  the  Legislature, 
were  then  in  force  and  provided  as  follows : 

"  §  718.  No  person  shall  fire,  discharge  or  set  off  in  the  city  of 
New  York  any  rocket,  cracker,  torpedo,  squib,  balloon  or  other  fire- 
works or  thing  containing  any  substance  in  a  state  of  combustion 
under  the  penalty  of  five  dollars  for  each  offense.  The  provisions  of 
this  section  shall  not  apply  to  the  grounds  at  the  southeast  corner 
of  One  Hundred  and  Twenty-seventh  street  and  Fifth  avenue. 

"  §  719.  No  person  shall  sell,  or  expose  for  sale,  nor  fire,  dis- 
charge or  set  off  in  the  city  of  New  York  any  fireworks  called  or 
known  by  the  name  of  '  snakes '  or  '  chasers,'  or  any  fireworks  called 
or  known  by  the  name  of  i  double  headers,'  nor  any  fireworks  under 
any  other  name  composed  of  the  same  material  and  of  the  same 
character  as  those  fireworks  specified  in  this  section,  under  the  pen- 
alty of  fifty  dollars  for  each  offense,  to  be  sued  for  and  recovered  of 
the  person  selling  or  exposing  the  same  for  sale,  firing  off  or  dis- 
charging the  same.  And  in  case  such  person  shall  be  an  apprentice, 
such  penalty  shall  be  sued  for  and  recovered  of  and  from  the  master 
of  such  apprentice.  In  case  such  person  shall  be  a  minor  and  not 
an  apprentice,  the  same  shall  be  sued  for  and  recovered  of  and  from 
the  father,  or  in  case  of  the  death  of  the  father,  then  of  and  from 
the  mother  or  guardian  of  such  minor." 

On  the  last-named  day  the  board  of  aldermen  adopted  a  resolution 
as  follows : 

"  Resolved,  That  the  ordinances  relating  to  the  discharge  of  fire- 
works in  the  City  of  New  York  be  and  the  same  are  hereby  sus- 
pended so  far  as  they  may  apply  to  meetings  and  parades  of  political 
parties  or  associations  during  the  campaign  of  1902 ;  such  suspen- 
sion, however,  to  continue  only  until  November  10,  1902,  and  to  be 
subject  to  such  restrictions  and  safeguards  as  the  Police  Department 
may  determine  as  necessary." 

This  resolution  was  approved  by  the  mayor  on  the  27th  day  of 
October,  1902.  Thereafter  and  prior  to  the  day  in  question  the  city 
clerk,  without  further  action  of  the  board  of  aldermen,  transmitted 
a  copy  of  this  resolution  to  the  commissioner  of  police,  who  in  turn 
transmitted  a  copy  to  all  borough  inspectors  of  police,  precincts  and 
squads,  with  a  letter  saying  that  it  was  transmitted  for  their  infor- 
mation and  guidance.     It  appears  that  Inspector  Brooks  on  the 
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night  in  question  bad  charge  of  the  police  in  the  territory  bounded 
by  Twenty-eighth  street,  Fourth  avenue,  Twenty-second  street  and 
Fifth  avenue,  consisting  of  about  700  men.  On  the  previous  day 
the  inspector  saw  an  announcement  in  one  of  the  daily  papers  of  the 
intended  parade  and  display  of  fireworks  which  was  to  the  effect 
that  the  fireworks  were  to  be  set  off  from  the  top  of  the  Flatiron 
building.  On  election  day  he  sent  a  sergeant  to  obtain  more  definite 
information  about  the  parade  and  fireworks  and  thus  ascertained 
that  the  fireworks  were  to  be  both  on  Madison  avenue  and  in  front 
of  the  Worth  monument.  It  was  reported  to  the  inspector  about 
three  o'clock  in  the  afternoon  that  preparations  were  being  made  in 
Madison  avenue  between  Twenty-fourth  and  Twenty-fifth  streets  for 
sending  off  the  fireworks.  The  inspector  had  500  policemen  on 
duty  that  night  in  and  about  Madison  square,  and  he  detailed  2 
sergeants,  2  roundsmen  and  85  of  this  number  to  cover  Madison 
avenue  between  Twenty-third  and  Twenty-sixth  streets  with  a  view 
to  having  them  regulate  and  protect  the  crowd  in  the  vicinity  of  the 
fireworks.  The  fireworks  display  commenced  about  nine-twenty 
f.  m.,  and  at  that  time  it  is  estimated  there  were  about  75,000  people 
in  and  about  Madison  square  watching  the  announcement  of  elec- 
tion returns  and  the  display  of  fireworks.  The  fireworks  consisted 
of  sky  rockets,  flower  pots  and  bombs.  The  bombs  were  fired  from 
mortars  by  lighting  a  fuse.  Neither  the  size  of  the  mortars  nor  the 
nature  nor  character  of  the  bombs  is  disclosed  other  than  that  they 
were  of  the  kind  commonly  used  for  such  purposes.  There  were 
several  rows  of  mortars  made  of  steel  tubing.  The  mortars  were  in 
the  carriageway  of  the  avenue  in  rows  extending  north  and  south. 
The  longest  row  appears  to  have  been  about  twenty-five  or  thirty 
feet,  and  there  were  five  or  six  shorter  rows,  covering  altogether 
eight  or  ten  feet  in  width  of  the  carriageway,  commencing  at  a  dis- 
tance variously  given  as  ten  to  eighteen  feet  from  the  westerly  curb. 
It  appears  that  there  was  difference  in  the  size  of  the  mortars  and 
that  the  larger  ones  rested  on  the  pavement  and  the  smaller  ones  in 
barrels  of  sand.  It  appears  that  some  considerable  time  before  the 
accident  bombs  had  been  fired  from  the  southerly  end  of  the  long 
row  without  accident,  but  when  they  reached  the  northerly  end 
there  was  a  premature  explosion  of  some  of  the  fireworks,  followed 
by  a  general  explosion,  with  great  violence,  killing  and  injuring  a 
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great  many  people.  The  cause  of  the  explosion  does  not  definitely 
appear.  At  this  time  crowds  lined  both  sidewalks  and  curbs  around 
the  fireworks.  It  appears  that  the  fireworks  were  obtained  from 
Paine,  who  has  attained  a  wide  reputation  with  respect  to  display  of 
fireworks.  No  one  connected  with  the  police  department  was 
applied  to  for  or  gave  any  permission  for  the  display  or  gave  any 
directions  or  did  anything  concerning  the  same,  except  in  endeavor- 
ing to  regulate  the  crowd  and  keep  the  people  back  a  reasonable 
distance. 

Theodore  Connoly,  for  the  appellant. 

Charles  StecJder,  for  the  respondent. 

Laughlin,  J. : 

We  are  of  opinion  that  the  city  is  not  liable  for  this  unfortunate 
accident.  If  it  had  happened  before  the  municipal  legislative  body 
had  enacted  any  ordinance  prohibiting  the  discharge  of  fireworks, 
even  though  authority  to  enact  such  ordinances  had  been  granted 
by  the  Legislature,  or  through  its  failure  to  enforce  them  if  enacted, 
it  is  clear  that  there  would  be  no  liability.  The  rule  is  well  settled 
that  a  municipality  is  not  liable  for  its  failure  to  enact  or  enforce 
ordinances.  (Leonard  v.  City  of  JSbrneUeviUe,  41  App.  Div.  106  ; 
Grijfm  v.  Mayor,  9  N.  Y.  456 ;  Zorillard  v.  Town  of  Monroe,  11 
id.  392 ;  Coonley  v.  City  of  Albany,  132  id.  145 ;  Stillwett  v.  Mayor, 
49  N.  Y.  Super.  Ct.  360 ;  affd.,  96  N.  Y.  649 ;  Zevy  v.  Mayor,  1 
Sandf.  465.)  It  follows  logically  that  no  liability  can  be  predicated 
on  account  of  the  repeal  of  an  ordinance.  An  ordinance  may  be 
repealed  one  day  and  enacted  the  following  day,  or  a  week,  or  a 
month,  or  a  longer  period  later.  The  suspension  of  an  ordinance  is 
not  a  license  to  do  the  acts  previously  prohibited,  but  merely  pre- 
cludes a  prosecution  for  the  penalty  during  the  period  of  such  sus- 
pension the  same  in  effect  as  if  the  ordinance  were  repealed.  As  well 
might  it  be  said'  that  the  failure  to  enact  an  ordinance  is  a  license  to 
the  public  to  do  all  things  that  might  be  prohibited  by  ordinance.  The 
.  board  of  aldermen  in  enacting  the  ordinance  originally  might  have 
excepted  the  fourth  of  July  from  its  operation  and  might  have 
excepted  the  display  of  fireworks  during  political  parades  or  cele- 
brations.   Had  it  been  so  provided  in  the  ordinance  it  could  not 
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have  been  successfully  maintained  that  this  constituted  a  license 
from  the  municipality  to  all  inhabitants  to  set  off  fireworks  on  the 
fourth  of  July  and  during  political  parades  and  celebrations,  mak- 
ing the  city  responsible  for  any  damages  resulting  therefrom.  The 
situation  would  be  in  that  event  that  the  ordinance  imposing  the  pen- 
alty and  prohibiting  the  acts  on  other  occasions  did  not  apply  on  such 
occasions,  and  the  liability  as  to  such  occasions  would  be  the  same  as 
if  the  legislative  power  to  enact  ordinances  had  not  been  exercised  at 
all.  These  views  are  sustained  by  numerous  authorities.  (Howard 
v.  City  of  Brooklyn,  30  App.  Div.  217 ;  Boyland  v.  City  of  New 
York,  1  Sandf.  27;  Ball  v.  Town  of  Woodbine,  61  Iowa,  83; 
Lincoln  v.  Boston,  148  Mass.  578;  Robvnson  v.  GreeiwiUe,  42 
Ohio  St.  625 ;  Borough  of  Norristown  v.  Fitzpatrick,  94  Penn. 
St.  121 ;  McDade  v.  Chester  City,  117  id.  414;  O'Bourke  v.  City 
of  Sioux  Falls,  4  S.  D.  47 ;  Mayor  &  Council  of  Wilmington  v. 
Vomdegrift,  1  Marv.  [Del.]  5 ;  Wheeler  v.  City  of  Plymouth,  116 
Ind.  158 ;  KeUey  v.  City  of  Milwaukee,  18  Wis.  83 ;  Bill  v.  Board 
of  Aldermen  of  Charlotte,  72  N.  C.  55.) 

Nor  can  it  be  successfully  maintained  that  the  board  of  aldermen 
authorized  the  police  to  license  the  display  of  fireworks  during  polit- 
ical celebrations.  It  would  not  be  competent  for  the  board  of  alder- 
men to  thus  delegate  legislative  power ;  nor  was  this  the  intention 
of  the  resolution  suspending  the  ordinance  in  the  particulars  spec- 
ified. The  reference  to  the  police  department  was  made  so  that  the 
members  of  the  police  force  would  understand  that  the  board  of 
aldermen  did  not  intend  by  the  action  taken  to  interfere  with  the 
exercise  of  such  authority  as  was  invested  in  the  police  department, 
or  possessed  by  the  peace  officers,  to  preserve  law  and  order  and  pre- 
vent the  destruction  of  life  and  property.  The  police  officers  were 
left  in  precisely  the  same  condition  concerning  the  display  of  fire- 
works on  the  night  in  question  as  if  no  ordinance  had  ever  been 
enacted  on  the  subject.  Under  their  general  police  powers  they 
were  authorized  to  prevent  the  doing  of  an  act  in  a  public  street 
dangerous  to  life  or  property ;  and  to  prevent  this  display  of  fire- 
works if  in  their  opinion  the  same  would  constitute  a  nuisance  or 
was  likely  to  injure  life  or  property.  It  does  not  appear  that  the 
police  misunderstood  the  action  of  the  board  of  aldermen  in  this 
regard  —  but  of  course  that  could  not  affect  the  liability  of  the  city 
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—  for  they  did  not  assume  to  license  or  permit  this  display  of  fire- 
works. Of  course  the  city  is  not  liable  for  the  acts  or  omissions  of 
the  members  of  the  police  force. 

A  fair  test  for  determining  whether  there  was  a  license  from  the  city 
is  to  inquire  whether  if  the  members  of  the  police  force  had  attempted 
to  prevent  a  discharge  of  the  fireworks  which  was  dangerous  to 
human  life,  those  in  charge  could  have  presented  any  license  or 
authority  from  the  city  for  the  acts  which  they  were  about  to  perform. 
In  the  case  at  bar,  manifestly,  they  could  not.  The  case  is  entirely 
unlike  that  of  Sp'eir  v.  City  of  Brooklyn  (139  N.  Y.  6),  where  the 
city  was  held  liable  for  damages  caused  by  a  fire  started  by  fireworks, 
discharged  under  a  special  license  from  tho  mayor,  granted  pursuant 
to  the  terms  of  an  ordinance  which  prohibited  the  discharge  of  fire- 
works without  such  a  license.  In  that  case  the  legislative  body, 
after  determining  that  the  discharge  of  fireworks  was  dangerous 
and  prohibiting  it  under  a  penalty,  assumed  to  license  such  danger- 
ous acts  on  special  application.  Here  there  was  no  license  to  any 
of  the  residents  or  sojourners  in  this  city.  The  city  did  not  assume 
to  permit  the  discharge  of  fireworks.  It  merely  withdrew  the 
penalty  in  certain  instances  for  a  specified  period,  leaving  every 
individual  or  organization  to  the  responsibility  for  his  own  acts  in 
discharging  any  kind  of  fireworks.  It  did  not  assume  to  determine 
that  a  particular  place  was  safe  for  the  discharge  of  a  particular 
kind  of  fireworks.  It  did  not  approve  as  safe  the  discharge  of  any 
kind  of  fireworks.  It  doubtless  was  not  anticipated  that  individuals 
or  political  organizations  would  be  so  reckless  as  to  discharge  fire- 
works of  a  character  endangering  life  in  public  places.  It  is  a 
matter  of  common  knowledge  that  there  are  many  kinds  of  fire- 
works that  may  be  discharged  without  danger  to  life,  and  such  is 
the  character  of  those  generally  used  on  these  occasions.  The  prin- 
cipal danger  to  be  apprehended  from  the  discharge  of  fireworks,  and 
that  was  intended  to  be  guarded  against  by  the  ordinance,  was  the 
destruction  of  property  by  fire.  It  was  doubtless  expected  that 
with  greater  vigilance  on  the  part  of  the  police  force  on  these 
special  occasions  the  danger  to  property  might  be  minimized  and 
the  members  of  a  political  party  or  organization  be  permitted  to- 
show  their  enthusiasm  in  an  innocent  way  by  the  discharge  of  ordi- 
nary harmless  fireworks. 
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It  being  evident  that  all  of  the  material  facts  upon  which  a  lia- 
bility conld  be  predicated  are  before  us,  we  have  deemed  it  proper 
to  express  onr  views  npon  the  merits  of  the  case.  But  the  judg- 
ment would  have  to  be  reversed  in  any  event  on  account  of  an 
exception  to  the  exclusion  of  evidence  that  similar  exhibitions  with 
the  same  kind  of  bombs  had  for  a  great  many  years  been  given 
several  nights  a  week  at  Manhattan  Beach  without  accident,  and 
also  to  the  court's  refusal  to  submit  the  question  to  the  jury  as  to 
whether  this  display  of  fireworks  constituted  a  nuisance.  The 
learned  trial  judge  ruled  that  the  city  was  liable  as  matter  of  law 
and  only  submitted  to  the  jury  the  question  of  damages.  The  effect 
of  this  ruling  was  that  the  mere  explosion  constituted  conclusive 
evidence  that  the  acts  were  negligent  or  constituted  a  nuisance  per 
se.  The  defendant,  in  any  event,  would  have  been  entitled  to  show 
the  character  of  the  combustibles  and  the  nature  of  the  covering 
and  to  show  the  result  of  previous  experiments  with  like  combusti- 
bles in  like  quantities  and  casings  as  bearing  on  the  question  as  to 
whether  it  was  negligence  to  permit  the  fireworks  to  be  set  off  at 
the  place  in  question  or  as  to  whether  the  city  could  be  charged  with 
permitting  the  creation  of  a  nuisance.  It  must  be  borne  in  mind 
that  it  is  not  claimed  that  the  city  was  setting  off  these  fireworks. 
The  claim  is  that  it  licensed  the  political  organization  to  do  so. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Van  Bbunt,  P.  J.,  Ingraham  and  Hatch,  J  J.,  concurred  ;  Patter- 
son, J.,  concurred  in  reversal  on  grounds  last  stated  in  this  opinion. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Alfred 

Childs,  Appellant. 

Murder — under  what  proof  a  *  *  billy  "  should  be  received  in  evidence  and  be  considered 
by  the  jury — the  fact  that  the  accused  did  not  run  away  after  the  killing  should  be 
considered— good  character  may  be  a  sufficient  reason  for  believing  that  evidence 
adverse  to  the  accused  is  false. 

Upon  the  trial  of  an  indictment  for  murder  the  defendant  testified  that,  having 
been  threatened  with  bodily  harm  by  the  deceased  on  several  occasions,  he 
purchased  a  revolver;  that  on  the  day  when  the  killing  took  place  he  met  the 
deceased  in  the  street;  that  the  deceased  struck  him  with  his  fist  and  grappled 
with  him,  and  that  the  defendant  was  unable  to  get  away;  that  while  the 
deceased  was  holding  him,  the  defendant  felt  something  hard  under  the 
deceased's  coat  which  the  latter  was  endeavoring  to  grasp;  that,  believing  that 
it  was  a  revolver,  the  defendant  shot  the  deceased  and  killed  him;  that,  when 
the  deceased  dropped,  the  defendant  looked  around  to  see  if  any  of  the 
deceased's  friends  were  in  sight;  that  he  then  turned  and  looked  at  the  deceased 
and  observed  a  club  sticking  out  from  underneath  the  deceased's  coat;  that  the 
club  which  the  defendant  saw  was  very  much  like  a  club  which  was  exhibited 
to  him  at  the  trial,  but  that  he  could  not  swear  to  its  identity. 

A  policeman,  who  arrested  the  defendant  almost  immediately  after  the  shooting, 
testified  that  after  he  had  handcuffed  the  defendant  he  took  him  over  to  be 
identified  by  the  deceased,  who  was  lying  where  he  fell;  that  while  he  was 
standing  by  the  deceased  someone  in  the  crowd  and  near  the  deceased  handed 
him  the  club  which  was  exhibited  to  the  defendant  on  the  trial,  saying,  "  Here 
is  a  billy." 

Held,  that  the  defendant  was  entitled  to  have  the  billy  received  in  evidence  and 
that  the  jury  should  have  been  instructed  that  if  they  found  that  it  was  the 
identical  club  that  was  in  the  possession  of  the  decedent,  as  they  might  well 
have  found  upon  the  evidence,  that  then  they  could  not  disregard  it,  and  that 
it  became  important  evidence  in  connection  with  defendant's  testimony  that 
he  felt  it  in  decedent's  pocket  and  that  decedent  was  endeavoring  to  get  hold 
of  it  with  the  apparent  object  of  Using  it  upon  the  defendant,  and  that,  fearing 
that  it  was  a  revolver  or  deadly  weapon  of  some  kind  and  that  his  life  was  in 
peril,  he  shot  the  decedent  in  self-defense; 

That  it  was  error  for  the  court  to  refuse  to  instruct  the  jury  that  they  might 
"take  into  consideration  the  fact  that  the  defendant  remained  at  the  scene  of  the 
homicide  and  did  not  run  away,"  as  the  jury  might  have  considered  the  failure 
of  the  defendant  to  run  away  as  tending  to  show  that  the  shooting  was  done 
in  self-defense  and  without  criminal  intent; 

That  the  evidence  given  on  the  trial  having  been  conflicting,  and  the  defendant 
having  shown  previous  good  character  by  the  testimony  of  several  witnesses, 
it  was  improper  for  the  court  to  refuse  to  charge  "that  the  character  of  the 
accused  may  be  such  as  to  create  a  doubt  in  the  minds  of  the  jury  and  lead 
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them  to  believe,  in  view  of  the  improbability  of  a  person  of  such  character 
being  guilty,  that  the  other  evidence  is  false;" 
That  the  jury  should  have  been  instructed  that  they  might  consider  the  evidence 
of  the  defendant's  good  character  in  determining  the  truthfulness  of  the  testi- 
mony indicating  the  defendant's  guilt. 

Appeal  by  the  defendant,  Alfred  Childs,  from  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  said  court  on  the  29th  day  of  May,  1902,  convicting 
the  defendant  of  the  crime  of  murder  in  the  second  degree,  and  also 
from  an  order  entered  in  said  clerk's  office  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Lewis  Stuyvesant  C harder,  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent. 

Laughun,  J. : 

The  People  showed  and  the  defendant,  a  witness  in  his  own 
behalf,  admitted  that  on  the  2d  day  of  April,  1902,  shortly  after  one 
o'clock  in  the  afternoon,  the  defendant  shot  and  killed  Patrick  J. 
Malone  with  a  pistol  in  front  of  the  Army  Building  at  the  corner  of 
Moore  and  Pearl  streets,  in  the  city  of  New  York.  The  defendant 
claimed  that  he  did  the  shooting  in  self-defense.  He  was  employed 
by  the  Protestant  Episcopal  Church  Missionary  Society  as  a  "  run- 
ner "  to  solicit  boarders  and  lodgers  for  the  New  Seamen's  Home, 
52  Market  street,  New  York  city.  The  decedent  was  employed  as  a 
runner  by  M.  H.  Murphy,  who  kept  a  sailors'  boarding  house. 
There  was  evidence  tending  to  show  an  unfriendly  feeling  on  the 
part  of  proprietors  of  sailors'  boarding  houses  and  their  runners 
toward  the  New  Seamen's  Home  and  its  employees  engaged  in 
soliciting  patronage  for  it.  The  defendant  testified  that  he  had  been 
in  the  employ  of  the  missionary  society  for  about  a  month ;  that  on 
several  occasions  he  had  met  the  decedent  and  other  runners  for 
and  some  proprietors  of  sailors'  boarding  houses ;  that  they  had  fre- 
quently threatened  to  "  blow  the  Missionary  Society's  Home  to  hell, 
and  the  employees  connected  with  it,"  and  had  threatened  "  to  do 
me  up"  on  several  occasions;  that  at  about  ten  o'clock  on  the 
morning  of  the  homicide  he  met  the  decedent  and  three  others  who 
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had  previously  made  these  threats,  and  two  others  unknown  to  him, 
on  South  near  Front  street ;  that  the  six  were  together,  and,  as  he 
approached  them,  they  opened  up  and  let  him  pass  through  between 
them ;  that,  as  he  got  through,  the  decedent  with  clinched  fist  hit  him 
on  the  right  shoulder ;  that  he  turned  around  and  asked  decedent  what 
he  was  looking  for,  whereupon  decedent  called  him  out  of  name 
and  made  an  insulting  remark  indicating  a  bitter  feeling  toward 
the  missionary  society  and  toward  defendant  on  account  of  his 
connection  with  it,  and  thereupon  one  of  the  others  hit  him  in  the 
ribs  and  they  all  laughed  at  him ;  that  he  then  walked  away  and 
went  home  and  procured  an  old  pistol,  thinking  that  he  would  have 
to  use  it  sooner  or  later,  and  believing  that  he  needed  some  means 
of  defense ;  that  the  pistol  had  five  chambers  all  loaded  since  Janu- 
ary, and  was  rusty ;  that  he  then  went  to  luncheon  and  thought 
that  it  might  be  unsafe  for  him  to  use  this  pistol  as  it  might  explode 
in  his  hands,  and,  therefore,  he  bought  a  new  revolver  on  the  Bow- 
ery of  the  calibre  of  cartridge  which  he  had  brought  from  home 
with  the  rusty  revolver,  and  went  into  the  toilet  room  of  a  saloon 
and  loaded  its  five  chambers  and  then  put  the  revolver  in  his  left- 
hand  outside  overcoat  pocket,  leaving  the  rusty  revolver  loaded  in 
his  other  outside  overcoat  pocket ;  that  he  then  looked  for  another 
employee  of  the  missionary  society  who  also  acted  as  a  runner,  but 
was  unable  to  find  him,  and  visited  different  places  in  the  lower  part 
of  the  city,  where  he  was  accustomed  to  obtain  information  or  trans- 
act business,  and,  finally,  shortly  after  one  o'clock,  came  up  Pearl 
from  Whitehall  street  on  the  same  side  as  the  Army  Building,  and 
met  the  decedent  a  few  feet  from  the  corner  of  Moore  street ;  that 
the  decedent  struck  at  him  with  his  left  fist,  and  he  "  ducked  it " 
and  hit  the  decedent  in  the  face  with  his  left  fist ;  that  the  decedent 
then  grabbed  hold  of  him  with  both  arms,  holding  the  defendant's 
arms  down  ;  that  defendant  also  caught  hold  of  decedent  and  tried 
to  get  away  but  could  not,  and  then  tried  to  throw  decedent,  but 
was  unable  to  do  so;  that  defendant  had  seen  one  of  decedent's 
friends  who  had  previously  threatened  him  in  that  vicinity  about 
twenty  minutes  before,  and  thought  decedent  was  holding  him  for 
others  "  to  plug  me  or  assault  me ; "  that  defendant  felt  something 
hard  under  decedent's  coat  and  decedent  reached  toward  and  seized 
it  with  his  right  hand,  and  defendant  thought  decedent  was  about  to 
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draw  "this  gun,  or  whatever  he  had  underneath  his  coat  —  this 
thing  I  felt ; "  that  defendant  then  took  hold  of  decedent's  right 
arm  with  his  left  hand,  endeavoring  "  to  hold  him  there,"  and  at 
the  same  time  reached  for  the  new  revolver  which  was  in  his  left- 
hand  outside  overcoat  pocket,  and  had  some  difficulty  in  getting  it 
owing  to  the  fact  that  decedent  was  holding  him  tight ;  that  dece- 
dent was  straggling  "  to  get  this  thing,  whatever  it  was,  get  it  out 
of  his  pocket ; "  that  defendant  thought  decedent  had  a  gun  there, 
and  also  thought  there  was  some  one  behind  him,  and  after  he  got 
hold  of  his  revolver  and  his  arm  up  far  enough  he  pulled  the  trigger 
and  decedent  dropped  ;  that  decedent  fell  with  his  head  against  the 
Army  Building  and  defendant  turned  around  "  to  see  if  there  were 
any  more  around  there,"  and  then  turned  and  looked  at  the  decedent 
and  observed  "a  club  about  three  inches  long"  "sticking  out  from 
underneath  his  coat."  Defendant  further  testified  concerning  this 
clnb,  "  I  could  see  that  much.  I  could  see  three  inches  of  the  club. 
Whether  he  had  a  gun  or  not  I  don't  know.  It  was  very  much  like 
this  club  (showing  witness  club).  It  was  very  much  like  that,  although 
I  could  not  swear  to  it.  I  saw  that  club  afterwards  in  the  hands  of 
the  policeman.  A  young  fellow  gave  the  club  to  the  policeman  in  my 
presence."  The  court  then  inquired  whether  the  witness  meant  that 
the  club  produced  in  court  or  the  one  he  saw  decedent  have  was  the  one 
given  to  the  policeman,  and  defendant's  counsel  answered,  "  This  one 
here."  The  witness  then  further  testified,  "  In  my  presence  this 
club  was  given  to  the  policeman.  By  a  young  man."  The  court  then 
inquired  whether  the  witness  meant  to  say  that  the  club  exhibited 
in  court  was  the  identical  club  that  he  saw  sticking  out  of  the  dece- 
dent's coat  and  the  witness  answered,  "  I  couldn't  swear  to  that. 

*  *  *  It  was  just  like  it.  At  the  time  I  was  struggling  with 
Malone  and  he  had  his  hand  on  this  hard  substance  that  I  felt,  I 
apprehended  that  I  was  about  to  be  killed.  And  that  grievous 
bodily  harm  would  be  inflicted  upon  me.  It  was  after  that  that  I 
resorted  to  my  pistol.     After  he  put  his  hand  underneath  his  coat. 

*  *  *  It  wap  with  this  feeling  that  I  did  as  I  have  described." 
The  defendant  stepped  back  one  or  two  paces  and  remained  there 
"  standing  quietly  "  until  a  policeman  came  to  whom  he  voluntarily 
handed  the  revolver  and  admitted  that  he  had  shot  the  decedent 
The  testimony  of  some  of  the  witnesses  for  the  People  was  to  the 
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effect  that  he  assigned  as  a  reason  for  the  shooting  that  decedent 
had  assaulted  him  in  the  morning,  and  that  of  others  was  to  the 
effect  that  he  claimed  to  have  fired  in  self-defense.  A  policeman 
who  arrested  him  there  almost  immediately  after  the  shooting  testi- 
fied that  after  he  had  handcuffed  the  defendant  he  took  him  over 
to  be  identified  by  the  decedent  who  was  still  in  the  position  where 
he  fell,  and  as  he  did  so  and  while  standing  by  the  decedent  some 
one  in  the  crowd  and  near  decedent  handed  him  this  "  billy/'  say- 
ing, "Here  is  a  billy."  Counsel  for  the  defendant  thereupon 
offered  the  billy  in  evidence.  This  was  objected  to  and  the  objec- 
tion was  sustained  and  defendant  excepted.  The  defendant  before 
resting  his  case  again  offered  the  billy  in  evidence  and  the  court, 
remarked,  "  For  the  purpose  of  illustration  I  will  allow  the  offer  *r 
it  is  not  in  evidence  as  the  particular  instrument  which  the 
defendant  saw,  but  as  one  similar  to  one  which  he  said  he  saw." 
No  reference  to  the  billy  was  made  in  the  charge.  The  jury  after 
retiring  sent  the  following  question  to  the  court :  "  We  would  like  U> 
know  what  your  Honor's  charge  was  relative  to  the  billy  introduced 
in  the  case."  The  court,  by  consent  of  counsel,  returned  the  follow- 
ing reply :  "  No  reference  to  the  billy  was  made  in  the  charge  of 
the  Judge."  Soon  after  the  jury  desired  further  instructions  and 
were  brought  into  court  and  through  their  foreman  they  asked,. 
"  First,  was  the  billy  placed  in  evidence  before  the  jury  ?  Second, 
are  we  to  disregard  it  ? "  The  only  answer  of  the  court  to  the  first- 
request  was  the  reading  of  part  of  the  testimony  relating  to  the 
billy  and  the  remarks  of  the  court  in  receiving  it  in  evidence  for 
the  purpose  of  illustration.  In  answer  to  the  second  request  the 
court  said :  "  That  so  long  as  the  instrument  called  a  '  billy '  is  in 
evidence  for  the  purpose  so  expressed  by  the  Court  when  it  wa& 
admitted  in  evidence,  not  as  the  identical  instrument  that  the 
defendant  claimed  to  have  seen,  but  as  one  similar  to  it,  it  was  in 
for  the  purpose  of  illustration,  and,  therefore,  it  is  for  your  consid- 
eration. You  may  regard  it  as  of  value  and  you  may  disregard  it 
as  of  no  value.  It  is  wholly  a  question  for  your  determination ;  it 
is  before  you  for  the  purpose  indicated,  and  it  lies  with  you  to- 
attach  what  importance  to  it  you  think  proper  or  disregard  it 
wholly  if  you  think  proper.  It  is  a  question  of  fact  wholly  resting- 
with  you."    Counsel  for  the  defendant  thereupon  excepted  to  these- 
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instructions  and  requested  the  court  to  instruct  the  jury  that  the 
billy  was  in  evidence  and  that  the  jury  could  not  disregard  it.  The 
court  declined  and  counsel  for  the  defendant  excepted.  The  fore- 
man of  the  jury  then  asked  whether  the  law  made  this  billy  a 
deadly  weapon  or  described  it  as  such,  to  which  the  court  answered 
in  the  negative ;  and  to  this  counsel  for  defendant  also  excepted. 

We  are  of  opinion  that  the  defendant  was  entitled  to  have  the 
billy  received  in  evidence  and  that  the  jury  should  have  been 
instructed  that  if  they  found  that  it  was  the  identical  club  that  was 
in  the  possession  of  the  decedent,  as  they  might  well  have  found 
upon  the  evidence,  that  then  they  could  not  disregard  it  and  that  it 
became  important  evidence  in  connection  with  defendant's  testimony 
that  he  felt  it  in  decedent's  pocket  and  that  decedent  was  endeavor- 
ing to  get  hold  of  it  with  the  apparent  object  of  using  it  upon  the 
defendant,  and  that,  fearing  that  it  was  a  revolver  or  deadly  weapon 
of  some  kind  and  that  his  life  was  in  peril,  he  shot  the  decedent  in 
self-defense.  According  to  the  witnesses  for  the  People  the  defend- 
ant was  the  aggressor  and  first  assaulted  decedent  with  his  fist,  and 
then,  without  their  clinching  and  with  nothing  to  prevent  defend- 
ant's firing  from  in  front,  he  closed  in  on  decedent  and  fired  from 
behind  the  tatter's  head,  the  ball  entering  about  an  inch  back  of  the 
left  ear  and  passing  forward  and  upward,  lodging  near  the  skull  on 
a  line  with  the  right  ear.  As  has  been  seen,  the  rights  of  the 
defendant  were  not  protected  by  any  reference  in  the  charge  either 
to  this  billy  or  to  the  club  that  was  in  decedent's  pocket  if  it  be  not 
the  same.  It  is  manifest  from  the  questions  asked  by  the  jury  that 
they  regarded  it  as  of  considerable  importance  ;  and  it  is  also  evi- 
dent, I  think,  that  they  believed,  and  the  evidence  justified  a  find- 
ing, that  it  was  the  identical  club  or  billy  that  was  in  the  possession 
of  the  decedent.  The  refusal  of  the  court  to  admit  it  in  evidence 
generally,  and  the  failure  of  the  court  to  instruct  them  properly 
upon  its  bearing  as  evidence,  could  scarcely  fail  in  these  circum- 
stances to  prejudice  the  defendant. 

The  court  was  also  requested  to  instruct  the  jury  that  "  they  may 
take  into  consideration  the  fact  that  the  defendant  remained  at  the 
scene  of  the  homicide  and  did  not  run  away."  This  was  a  signifi- 
cant fact,  and  the  jury,  had  their  attention  been  drawn  to  it,  might 
have  considered  that  it  tended  to  show  that  the  shooting  was  done 
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in  self-defense  and  without  criminal  intent.  Had  the  defendant, 
instead  of  remaining  there,  endeavored  to  escape  it  would  have  been 
considered  as  tending  to  show  his  guilt  No  reference  to  this  fact 
was  made  in  the  charge.  We  tliink  the  defendant  was  entitled  to 
have  the  attention  of  the  jury  drawn  thereto  by  the  court ;  and 
that  it  was  error  to  refuse  the  request 

Defendant  showed  previous  good  character  by  the  testimony  of 
several  reputable  witnesses.  Counsel  for  the  defendant  requested 
the  court  to  instruct  the  jury  "  that  the  character  of  the  accused 
may  be  such  as  to  create  a  doubt  in  the  minds  of  the  jury  and  lead 
them  to  believe,  in  view  of  the  improbability  of  a  person  of  such 
character  being  guilty,  that  the  other  evidence  is  false."  This  was 
declined  and  defendant  excepted.  As  has  been  seen,  there  was  a 
conflict  of  evidence  with  reference  to  the  circumstances  under  which 
the  shooting  occurred.  The  evidence  on  the  part  of  the  People  tended 
to  show  not  only  that  the  defendant  was  the  aggressor,  but  also  that 
the  circumstances  under  which  he  provoked  the  quarrel  indicated 
that  he  had  armed  himself,  not  for  the  purpose  of  using  the  weapons 
in  self-defense,  but  for  the  purpose  of  murdering  decedent.  This 
evidence,  however,  was  not  of  a  conclusive  character.  In  the  main, 
it  depended  upon  the  credibility  of  the  testimony  of  friends  of  dece- 
dent and  rivals  of  the  defendant.  In  these  circumstances,  he  was 
entitled  to  have  the  jury  fully  and  clearly  instructed  as  to  the  effect 
that  might  be  given  to  the  evidence  of  previous  good  character.  In 
People  v.  Elliott  (163  N.  Y.  14)  the  Court  of  Appeals  reversed  a 
conviction  of  rape  for  a  failure  to  charge  a  request  in  the  identical 
language  of  the  request  refused  in  the  case  at  bar.  It  follows  that 
the  proposition  contained  in  the  request  is  sound.  It  contains  one 
element,  at  least,  that  was  not  covered  by  the  charge.  The  main 
charge  as  to  the  effect  of  character  evidence  was  clearly  insufficient. 
The  court  said :  "  Evidence  as  to  character  has  been  given  here  — 
evidence  as  to  the  bad  reputation  of  the  deceased  for  peace  and 
quiet  has  been  given  to  you,  and  evidence  of  his  good  reputation  for 
peace  and  quiet  has  been  given  to  you.  Evidence  of  the  good  repu- 
tation of  the  defendant  for  peace  and  quiet  has  been  given,  and  evi- 
dence of  his  bad  reputation  for  peace  and  quiet  has  been  given. 
You  are  the  judges  of  the  value  of  this  testimony.  You  can  attach 
to  it  whatever  importance  you  think  proper.     You  may  take  the 
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evidence  of  the  good  character  of  the  defendant  in  connection  with 
all  the  other  circumstances  and  facts  in  the  case.  Yon  may  also 
consider  the  evidence  of  his  bad  character." 

The  court  in  the  main  charge  had  failed  to  instruct  the  jury  upon 
the  law  relating  to  the  different  degrees  of  manslaughter.  The  jury 
were  subsequently  brought  back  into  court  and  instructed  on  this 
subject,  and  thereupon  the  court  further  charged  on  the  question  of 
character  evidence,  as  follows:  "While  I  have  charged  you  on 
the  question  of  character  in,  as  I  thought,  an  exhausted  way,  suffi- 
cient for  this  case,  I  will  now  recall  to  your  attention  that  question. 
You  have  heard  the  testimony  for  and  against  the  character  of  this 
defendant.  You  can  take  it  all  into  consideration.  You  can  give 
to  the  whole  testimony,  or  to  any  part  of  it,  such  credence  as  you 
think  proper.  The  whole  question  is  one  for  your  consideration. 
You  may  take  into  consideration  all  the  facts  and  circumstances  in 
the  case.  Good  character  of  itself  may  sometimes  create  a  reason- 
able doubt  where  otherwise  it  would  not  exist ;  but  whether  it  does 
here  is  a  question  for  you  to  determine.  The  whole  question  of 
fact  is  for  your  determination." 

It  will  be  observed  that  in  these  instructions  the  court  did  not 
inform  the  jury  that  the  evidence  of  good  character  might  be  con- 
sidered in  determining  the  truthfulness  of  the  testimony  indicating 
the  defendant's  guilt.  That  is  its  only  importance,  and  yet  the 
average  juryman  might  not  so  understand  it.  Courts  have  had 
some  difficulty  in  comprehending  and  applying  character  evidence 
in  these  cases  with  the  result  that  many  convictions  have  been 
reversed.  The  jury  have  not  the  pardoning  power  nor  do  they 
impose  the  sentence.  The  ordinary  layman,  if  he  reflected,  would 
know  that ;  but  he  might  think,  as  many  judges  have  thought,  that 
evidence  of  good  character  was  only  valuable  in  doubtful  cases,  and 
he  might  not  understand  that  he  was  at  liberty  to  disbelieve  the  tes- 
timony of  the  People's  witnesses  on  account  of  the  fact  that  the 
defendant's  character  and  reputation  were  such  that  it  was  improba- 
ble that  he  would  commit  the  crime  charged.  If  the  jury  had  been 
so  instructed  they  would  have  been  better  able  to  understand  the 
value  of  the  evidence  of  previous  good  character.  The  Court  of 
Appeals  in  Remsen  v.  People  (43  N.  Y.  8)  said :  "  There  is  no  case 
App.  Div.— Vol.  XC.        5 
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in  which  the  jury  may  not,  in  the  exercise  of  a  sound  judgment, 
give  a  prisoner  the  benefit  of  a  previous  good  character.  No  matter 
how  conclusive  the  other  testimony  may  appear  to  be,  the  character 
of  the  accused  may  be  such  as  to  create  a  doubt  in  the  minds  of  the 
jury,  and  lead  them  to  believe,  in  view  of  the  improbabilities  that  a 
person  of  such  character  would  be  guilty  of  the  offence  charged, 
that  the  other  evidence  in  the  case  is  false  or  the  witnesses  mistaken. 
An  individual  accused  of  crime  is  entitled  to  have  it  left  to  the  jury 
#  #  #  whether  he,  if  his  character  was  previously  unblemished, 
has  or  has  not  committed  the  particular  crime  alleged  against  him. 
(2  Ru88.  on  Crimes,  785.)  The  weight  of  the  evidence  is  for  the 
jury  alone  to  determine  (3  Greenl.  on  Ev.  §  25)." 

It  was,  we  think,  error  to  refuse  this  request.  The  errors 
already  pointed  out  require  that  the  defendant  should  have  a  new 
trial.  It  is,  therefore,  unnecessary  to  decide  whether  any  of  the 
other  alleged  errors  urged  upon  the  appeal,  or  the  conduct  of  the 
court,  of  which  the  defendant  complains,  was  so  prejudicial  to  his 
right  as  to  require  a  reversal. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  granted. 


The  City  op  New  York,  Respondent,  v.  Metropolitan  Street 
Railway  Company,  Appellant. 

Negligence  — collision  between  a  street  car  and  a  hook  and  ladder  truck — proper 
charge  in  an  action  brought  by  the  city  to  recover  damages  for  injury  to  the  truck  — 
miscalculation  by  both  the  driver  of  the  truck  and  the  motorman — right  of  way 
given  by  law  to  the  truck — care  required  of  the  motorman  —  Ms  failure  to  use  the 
most  efficient  remedy  in  an  emergency  —duty  of  the  driver  of  tlie  truck  —  at  what 
rate  of  speed  the  car  should  be  run. 

In  an  action  brought  by  the  city  of  New  York  against  a  street  railway  company 
to  recover  damages  for  injuries  done  to  a  hook  and  ladder  truck  owned  by  the 
city,  which,  while  on  its  way  to  a  fire,  was  struck  by  one  of  the  defendant's 
street  cars,  the  court  may  properly  refuse  to  charge  the  jury  that  if  the  driver 
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of  the  truck,  upon  seeing  the  car,  calculated  that  he  had  time  to  cross  the  track 
in  safety,  the  motorman  was  entitled  to  that  calculation  and  was  not  required 
to  use  a  higher  degree  of  care  than  the  driver;  and  that  if  the  driver  miscalcu- 
lated, or  both  he  and  the  motorman  miscalculated,  their  verdict  must  be  for 
the  defendant,  as  such  a  charge  fails  to  recognize  the  fact  that  the  driver  of 
the  fire  truck  and  the  captain  in  charge  thereof  had  a  right  to  assume  that  the 
motorman,  upon  discovering,  the  approach  of  the  truck,  would  accord  to  the 
truck  the  right  of  way  conferred  on  it  by  section  748  of  the  Greater  New  York 
charter  (Laws  of  1897,  chap.  878,  as  amd.  by  Laws  of  1900,  chap.  155). 

In  such  a  case  the  court  may  also  properly  refuse  to  instruct  the  j  ury  that ' '  all  tha  t 
was  required  of  the  motorman  at  the  time  that  he  apprehended  danger  was  to 
use  ordinary  care  to  bring  his  car  to  a  stop,"  as  such  instruction  might  have 
misled  the  jury  into  believing  that  the  defendant  would  not  be  responsible  if 
the  motorman  used  ordinary  care  to  stop  the  car  at  the  time  he  apprehended 
danger,  even  though  the  danger  was  caused  by  his  previous  negligence. 

The  court  may  also  properly  refuse  to  charge  that  "if  at  the  time  the  motorman 
saw  the  danger  he  applied  the  reverse,  acting  in  the  belief  that  that  was  the 
best  method  of  stopping  the  car,  the  defendant  cannot  be  found  guilty  of  neg- 
ligence because  the  motorman  did  not  apply  the  brake,"  as  while  the  request 
was  technically  correct,  it  might,  if  granted,  have  misled  the  jury  into  believ- 
ing that  negligence  could  not  be  predicated  on  the  conduct  of  the  motorman 
prior  to  the  time  he  discovered  the  danger. 

In  such  a  case  the  court  may  properly  charge  the  jury  that  the  driver  of  the 
truck  was  bound  to  respond  to  the  alarm  of  fire  with  the  greatest  practicable 
speed,  and  was  only  bound  to  drive  with  that  care  which  a  prudent  person 
would  exercise  under  like  circumstances.  • 

In  the  main  charge  the  court  instructed  the  jury  that  "  the  safety  of  property  and 
the  protection  of  life  may,  and  often  do,  depend  upon  celerity  of  movement, 
and  require  that  the  greatest  practicable  speed  should  be  permitted  to  the 
vehicles  of  the  Fire  Department  in  responding  to  alarms,  and  the  laws  and 
ordinances  restricting  the  speed  of  vehicles  on  the  streets  and  avenues  of  the 
city  do  not  apply  to  vehicles  of  the  Fire  Department,  but  do  apply  to  the 
speed  of  defendants'  car." 

At  the  close  of  the  charge  the  defendant  excepted  to  this  portion  thereof,  and 
requested  the  court  to  instruct  the  jury  that  there  was  no  statute  limiting  the 
rate  of  speed  of  the  defendant's  cars  and  that  negligence  could  not  be  predi- 
cated on  the  mere  fact  that  the  car  was  running  at  a  high  rate  of  speed,  as  the 
only  duty  resting  on  the  defendant  was,  "  under  all  the  circumstances,  to  exer- 
cise reasonable  care  in  the  operation  of  the  car."  To  this  the  court  responded, 
"  Taking  it  altogether  I  think  that  is  correct.  The  latter  part  of  your  request 
modifies  the  balance  of  that  very  much.    I  will  charge  it  as  you  ask." 

Edd,  that  the  court  in  so  doing  committed  no  error. 

Hatch,  J.,  dissented  in  part. 

Appeal  by  the  defendant,  the   Metropolitan  Street  Kailway 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
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plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  March,  1902,  upon  the  verdict  of  a  jury 
for  $971,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  11th  day  of  April,  1902,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Bayard  H.  Ames,  for  the  appellant. 

Theodore  Connoly,  for  the  respondent. 

Lauohlin,  J. : 

The  action  is  brought  to  recover  damages  to  a  hook  and  ladder 
truck,  owned  by  the  plaintiff,  sustained  by  a  collision  with  a  street 
car,  alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
in  the  operation  of  the  car.  The  facts  concerning  the  collision  are 
not  materially  different  from  those  shown  in  the  case  of  Geary 
v.  Met.  St.  Ry.  Co.,  and  they  were  stated  and  reviewed  by  this 
court  on  two  appeals  in  that  action.  (Geary  v.  Met.  St.  Ry.  Co.,  73 
App.  Div.  441 ;  84  id.  514.)  That  was  a  statutory  action  to  recover 
for  the  death  of  a  fireman  who  was  riding  on  this  truck,  which  was 
responding  to  an  alarm  of  fire.  The  only  difference  in  principle 
between  that  case  and  this  is  that  there  the  deceased  fireman  was 
not  in  charge  of  the  truck  or  driving,  and  we  held  that  any  negli- 
gence on  the  part  of  the  driver  could  not  be  imputed  to  him  and 
would  not  prevent  a  recovery.  We  have  again  reviewed  the  evi- 
dence and  are  of  opinion  that  the  question  as  to  whether  the  driver 
or  captain  in  charge  of  the  truck  was  guilty  of  contributory  negli- 
gence was  one  of  fact  for  the  consideration  of  the  jury,  and  that 
the  verdict  in  that  regard  in  favor  of  the  plaintiff  is  fairly  sustained 
by  the  evidence. 

Counsel  for  the  defendant  requested  the  court  to  instruct  the  jury 
in  effect  that  if  the  driver  of  the  truck,  upon  seeing  the  car,  calcu- 
lated that  he  had  time  to  cross  the  track  in  safety,  the  motorman 
was  entitled  to  that  calculation  and  was  not  required  to  use  a  higher 
degree  of  care  than  the  driver ;  and  if  the  driver  miscalculated,  or 
both  he  and  the  motorman  miscalculated,  their  verdict  must  be  for 
the  defendant.  This  request  was  declined  and  the  defendant 
excepted.  The  exception  presents  no  error.  As  was  stated  in  our 
opinion  on  the  last  appeal  in  the  Geary  Case  (supra),  section  748 
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of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  378),  ad 
amended  by  chapter  155  of  the  Laws  of  1900,  gave  the  plaintiff's 
firemen  and  apparatus,  when  on  duty  proceeding  to  a  fire,  the  right 
of  way  in  the  public  streets  over  all  other  vehicles  except  those 
carrying  the  United  States  mail.  This  statute  gives  the  fire  depart- 
ment on  such  occasion  the  right  of  way  as  against  the  defendant's 
cars.  The  driver  of  the  fire  truck  and  the  captain  in  charge  had  a 
right  to  assume  that  the  defendant's  motorman  upon  discovering 
the  approach  of  the  truck,  in  time  so  to  do,  would  accord  to  it  this 
right  of  way.  This  difference  between  the  rights  of  the  respective 
vehicles  is  not  recognized  by  the  request  and,  therefore,  it  was  prop- 
erly refused. 

Counsel  for  the  defendant  also  requested  the  court  to  instruct  the 
jury  that  "  all  that  was  required  of  the  motorman  at  the  time  that 
he  apprehended  danger  was  to  use  ordinary  care  to  bring  his  car  to 
a  stop."  This  request  was  also  refused  and  defendant  excepted. 
We  think  it  was  properly  refused.  If  granted  it  might  have  misled 
the  jury  into  believing  that  the  defendant  was  not  responsible  if  the 
motorman  used  ordinary  care  to  stop  the  car  at  the  time  he  appre- 
hended danger,  even  though  the  danger  was  caused  by  his  previous 
negligence.  Moreover  the  request  was  technically  incorrect  in  that 
the  ordinary  care  to  which  it  relates  was  at  the  time  the  motorman 
apprehended  danger.  This  would  be  insufficient.  He  was  required 
to  use  ordinary  care  from  that  time  on  until  the  collision  actually 
occurred. 

Counsel  for  the  defendant  also  excepted  to  the  refusal  of  the  court 
to  instruct  the  jury  that  "  if  at  the  time  that  the  motorman  saw  the 
danger  he  applied  the  reverse,  acting  in  the  belief  that  that  was  the 
best  method  of  stopping  the  car,  the  defendant  cannot  be  found 
guilty  of  negligence  because  the  motorman  did  not  apply  the  brake." 
This  request  was  technically  correct ;  but  if  granted  it  might  have 
misled  the  juiy.  While  the  defendant  would  not  be  liable  for  an 
error  of  judgment  on  the  part  of  the  motorman  with  reference  to  the 
best  method  of  stopping  the  car  when  the  danger  of  collision  was 
imminent,  yet  the  defendant  might  well  be  liable  on  the  evidence 
before  us  for  negligence  on  the  part  of  the  motorman  prior  to  the 
time  he  discovered  or  saw  the  danger.  The  evidence  on  which  the 
plaintiff  bases  its  claim  of  negligence  on  the  part  of  the  defendant 
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is  not  so  much  that  the  motorman  did  not  do  the  right  thing  to  pre- 
vent the  collision  when  it  was  imminent,  as  in  his  previous  conduct 
in  approaching  the  crossing  at  a  high  rate  of  speed  without  having 
his  car  under  control  so  as  to  be  able  to  stop  it  quickly,  and  without 
keeping  a  proper  lookout  to  discover  the  approach  of  the  truck  or 
signals  thereof. 

In  the  main  charge  the  court  instructed  the  jury  that  "  the  safety 
of  property  and  the  protection  of  life  may,  and  often  do,  depend 
upon  celerity  of  movement,  and  require  that  the  greatest  practicable 
speed  should  be  permitted  to  the  vehicles  of  the  Fire  Depart- 
ment in  responding  to  alarms,  and  the  laws  and  ordinances 
restricting  the  speed  of  vehicles  on  the  streets  and  avenues  of  the 
city  do  not  apply  to  vehicles  of  the  Fire  Department,  but  do  apply 
to  the  speed  of  defendants'  car."  At  the  close  of  the  charge  counsel 
for  defendant  excepted  to  this  charge,  and  requested  the  court  to 
instruct  the  jury  that  there  was  no  statute  limiting  the  rate  of  speed 
of  the  defendant's  cars  and  that  negligence  could  not  be  predicated 
on  the  mere  fact  that  the  car  was  running  at  a  high  rate  of  speed,  as 
the  only  duty  resting  on  the  defendant  was,  "  under  all  the  circum- 
stances, to  exercise  reasonable  care  in  the  operation  of  the  car."  To 
this  the  court  responded,  "  Taking  it  altogether  I  think  that  is  cor- 
rect. The  latter  part  of  your  request  modifies  the  balance  of  that 
very  much.  I  will  charge  it  as  you  ask."  As  thus  modified,  we 
think  there  was  no  error  in  the  charge. 

The  court  also  instructed  the  jury  that  the  driver  of  the  truck 
was  bound  to  respond  to  the  alarm  of  fire  with  the  greatest  prac- 
ticable speed  and  was  only  bound  to  drive  with  that  care  which  a 
prudent  person  would  exercise  under  like  circumstances,  and  coun- 
sel for  defendant  excepted.  This  charge  was  evidently  taken  from 
the  opinion  of  the  Court  of  Appeals  in  Farley  v.  Mayor  (152  N. 
Y.  222).  It  is  manifest  that  this  is  the  duty  of  those  in  charge  of 
the  fire  apparatus  in  responding  to  an  alarm  of  fire  where  the  safety 
of  life  and  property  necessarily  depends  upon  the  prompt  arrival 
of  the  firemen  and  apparatus  for  extinguishing  fires ;  and  it  was 
contemplated  by  the  Legislature  when  it  gave  them  the  right  of 
way  over  other  vehicles  in  the  public  streets  on  such  occasions. 
The  other  exceptions  to  which  attention  has  been  drawn  have  been 
examined  but  they  require  no  special  consideration  here. 
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It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

Van  Bbunt,  P.  J.,  Patterson  and  Ingraham,  JJ.,  concurred ; 
Hatch,  J.,  dissented. 

Hatch,  J.  (dissenting) : 

I  am  of  opinion  that  the  defendant  was  entitled  to  a  charge  to 
the  jury  of  the  matter  embraced  in  its  second  and  third  requests. 
They  contained  correct  expositions  of  the  law,  were  applicable  to 
the  facts  in  the  case  and  had  not  been  embraced  within  the  gen- 
eral charge  delivered  by  the  court.  As  they  were  correct  state- 
ments of  the  law,  as  applicable  to  the  facts  appearing  in  the  case, 
I  am  not  able  to  see  how  they  can  be  regarded  as  misleading. 

For  this  reason  I  am  constrained  to  dissent  from  the  doctrine 
announced  in  the  prevailing  opinion  upon  such  subject. 

Judgment  and  order  affirmed,  with  costs. 


Frederioa  M.  Poillon,  Respondent,  v.  John  J.  H.  Poillon  and 
Liberty  Realty  Company,  Appellants. 

Doner — foreclosure  of  a  mortgage  on  land  of  which  the  husband  is  seized,  by  a  cor- 
poration organised  for  that  purpose,  the  stock  of  which  the  husband  afterwards 
acquires — purchase  of  the  land  by  the  corporation  at  the  mortgage  foreclosure 
sale —  the  wife  is  concluded  by  the  mortgage  foreclosure  decree. 

In  an  action  brought  by  Frederica  M.  Poillon  against  her  husband,  John  J.  H. 
Poillon,  and  the  Liberty  Realty  Company  to  obtain  an  adjudication  that  the 
plaintiff  had  an  inchoate  right  of  dower  in  certain  real  property,  the  record 
title  of  which  was  in  the  Liberty  Realty  Company,  it  appeared  that  the  said 
John  J.  H.  Poillon  purchased  the  premises  April  11,  1898,  subject  to  a  mort- 
gage which  he  did  not  assume  or  agree  to  pay;  that  on  May  1, 1898,  Mr.  and 
Mrs.  Poillon  separated  and  have  since  lived  apart;  that  the  husband,  deeming 
it  unwise  to  make  further  real  estate  investments  in  his  own  name,  consulted 
attorneys,  with  the  result  that  the  Liberty  Realty  Company  was  organized. 

Subsequently  the  realty  company  purchased  the  mortgage  on  the  premises  in 
question  and  brought  an  action  to  foreclose  the  mortgage,  making  Mr.  and 
Mrs.  Poillon  parties  defendant.  The  action  resulted  in  a  judgment  of  fore- 
closure and  sale,  pursuant  to  which  the  realty  company  purchased  the  prem- 
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fees  for  less  than  the  amount  of  the  judgment.  The  realty  company  did  not 
intend  to  purchase  the  property  provided  it  sold  for  enough  to  pay  the 
mortgage. 

Mrs.  Poillon  alleged  neither  fraud  nor  mistake  with  respect  to  her  withdrawal 
from  the  foreclosure  suit,  nor  did  she  ask  to  have  the  foreclosure  judgment 
either  vacated  or  opened,  nor  show  that  she  was  not  aware  of  all  the  facts  at 
the  time  of  the  foreclosure  action. 

At  the  time  the  corporation  was  organized,  Mr.  Poillon  did  not  become  a 
director,  stockholder  or  officer  thereof.  All  of  such  stockholders,  officers  and 
directors  were,  however,  connected  with  the  office  of  Mr.  Poillon's  attorneys, 
and  Poillon  advanced  the  cash  with  which  to  pay  the  stock  subscriptions. 

Subsequent  to  the  sale  of  the  premises  to  the  Liberty  Realty  Company,  Poillon 
acquired  the  record  title  to  998  shares  out  of  the  1,000  shares  which  constituted 
the  capital  stock  of  the  Liberty  Realty  Company,  the  remaining  2  shares 
being  held  by  other  parties,  who  did  not  pay  any  consideration  therefor,  as  a 
matter  of  favor  to  Mr.  Poillon. 

Held,  that,  proceeding  upon  the  assumption  that  the  defendant  Poillon  was  the 
owner  of  all  the  capital  stock  of  the  corporation,  and  ignoring  the  fact  that  the 
rights  of  creditors  of  the  corporation  had  intervened,  seizin  in  the  corporation 
was  not  a  seizin  in  the  defendant  Poillon  to  which  the  inchoate  right  of  dower 
would  attach; 

That  there  must  be  actual  seizin  in  the  defendant  Poillon  to  entitle  the  plaintiff 
to  dower; 

That  if  the  plaintiff's  theory  was  that  the  husband  procured  the  purchase  of  the 
mortgage  by  the  realty  company,  with  the  fraudulent  intent  of  having  the  same 
foreclosed  and  cutting  off  her  right  of  dower  and  concealing  from  her  knowl- 
edge of  the  fact  that  he  was  the  owner  of  substantially  all  the  capital  stock  of 
the  corporation,  she  should  have  presented  that  defense  in  the  foreclosure 
action; 

That  if  she  was  not  aware  of  the  facts  at  the  time  of  the  foreclosure,  her  remedy 
would  be  by  a  motion  to  open  the  judgment  of  foreclosure  or  to  bring  an  action 
to  set  it  aside; 

That  while  the  judgment  of  foreclosure  remained  standing,  the  plaintiff  could 
not  maintain  her  action  on  the  theory  that  the  purchase  of  the  mortgage  by  the 
realty  company  was  in  fact  a  purchase  by  her  husband,  and  that  consequently 
the  mortgage  merged  in  her  husband's  title,  thus  leaving  no  mortgage  to  be 
foreclosed,  as  the  decree  in  the  foreclosure  action  adjudged  that  the  mortgage 
had  been  assigned  to  and  was  owned  by  the  realty  company. 

Patterson  and  O'Brien,  J  J.,  dissented. 

Appeal  by  the  defendants,  John  J.  H.  Poillon  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  15th 
day  of  May,  1903,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term. 
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Eugene  Frayer,  for  the  appellants. 

Robert  B.  Ho7ieymany  for  the  respondent. 

Laughlik,  J.: 

This  is  a  snit  in  equity  to  have  it  adjudicated  that  the  plaintiff 
has  an  inchoate  right  of  dower  in  certain  real  property  situated  in 
the  county  of  New  York,  the  record  title  to  which  is  in  the  Liberty 
Realty  Company.  The  plaintiff  is  the  wife  of  the  appellant 
Poillon.  He  purchased  and  obtained  a  conveyance  of  the  premises 
in  question  on  the  11th  day  of  April,  1898,  subject  to  a  mortgage 
thereon  for  $27,000  which  had  been  given  by  his  grantor,  but  he 
did  not  assume  or  agree  to  pay  the  mortgage.  Difficulties  arose 
between  the  plaintiff  and  her  husband  and  they  executed  a  separa- 
tion agreement  on  the  1st  day  of  May,  1898,  and  thereafter  lived 
separate  and  apart.  At  this  time  the  husband  owned  considerable 
real  estate  and  encountered  difficulty  in  obtaining  the  execution  by 
the  plaintiff  of  papers  concerning  the  transfer  of  the  same.  She 
exacted  what  he  regarded  as  an  unreasonable  sum  of  money  as  a 
condition  of  joining  in  a  conveyance  of  a  particular  tract  of  land, 
and  the  facts  tend  to  support  his-  opinion  in  that  regard.  In  these 
circumstances  he  deemed  it  unwise  to  invest  further  in  real  estate 
in  his  own  name.  He  consulted  attorneys  with  the  result  that  at 
his  suggestion  they  organized  and  incorporated  the  appellant 
company  on  the  28th  day  of  February  or  1st  day  of  March,  1899, 
the  incorporators  being  two  clerks  in  the  office  of  his  attorneys  and 
another  who  was  or  had  been  connected  with  their  office.  The 
capital  stock  was  1,000  shares  of  the  par  value  of  ten  dollars 
each.  One  of  the  subscribers  subscribed  for  990  shares  and 
each  of  the  others  for  5  shares.  The  subscribers  were  desig- 
nated in  the  certificate  as  the  directors  for  the  first  year. 
On  the  1st  day  of  May,  1899,  993  shares  of  the  capital  stock 
were  issued,  but  none  of  these  was  issued  to  the  plaintiff's  husband. 
One  of  the  original  certificates  was  issued  to  Henry  White,  one 
of  the  appellant  Portion's  attorneys,  for  990  shares ;  and  on  the  same 
day  it  was  assigned  by  an  indorsement  on  the  certificate  to 
the  appellant  Poillon,  but  the  assignment  was  not  delivered  until 
the  20th  day  of  December,  1900,  on  which  day  this  certificate  was 
surrendered  together  with  two  other  shares  which  had  also  been 
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assigned  to  him  and  a  new  certificate  was  issued  to  him  for  998 
shares.  Prior  to  that  time  he  was  not  a  stockholder,  director  or 
officer  of  the  corporation.  At  this  time  the  two  remaining  shares 
were  surrendered  up  and  two  new  certificates,  each  for  one  share, 
were  assigned  to  John  E.  Poillon  and  Samuel  M.  Johnson  respec- 
tively, at  the  request  of  appellant  Poillon,  and  it  appears  that  they 
held  them  as  matter  of  favor  to  him  without  paying  any  considera- 
tion therefor.  Upon  the  incorporation  of  the  company  Poillon 
advanced  cash  to  pay  the  stock  subscriptions  and  he  thereafter  fur- 
ther advanced  large  sums  to  the  company. 

The  mortgage  subject  to  which  the  appellant  Poillon  took  title  was 
assigned  to  his  attorney  by  an  assignment  dated  the  15th  day  of  May, 
1899,  and  by  the  latter  assigned  to  the  appellant  company  on  the  fifth 
day  of  June  thereafter.  The  consideration  for  the  assignments  was 
paid  by  a  check  of  the  realty  company  dated  the  twenty-seventh  day 
of  May  to  the  order  of  the  attorney,  who  indorsed  it  to  the  attorney 
representing  the  mortgagee  pnd  it  was  paid  on  the  5th  day  of  June, 
1899.  On  the  fifteenth  of  the  same  month  the  realty  company  com- 
menced an  action  to  foreclose  the  mortgage,  making  the  plaintiff  and 
her  husband  parties  defendant.  She  appeared  and  served  an  answer 
putting  in  issue,  among  other  things,  the  allegations  as  to  the  pur- 
chase and  ownership  of  the  mortgage  by  the  realty  company.  She 
subsequently  withdrew  her  answer  upon  the  stipulation  by  the  attor- . 
neys  for  the  plaintiff  that  they  would  not  ask  for  costs  against  her. 
Judgment  of  foreclosure  and  sale  was  thereafter  duly  entered  in  the 
action  on  the  5th  day  of  October,  1899,  foreclosing  the  plaintiff  and 
her  husband  of  all  right,  title  and  interest  and  equity  of  redemption 
in  the  property  and  containing  the  usual  provision  that  any  party  to 
the  action  would  be  at  liberty  to  purchase.  At  the  sale,  which  took 
place  on  the  27th  day  of  October,  1899,  the  premises  were  purchased 
by  the  realty  company  for  less  than  the  amount  of  the  judgment. 
It  appears  that  the  company  had  no  intention  of  purchasing  the 
property  at  the  time  foreclosure  action  was  commenced,  provided  it 
sold  for  enough  to  pay  the  mortgage,  and  its  attorney  who  bid  in 
the  property  was  authorized  to  bid  only  a  little  more  than  sufficient 
to  cover  the  mortgage.  The  company  obtained  the  referee's  deed 
on  the  2d  day  of  November,  1899.  This  action  was  commenced  on 
the  5th  day  of  October,  1901.    The  plaintiff  alleges  neither  fraud 
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nor  mistake  with  respect  to  her  withdrawal  from  the  foreclosure 
action,  nor  does  she  ask  to  have  the  foreclosure  judgment  either 
vacated  or  opened  up.  The  plaintiff  does  not  show  that  she  was  not 
aware  of  all  the  facts  at  the  time  she  withdrew  from  the  foreclosure 
action.  The  proceedings  in  the  foreclosure  action,  including  the 
judgment,  therefore,  so  far  as  this  action  is  concerned,  must  be 
given  force  and  effect  unless  they  may  be  disregarded  upon  the 
theory  that  they  are  null  and  void. 

So  far  as  the  plaintiff's  claim  to  dower  rests  upon  the  purchase  of 
the  premises  by  the  realty  company  at  the  foreclosure  sale,  regard- 
less of  the  former  ownership  by  her  husband,  it  is  clear  that  it  is 
untenable.  If  we  could  disregard  the  fact  that  the  legal  title  to  two 
shares  of  the  corporate  stock  is  in  others,  and  go  upon  the  assump- 
tion that  the  appellant  Poillon  is  the  owner  of  all  the  capital  stock 
of  the  corporation,  and  ignore  the  further  fact  that  rights  of  creditors 
of  the  corporation  have  intervened,  although  their  claims  are  not 
liens  upon  the  land,  still  seizin  of  the  title  in  the  corporation  is  not 
seizin  in  him  to  which  the  inchoate  right  of  dower  could  attach. 
The  principle  of  law  is  well  settled  that  there  must  be  actual  seizin 
in  the  husband  to  entitle  the  wife  to  dower.  (Phdps  v.  Phelps, 
148  N.  T.  197 ;  NiohoU  v.  Park,  78  App.  Div.  95.) 

If  the  plaintiff's  theory  be  that  her  husband  procured  the  pur- 
chase of  the  mortgage  by  the  realty  company,  with  the  fraudulent 
intent  of  having  the  same  foreclosed  and  cutting  off  her  right  of 
dower,  and  concealing  from  her  knowledge  of  the  fact  that  he  was 
the  owner  of  substantially  all  the  capital  stock  of  the  corporation, 
that  should  have  been  presented  as  a  defense  to  the  foreclosure 
action  and  its  sufficiency  as  a  defense  could  then  have  been  deter- 
mined. If  she  was  not  aware  of  the  facts  at  the  time  of  the  fore- 
closure her  remedy  would  be  by  a  motion  to  open  the  judgment 
and  allow  her  to  defend.  If  the  judgment  itself  was  procured  by 
fraud  she  might  have  it  set  aside  upon  clear  and  satisfactory  proof 
of  the  facts  constituting  the  fraud  ;  but,  as  has  been  seen,  she  has 
prayed  for  no  such  relief  in  this  action. 

If  the  plaintiff's  theory  be  that  her  husband  was  once  seized  of 
these  premises  and  that  he  never  has  been  disseized,  still  we  think 
she  cannot  succeed  because  that  would  require  us  to  ignore  the 
judgment  of  foreclosure  or  treat  it  as  a  nullity.     With  that  judg- 
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ment  standing  we  think  she  cannot  successfully  maintain  that  the 
purchase  of  the  mortgage  by  the  realty  company  was  in  fact  a 
purchase  by  her  husband  and  that,  therefore,  it  merged  in  his  title 
and  there  was  no  mortgage  that  could  be  foreclosed  and,  con- 
sequently, that  there  has  never  been  a  disseizin.  The  complaint  in 
foreclosure  alleged  that  the  mortgage  had  been  assigned  to  and  was 
owned  by  the  realty  company  and  the  decree  so  adjudges.  The 
plaintiff  was  a  party  and  voluntarily  withdrew  from  the  action. 
The  judgment,  of  course,  is  as  binding  upon  her  as  if  she  remained 
in  to  the  end.  Any  claim  that  she  may  now  make  that  the  realty 
company  did  not  own  the  mortgage  is  inconsistent  with  the  fact 
adjudicated  in  that  action. 

The  learned  counsel  for  the  plaintiff  relies  principally  upon  the 
cases  of  Munroe  v.  Grouse  (59  Hun,  248)  and  Howe  v.  Learey  (62 
id.  240).  In  the  former  the  defendants  Crouse  and  Everson  pur- 
chased premises  subject  to  an  inchoate  right  of  dower  and  subject 
also  to  a  mortgage  which  they  assumed  and  agreed  to  pay.  They 
thereby  became  the  primary  debtors  of  the  mortgage  debt  and  held 
the  premises  as  trustees  for  the  owner  of  the  inchoate  right  of 
dower.  They  failed  to  pay  the  mortgage  debt  and  suffered  a  fore- 
closure for  the  purpose  of  barring  the  dower  right  and  then  became 
the  purchasers  at  the  foreclosure  sale.  It  was  held  that,  upon  the 
dower  becoming  choate,  a  direct  action  would  lie  for  the  admeasure- 
ment thereof.  This  decision  was  evidently  reached  by  an  applica- 
tion of  the  principle  that  a  trustee  cannot  bid  at  his  own  sale  and 
that,  therefore,  they  being  the  purchasers,  the  right  of  dower  Was 
not  cut  off  by  the  judgment.  In  the  latter  case  the  husband 
acquired  premises  subject  to  an  outstanding  mortgage  which  was 
transferred  to  a  friend  of  his  who  instituted  an  action  of  foreclosure. 
The  wife  before  answer  applied  for  the  examination  of  the  plaintiff 
and  her  husband,  claiming  that  the  mortgage  was  in  fact  paid  by 
her  husband,  but  that  the  plaintiff  and  her  husband  had  conspired  to 
assert  its  validity  for  the  purpose  of  cutting  off  her  dower.  The 
court  merely  held  that  this  constituted  a  defense  and  justified  the 
order  for  the  examination.  The  distinction  between  that  case  and 
this  is  that  there  the  wife  was  asserting  her  defense  in  the  foreclosure 
action,  and  it  also  appeared  there  that  the  husband,  subsequent  to  his 
purchase,  had  given  a  bond  for  the  payment  of  the  mortgage  debt 
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It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  concurred ;  Patterson 
and  O'Brien,  JJ.,  dissented. 

O'Brien,  J.  (dissenting) : 

I  dissent,  thinking  the  case  was  properly  disposed  of  at  the  Special 
Term,  and  for  the  reasons  stated  in  the  opinion  in  37  Miscellaneous 
Eeports,  729. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


Tompkins  McIlvaine,  as  Sole  Surviving  Partner  of  the  Copartner- 
ship of  Townsend  &  MoIlvaine,  Respondent,  v.  George 
Steinbon,  Appellant,  Impleaded  with  the  Board  of  Education  op 
the  City  of  New  York  and  Others,  Respondents,  and  William 
J.  O'Brien,  as  Sheriff  of  the  County  of  New  York,  Defendant. 

Ifotice  of  appeal — absence  of  a  statement  of  an  intent  to  review  an  intermediate 
order  — position  of  a  respondent  on  whom  no  proposed  case  has  been  served — costs 
belong  to  the  client — an  agreement  to  pay  attorneys  "thirty  (80)  per  centum  of 
whatever  amount  they  may  collect,"  construed. 

In  the  absence  of  a  statement,  in  a  notice  of  appeal  from  a  judgment  rendered  in 
an  action  in  equity,  that  the  appellant  intends  to  bring  np  for  review  an  order 
denying  his  motion  for  a  jury  trial  of  the  issues  of  fact  arising  in  the  action, 
the  Appellate  Division  cannot  review  such  order. 

With  respect  to  a  respondent  upon  whom  the  case  and  exceptions  have  not  been 
served,  an  appeal  to  the  Appellate  Division,  from  a  judgment  rendered  after  a 
trial  at  Special  Term,  brings  up  for  review  only  the  judgment  roll. 

As  between  an  attorney  and  his  client  as  well  as  between  the  client  and  third 
parties,  a  judgment  for  costs,  whether  the  costs  consist  of  those  items  taxable 
as  of  course  or  of  an  extra  allowance  as  well,  belong  to  the  client,  and  the 
attorney  merely  has  a  lien  thereon  for  the  agreed  or  reasonable  compensation 
for  his  services. 

■George  Stein  son,  who  had  been  wrongfully  removed  from  his  position  as  first 
assistant  teacher  in  a  public  school  of  the  city  of  New  York,  employed  a  firm 
of  attorneys  to  bring  an  action  against  the  board  of  education  to  recover  his 
arrears  of  salary,  giving  the  attorneys  the  following  written  retainer:  "I, 
George  Steinson,  hereby  retained  Townsend  &  McIlvaine  to  collect  damages 
for  my  dismissal  from  my  position  as  First  Assistant  Teacher  in  the  Public 


Digitized  by  VjOOQIC 


78  McILVAINE  v.  STEINSON. 

First  Department,  January,  1904.  [Vol.  90. 

Schools  of  the  City  of  New  York  and  for  my  loss  of  salary  as  such  teacher; 
and  I  hereby  agree  to  pay  said  Townsend  &  Mcllvaine  for  their  professional 
services  thirty  (80)  per  centum  of  whatever  amount  they  may  so  collect  for  me 
and  in  addition  the  disbursements  already  incurred  or  to  be  incurred  by  them 
for  me." 

A  judgment  was  rendered  in  favor  of  Steinson  for  the  amount  of  the  arrears  of 
salary  together  with  costs  and  an  extra  allowance  of  $600. 

After  the  rendition  of  the  judgment,  the  attorneys,  without  further  authority 
from  Steinson,  commenced  another  action  for  the  recovery  of  salary  which 
accrued  subsequent  to  the  commencement  of  the  first  action.  Steinson  having 
objected  to  the  bringing  of  this  action  on  the  ground  that  he  had  not  author- 
ized it,  the  attorneys  discontinued  it  without  costs.  Thereafter  the  board  of 
education,  without  suit,  paid  Steinson  the  sum  of  15,188.40  on  account  of 
salary  accruing  subsequent  to  the  commencement  of  the  first  action. 

Meld,  that  the  contract  of  retainer  should  be  construed  strictly  against  the 
attorneys; 

That,  under  the  retainer,  the  attorneys  were  entitled  to  thirty  per  cent  of  the 
entire  amount  of  the  judgment  rendered  in  the  first  action,  and  were  not 
entitled  to  thirty  per  cent  of  the  amount  awarded  as  damages  in  that  action 
together  with  the  entire  amount  of  the  costs  and  extra  allowance; 

That  the  attorneys,  having  acquiesced  in  their  client's  claim  that  they  were  not 
authorized  to  sue  for  the  recovery  of  the  salary  accruing  subsequent  to  the 
commencement  of  the  first  action,  were  not  entitled,  under  their  retainer,  to 
thirty  per  cent  of  the  amount  which  the  board  of  education  had  paid  to  Stein- 
son without  suit. 

Appeal  by  the  defendant,  George  Steinson,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  13th  day  of  June,  1902, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

George  Steinson^  appellant,  in  person. 

Einar  Chrystie,  for  the  plaintiff,  respondent 

Albert  C.  Avbery^  for  the  respondent  Hart. 

Terence  Farley^  for  the  respondents  Board  of  Education  and 

others. 

Latjohlin,  J. : 

On  the  1st  day  of  April,  1901,  the  appellant  recovered  a  judg- 
ment against  the  board  of  education  of  the  city  of  New  York  for 
arrears  of  salary  as  first  assistant  teacher  in  the  public  schools,  from 
which  position  he  had  been  wrongfully  removed.    Messrs.  Town- 
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send  &  Mcllvaine  were  the  attorneys  for  Steinson  in  that  action  ; 
and  the  plaintiff  brings  this  action  as  sole  surviving  partner  to 
recover  part  of  the  judgment  on  an  equitable  assignment  of  a  por- 
tion of  the  recovery  given  in  consideration  of  the  professional  serv- 
ices rendered  and  to  be  rendered  by  his  firm.  The  trial  court  has 
awarded  judgment  for  plaintiff  for  the  entire  amount  claimed. 

The  answer  of  the  appellant  put  in  issue  the  material  allegations 
of  the  complaint  and  set  up  a  counterclaim  for  damages  sustained 
through  the  unskillfulness  and  negligence  of  his  attorneys. 

The  first  assignment  of  error  by  the  appellant  is  a  denial  of  a  jury 
trial  of  the  issues  of  fact.  He  moved  for  a  settlement  of  issues  of 
fact  to  be  tried  by  a  jury.  The  motion  was  denied  and  he  appealed 
to  this  court  from  the  order  denying  it ;  but  the  appeal  was  dis- 
missed for  neglect  to  prosecute  the  same.  He  obtained  no  stay  of 
proceedings  pending  the  appeal  and  in  the  meantime  the  case  was 
moved  for  trial.  At  the  opening  of  the  trial  he  asked  for  an  adjourn- 
ment pending  his  appeal  from  the  order.  This  motion  was  denied 
and  he  excepted.  In  the  notice  of  appeal  from  the  judgment  he 
did  not  give  notice  that  he  intended  to  bring  up  for  review  the 
order  denying  his  motion  for  a  jury  trial  and,  therefore,  we  cannot 
review  the  order.  (Code  Civ.  Proc.  §§  1301,  1316 ;  Herb  v.  Metro- 
politan Hospital,  80  App.  Div.  145.) 

The  trial  court  found  that  the  attorneys  for  the  appellant  were 
acting  under  a  retainer  which  entitled  them  to  thirty  per  cent  of  the 
amount  collected.  The  appellant  contends  that  this  finding  is  not 
supported  by  the  evidence  and  is  against  the  weight  of  the  evidence. 
It  appears  that  in  the  year  1896  the  appellant,  through  other  attorneys, 
instituted  a  mandamus  proceeding  to  procure  his  reinstatement  and 
to  require  the  payment  of  his  salary  and  also  commenced  an  action 
against  the  board  of  education  to  recover  the  arrears  of  salary.  His 
motion  for  a  mandamus  had  been  denied  and  he  had  taken  an 
appeal  from  the  order  denying  it.  On  the  15th  day  of  December, 
1897,  while  this  appeal  was  pending,  and  no  steps  had  been  taken 
in  the  action  subsequent  to  the  service  of  the  summons,  he  gave 
Messrs.  Townsend  &  Mcllvaine  a  retainer  in  writing  as  his  attor- 
neys "  to  take  all  necessary  steps  to  procure"  his  reinstatement  and 
the  payment  of  the  arrears  of  salary ;  and  he  agreed  to  pay  them 
fifteen  per  cent  of  any  and  all  amounts  recovered  and  also  to  pay 
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"from  time  to  time  all  necessary  disbursements  as  they  arise." 
Prior  to  the  decision  of  the  Court  of  Appeals  in  the  mandamus  pro- 
ceeding it  occurred  to  his  attorneys  that  they  might  be  able  to  pro- 
cure his  reinstatement  without  being  able  to  collect  the  arrears 
of  salary ;  and  on  the  4th  day  of  March,  1898,  he  promised  in  writ- 
ing, in  that  event,  to  pay  them  reasonable  compensation  for  the 
services  rendered.  The  undisputed  evidence  shows  that  the  appel- 
lant did  not  pay  all  necessary  disbursements  from  time  to  time  as 
they  arose  and  that  the  attorneys  were  obliged  to  and  did  advance 
their  own  funds  therefor  for  which  they  had  not  been  reimbursed. 
The  Court  of  Appeals  affirmed  the  decision  of  the  lower  court  deny- 
ing the  application  for  reinstatement.  In  the  meantime  the  complaint 
in  the  action  for  salary  had  been  served  and  issue  was  joined  therein 
on  the  25th  day  of  January,  1899,  and  the  case  was  placed  upon  the 
calendar  and  set  to  be  called  for  trial  on  the  24th  day  of  May,  1899. 
On  the  29th  day  of  March,  1899,  the  appellant  gave  his  attorneys 
another  retainer  in  writing  as  follows : 

"  I,  George  Steinson,  hereby  retained  Townsend  &  Mcllvaine  to 
collect  damages  for  my  dismissal  from  my  position  as  First  Assistant 
Teacher  in  the  Public  Schools  of  the  City  of  New  York  and  for  my 
loss  of  salary  as  such  teacher;  and  I  hereby  agree  to  pay  said 
Townsend  &  Mcllvaine  for  their  professional  services  thirty  (30) 
per  centum  of  whatever  amount  they  may  so  collect  for  me  and  in 
addition  the  disbursements  already  incurred  or  to  be  incurred  by 
them  for  me. 

"Dated,  March  29, 1899.  GEORGE  STEINSON." 

The  plaintiff  claims  that  the  compensation  of  the  attorneys  is  to 
be  determined  by  this  retainer  and  the  appellant  contends  that  it 
depends  on  the  first  retainer.  Parol  evidence  was  given  by  both 
parties  without  objection  concerning  the  object  and  application  of 
the  last  retainer.  The  appellant  testified,  in  substance,  that  it 
was  intended  to  apply  to  actions  that  might  be  thereafter  brought 
against  the  individual  members  of  the  board  of  education  for  his 
wrongful  discharge ;  but  this  is  controverted  by  the  testimony  of 
Mcllvaine  whose  testimony  is  to  the  effect  that  this  retainer  was  the 
result  of  negotiations  between  the  parties  with  reference  to  the 
pending  action  for  salary.     Correspondence  between   the  parties 
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leading  up  to  the  giving  of  this  retainer  was  also  introduced  in 
evidence  which,  as  we  construe  it,  related  to  the  compensation  to  be 
received  by  the  attorneys  for  the  trial  of  the  action  to  recover  salary 
and  for  the  subsequent  proceedings  therein.  On  the  23d  day  of 
May,  1899,  the  attorneys,  at  the  request  of  the  appellant,  according 
to  the  testimony  of  Mcllvaine,  which  is  not  controverted,  accepted 
this  retainer.  The  case  was  tried  before  the  court  without  a  jury 
and  decision  reserved.  Pending  the  decision  the  appellant  attempted 
to  dismiss  his  attorneys.  After  the  decision,  which  was  adverse  to 
the  appellant,  his  attorneys  notified  him  in  writing  that  as  he  did  not 
wish  them  to  continue  to  act  as  his  attorneys  they  would  take  no 
further  steps  in  the  case  unless  he  notified  them  in  writing  that  he 
wished  them  to  continue  to  act  under  their  retainer  and  assured  them 
that  he  would  leave  the  full  control  of  the  case  in  their  hands.  The 
appellant  replied  to  this  letter,  acquiescing  in  their  determination 
not  to  act  further  and  notifying  them  that  he  had  procured  other 
counsel.  Subsequently  the  appellant,  after  further  negotiations 
with  his  attorneys,  formally  withdrew  his  revocation  of  their  retainer 
and  authorized  them  to  take  up  his  case  again  upon  "  the  original 
terms  "  of  his  retainer  and  agreed  to  give  them  the  full  control  that 
is  usually  given  to  attorneys  and  promised  not  to  interfere  between 
them  and  the  court  or  the  corporation  counsel.  They  then  resumed 
charge  of  the  case.  They  appealed  to  the  Appellate  Division,  where 
the  judgment  was  reversed  and  a  new  trial  granted ;  and  from  this 
judgment  the  city  appealed,  giving  a  stipulation  for  judgment 
absolute.  The  Court  of  Appeals  affirmed  the  reversal.  The  Special 
Term  awarded  judgment  on  the  remittitur  for  the  amount  of  the 
arrears  of  salary  and  costs.  The  city  then  appealed  on  the  ground 
that  there  should  have  been  an  assessment  of  damages,  but  the 
Appellate  Division  affirmed  and  this  ended  the  litigation. 

The  appellant  also  contends  that  the  revocation  of  the  discharge 
of  his  attorneys  and  authority  to  them  to  resume  charge  of  the  case 
"  upon  the  original  terms  "  of  his  retainer  had  reference  to  the  first 
retainer  fixing  the  compensation  at  fifteen  per  cent.  In  view  of  the 
fact  that  there  had  been  two  retainers  relating  to  this  action,  the 
appellant's  letter  authorizing  his  attorneys  to  resume  charge  of  the 
case  was  ambiguous,  and  parol  evidence  was  properly  received  to 
App,  Div.— Vol.  XC.        6 
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identify  the  retainer  to  which  it  related.  Mcllvaiue  testified  in  effect 
that  at  the  interview  between  him  and  the  appellant  preceding  the 
writing  of  this  letter,  and  at  which  they  came  to  an  understanding 
that  the  letter  was  to  be  written,  he  suggested  that  the  fee  for 
the  services  of  the  attorneys  should  be  increased  from  thirty  per 
cent,  but  the  appellant  objected  to  an  increase  and  expressed  a  will- 
ingness to  let  it  remain  at  thirty  per  cent  and  he  acquiesced.  As 
already  stated,  we  are  of  opinion  that  at  the  time  of  the  attempted 
discharge  of  the  attorneys  they  were,  by  mutual  consent  of  the 
parties,  acting  under  the  retainer  of  March  29,  1899.  We  deem  it 
unnecessary  to  decide  whether  this  retainer  differed  from  the  first  in 
any  respect  other  than  as  to  the  compensation  of  the  attorneys  and 
if  not  whether  the  attorneys  were  at  liberty  to  exact  or  justified  in 
exacting  increased  compensation  so  that  there  was  a  valid  considera- 
tion for  the  new  retainer,  because,  in  any  event,  the  attorneys  and 
client  having  agreed  to  sever  their  relations  the  former  were  at 
liberty  to  require,  as  a  condition  of  their  resuming  charge  of  the 
case,  an  agreement  that  they  were  to  act  under  the  thirty  per  cent 
retainer  as  was  done. 

The  trial  court  has  allowed  the  plaintiff  the  entire  amount  of  the 
costs  taxed  in  the  action  to  recover  salary  including  an  extra 
allowance  of  $500  therein  and  thirty  per  cent  of  the  balance  of 
the  recovery.  The  appellant  contends  that  the  plaintiff  was  only 
entitled  to  the  stipulated  percentage  of  the  recovery  on  account 
of  salary  exclusive  of  costs.  As  between  an  attorney  and  his 
client,  as  well  as  between  the  client  and  third  parties,  a  judgment 
for  costs,  whether  the  costs  consist  of  those  items  taxable  as  of 
course,  or  of  an  extra  allowance  as  well,  belong  to  the  client ;  and 
the  attorney  merely  has  a  lien  thereon  for  the  agreed  or  reasonable 
compensation  for  his  services.  {Starin  v.  Mayor,  etc.,  106  N.  T. 
82 ;  Gallup  v.  Perue,  10  Hun,  525  ;  Wheaton  v.  Newcombe,  48  N. 
T.  Super.  Ct.  215 ;  Matter  of  Jackson  v.  Stone,  48  App.  Div.  628 ; 
Barry  v.  Third  Ave.  H.  H.  Co.,  87  id.  543.)  Of  course  it  is 
competent  for  the  client  to  stipulate  that  the  attorney  shall  have  the 
costs  in  addition  to  other  compensation ;  but  neither  in  the  retainer 
of  March  29, 1899,  nor  in  the  acceptance  thereof  do  we  find  any 
agreement  to  that  effect.  The  contract  as  to  compensation  is  that 
the  client  is  to  pay  the  attorneys  "thirty. (30)  per  centum  of  what- 
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ever  amount  they  may  so  collect  for  me."  According  to  the  testi- 
mony of  appellant,  which  is  not  disputed,  this  retainer  was  dictated 
by  Mcllvaine.  In  view  of  this  fact  and  of  the  relation  of  attorneys 
and  client*  it  should  be  construed  strictly  against  the  attorneys. 
There  is,  therefore,  much  ground  for  contending  that  the  percentage 
should  be  limited  to  that  part  of  the  recovery  which  relates  to  the 
salary  or  damages.  It,  however,  specifies  a  percentage  of  the 
amount  collected  by  the  attorneys  for  the  client,  and,  although  the 
costs  belong  to  the  client,  still  the  extra  allowance  is  obtained 
through  an  application  made  to  the  court  by  the  attorneys  in  his 
*  behalf,  and  the  whole  is  collected  for  him  by  the  attorneys.  While 
I  deem  it  clear,  therefore,  that  the  costs  were  erroneously  awarded 
in  gross  to  the  attorneys,  yet  I  am  of  opinion  that  the  fair  con- 
struction of  the  retainer  is  that  the  attorneys  were  entitled  to  thirty 
per  cent  of  the  entire  recovery. 

After  the  decision  of  the  Court  of  Appeals  in  the  action  for  salary 
another  action  was  commenced  by  the  attorneys,  without  farther 
authority  from  the  client,  for  the  recovery  of  salary  amounting  to 
$5,000,  which  accrued  subsequent  to  the  date  of  the  commencement 
of  the  first  action.  The  appellant,  on  learning  that  this  action  was 
brought,  objected,  contending  that  he  had  not  authorized  it.  Sub* 
sequently  the  attorneys,  at  his  instigation,  discontinued  it,  without 
costs.  Thereafter  the  board  of  education,  without  suit,  paid  the 
appellant  the  sum  of  $5,133.40  on  account  of  salary  accruing  subse- 
quent to  the  commencement  of  the  first  action.  The  trial  court  has 
also  allowed  a  recovery  of  thirty  per  cent  of  this  amount  We 
think  this  was  error.  Although  the  board  of  education,  in  volun- 
tarily making  the  payment,  was  doubtless  influenced  by  the  decision 
of  the  Court  of  Appeals,  and  probably  there  would  have  been  no 
defense  to  its  recovery,  yet  it  cannot  be  said  that  it  was  recovered 
by  the  attorneys  under  their  retainer.  They  acquiesced  in  their 
client's  claim  that  they  were  not  authorized  to  sue  for  the  recov- 
ery of  this  salary,  and  discontinued  the  action  which  they  had 
brought  for  that  purpose.  They  were,  therefore,  not  entitled  to 
any  percentage  of  any  amount  of  the  salary  thus  voluntarily  paid 
without  suit. 

The  respondent  Hart  was  made  a  party  defendant  on  account 
of  his  having  filed  a  notice  claiming  an  equitable  assignment  of 
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$500  of  the  judgment  for  services  as  counsel  on  the  appeal  to  the 
Appellate  Division  from  the  judgment  dismissing  the  complaint  in 
the  action  for  salary.  The  proposed  case  and  exceptions  have  not 
been  served  upon  him.  The  appeal,  therefore,  as  to  him  only  brings 
up  the  judgment  roll.  In  the  decision  the  learned  trial  justice  finds 
that  Hart  was  retained  by  appellant  as  counsel  at  an  agreed  com- 
pensation of  $500,  payable  out  of  the  recovery,  and  that  he  fully 
performed  the  services  and  has  a  lien  upon  the  judgment  to  the 
extent  of  $500  and  interest  from  the  1st  day  of  April,  1901,  and 
has  an  equitable  assignment  of  the  judgment  to  that  extent.  The 
judgment  follows  the  decision  in  this  regard.  There  is,  therefore, 
no  merit  in  the  appeal  from  Hart's  recovery. 

The  court  dismissed  the  appellant's  counterclaim  upon  the  merits, 
and  he  contends  that  this  was  error.  The  dismissal  was  upon  the 
theory  that  the  appellant  failed  to  establish  his  counterclaim,  and 
the  decision  in  this  regard  is  fairly  sustained  by  the  evidence. 

The  learned  counsel  for  the  city  contends  that  recovery  of  inter- 
est should  not  be  allowed  as  against  the  city.  The  decision  author- 
izes and  the  judgment  provides  for  the  recovery  of  interest,  and  the 
city  has  not  appealed.  Consequently,  that  question  is  not  before  us. 
The  defendant  Steinson  demanded  no  relief  against  the  city,  the 
board  of  education  or  the  comptroller  in  his  answer,  and,  therefore, 
he  could  not  have  obtained  any  greater  relief  against  them  on  appeal 
than  he  was  awarded  in  the  trial  court.  It  was,  therefore,  unneces- 
sary for  them  to  appear  upon  the  appeal. 

It  follows,  therefore,  that  the  judgment  should  be  modified  by 
limiting  the  plaintiff's  recovery  to  thirty  per  cent  of  the  face  of  the 
judgment  in  the  action  for  the  recovery  of  appellant's  salary  and 
interest  thereon,  and  as  so  modified  affirmed,  with  costs  to  respond- 
ent Hart,  but  without  costs  to  the  appellant  or  other  respondents. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Hatch,  JJ., 
concurred. 

Judgment  modified  by  limiting  plaintiff's  recovery  to  thirty  per 
cent  of  the  face  of  the  judgment  in  the  action  for  the  recovery  of 
appellant's  salary  and  interest  thereon,  and  as  so  modified  affirmed, 
with  costs  to  respondent  Hart,  but  without  costs  to  the  appellant  or 
other  respondents 
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Fredkbio  L.  Cobb  and  Piebbb  C.  Hall,  Respondents,  v.  Domingo 
M.  Monjo,  Appellant,  Impleaded  with  Sooietb  Annonyme  De 
Exploitation  Deb  Brevets  Reuse  Aux  Etats  Unis,  L'Ameb- 
ique,  Defendant. 

Misjoinder  of  parties  plaintiff —  ttco  parties,  each  having  an  independent  separate 
contract  with  a  third  person,  cannot  in  one  action  sue  to  recover  the  amount  due 
under  both  contrasts. 

Except  in  those  cases  where  the  Interests  of  numerous  parties  are  similar,  and  the 
Code  of  Civil  Procedure  permits  one  party  to  bring  an  action  for  the  benefit  of 
himself  and  all  others  similarly  situated,  the  plaintiffs  must  all  be  interested  in 
all  the  causes  of  action  stated,  and  if  they  are  not,  a  demurrer  for  misjoinder  of 
parties  plaintiff  will  lie. 

Where  the  owner  of  a  patent  enters  into  a  contract  with  one  party  by  which  such 
owner  agrees  that  if  such  party  shall  sell  the  patent  it  will  pay  to  him  as  com- 
missions a  sum  equal  to  two-thirds  of  five  per  cent  of  the  selling  price,  and 
such  owner  also  enters  into  another  contract  with  another  party  by  which  it 
agrees  that  if  such  other  party  shall  sell  the  patent  it  will  pay  him  as  commis- 
sions a  sum  equal  to  one-third  of  five  per  cent  of  the  selling  price,  the  two 
parties  thus  contracted  with  cannot  recover  in  a  single  action  the  full  commis- 
sions due  to  them  under  both  contracts. 

Appeal  by  the  defendant,  Domingo  M.  Monjo,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
4th  day  of  September,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  said  defend- 
ant's demurrer  to  the  plaintiffs'  complaint. 

Pratt  A.  Brown,  for  the  appellant. 

Frederick  Bdtzy  for  the  respondents. 

Laughlin,  J. : 

This  action  is  brought  upon  two  separate  contracts  for  the  pay- 
ment of  commissions  for  selling  a  patented  machine  for  manufactur- 
ing cigars  or  rolls  of  tobacco.  The  patent  was  owned  by  the 
defendant,  the  Societe  Annonyme  de  Exploitation  des  Brevets  Beuse 
aux  Etats  Unis  L'Amerique.  The  contracts  were  made  with  the 
appellant  individually  and  as  attorney  in  fact  for  the  owner  of  the 
patents.    One  of  the  contracts  was  made  with  the  plaintiff  Cobb, 
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and  the  defendants  agreed  therein,  among  other  things,  that  in  the 
event  of  a  sale  of  the  patent  by  him  to  the  American  Tobacco  Com- 
pany for  more  than  $1,500,000  they  wonld  pay  him  in  cash  as  com- 
missions a  snm  equal  to  two-thirds  of  five  per  cent  of  the  selling 
price.  The  other  contract  was  made  with  the  plaintiff  Rail,  and 
the  defendants  agreed  therein,  among  other  things,  that  if  he  should 
sell  the  patent  to  said  tobacco  company  for  more  than  $1,500,000, 
they  wonld  pay  him  in  cash  as  commissions  a  snm  equal  to  one-third 
of  five  per  cent  of  the  selling  price.  It  is  alleged  in  the  complaint 
that  a  sale  of  the  patent  to  the  tobacco  company  was  effected  by  the 
plaintiffs  at  the  price  of  $5,000,000,  and  they  demand  judgment  for 
$250,000,  being  a  sum  equal  to  five  per  cent  of  the  selling  price, 
less  $2,600,  which  it  is  admitted  has  been  paid  to  apply  on  the 
commissions. 

The  demurrer  is  upon  the  grounds  that  the  facts  stated  do  not 
constitute  a  cause  of  action,  and  that  there  is  a  misjoinder  of  par- 
ties plaintiff  in  that  two  separate  causes  of  action  are  alleged,  one 
in  favor  of  one  plaintiff  and  the  other  in  favor  of  the  other,  neither 
being  interested  in  the  other's  cause  of  action.  It  is  unnecessary  to 
consider  the  first  ground  of  demurrer  for  the  second  ground  is 
unanswerable  and  the  action  cannot  be  maintained  by  the  plaintiffs 
jointly.  The  contracts  are  in  writing  and  are  annexed  to  and  made 
a  part  of  the  complaint.  The  contract  with  each  plaintiff  is  sepa- 
rate and  distinct ;  and  the  liability  of  the  defendants  to  them  upon 
the  facts  alleged  is  several.  There  is  no  theory  upon  which  the 
action  of  the  plaintiffs  in  attempting  to  unite  their  interests  in  a 
single  cause  of  action  brought  by  both  of  them  can  be  sustained. 
They  are  not  claiming  the  same  fund,  nor  does  the  action  relate  to 
any  fund.  The  contracts  merely  created  an  obligation  in  a  certain 
event  to  pay  a  sum  of  money  as  commissions.  The  plaintiffs  seek 
to  recover  in  one  action  the  full  commissions  under  both  contracts. 
Neither  plaintiff  has  any  interest  in  the  other's  contract  or  commis- 
sions. Either  might  have  assigned  his  cause  of  action  to  the  other, 
but  that  has  not  been  done.  They  wish  to  recover  a  money  judg- 
ment jointly  in  which  one  will  have  a  two-thirds  and  the  other  a  one- 
third  interest.  Except  in  those  cases  where  the  interests  of  numer- 
ous parties  are  similar  and  the  Code  permits  one  party  to  bring  an 
action  for  the  benefit  of  himself  and  all  others  similarly  situated, 
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the  plaintiffs  must  be  all  interested  in  the  causes  of  action  stated ; 
and  if  they  are  not  a  demurrer  for  misjoinder  of  parties  plaintiff 
will  lie.  This  proposition  is  too  clear  to  require  the  citation  of 
authorities. 

It  follows  that  the  interlocutory  judgment  should  be  reversed, 
with  costs  to  appellant,  and  demurrer  sustained,  with  costs,  and  final 
judgment  on  the  demurrer  granted  dismissing  the  complaint,  with 
costs. 

Yak  Brunt,  P.  J.,  Pattebson,  Ingraham  and  Hatch,  JJ., 
concurred. 

Interlocutory  judgment  reversed,  with  costs  to  appellant,  and 
demurrer  sustained,  with  costs,  and  final  judgment  on  the  demurrer 
granted  dismissing  complaint,  with  costs. 


Isaac  N.  Roth,  Respondent,  v.  Julia  Roth,  Appellant. 
Action  for  divorce  —  charge  a$  to  inferencee  of  innocence  or  guilt. 

In  an  action  brought  to  obtain  an  absolute  divorce,  evidence  that  the  defendant 
committed  adultery  with  the  corespondent  prior  to  the  period  covered  by  the 
issues  is  admissible  for  the  purpose  of  showing  an  inclination  and  lascivious 
desire  on  the  part  of  the  defendant  and  the  corespondent,  from  which  the  jury 
may  infer  that  on  the  subsequent  occasions  when  the  parties  were  together 
during  the  period  covered  by  the  issues,  under  circumstances  affording  an 
opportunity  for  the  gratification  of  such  inclination  and  desire,  it  is  probable 
that  they  committed  adultery. 

The  doctrine  laid  down  by  the  Court  of  Appeals  in  Pollock  v.  Pollock  (71  N.  Y. 
187),  to  the  effect  that  in  an  action  for  an  absolute  divorce  based  upon  circum- 
stantial evidence,  if  the  facts  and  circumstances  are  as  consistent  with  innocence 
as  with  guilt,  or  are  reconcilable  with  innocence,  the  plaintiff  is  not  entitled  to 
recover,  was  not  overruled  by  Allen  v.  Allen  (101  N.  T.  668). 

In  the  Allen  case  the  Court  of  Appeals  merely  intended  to  disapprove  of  those 
expressions  in  the  Pollock  case,  which  are  to  the  effect  that  the  evidence  must 
satisfy  the  court  or  jury  beyond  a  doubt  of  the  guilt  of  the  defendant,  and  that 
the  fact  of  adultery  could  not  be  found  upon  circumstantial  evidence,  unless 
the  circumstances  admit  of  no  other  possible  conclusion. 

In  an  action  for  an  absolute  divorce  the  court  may  properly  decline  to  charge, 
"  That  if,  from  the  facts  presented  there  is  an  inference  of  innocence  as  well  as 
of  guilt,  the  Jury  are  bound  to  answer  in  the  negative,"  as  the  inference  of 
guilt  might  be  stronger  than  that  of  innocence. 
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The  court  may  also  properly  refuse  to  instruct  the  jury  that  before  they  could 
find  that  the  defendant  had  committed  adultery,  they  must  come  to  the  con- 
clusion that  no  other  inference  than  guilt  could  be  drawn  from  the  evidence, 
and  that  while  the  act  of  adultery  might  be  established  by  presumptive  evi- 
dence alone  "  yet  such  evidence  must  lead  inevitably  to  that  fact,  exclusive  of 
every  other  conclusion/'  as  such  a  charge  would  fall  within  the  condemnation 
of  the  views  expressed  by  the  Court  of  Appeals  in  the  Allen  case. 

Semble,  that  a  direction  that  if  the  evidence  was  equally  consistent  with  innocence 
and  with  guilt,  or  that  if  the  evidence  was  reconcilable  with  the  theory  of 
innocence,  the  defendant  was  entitled  to  a  verdict,  would  have  been  proper. 

Appeal  by  the  defendant,  Julia  Roth,  from  so  much  of  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
10th  day  of  December,  1902,  upon  the  verdict  of  a  jury,  as  adjudges 
that  the  plaintiff  is  entitled  to  a  judgment  of  divorce,  and  that  ali- 
mony shall  cease  from  the  date  of  the  entry  of  such  interlocutory 
judgment,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  10th  day  of  December,  1902,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Jesse  S.  Epstein,  for  the  appellant. 

Hugo  Wintrier,  for  the  respondent.  * 

Laughlin,  J. : 

The  evidence  of  defendant's  adultery  is  ample  to  sustain  the  ver- 
dict and  decision. 

Two  exceptions  require  consideration.  One  of  the  issues  sub- 
mitted to  the  jury  was  whether  the  defendant  committed  adultery 
with  the  co-respondent  on  the  3d  day  of  July,  1901,  at  No.  235 
Brook  avenue,  and  another  issue  was  as  to  whether  she  committed 
adultery  at  the  same  place  with  the  corespondent  between  the  ninth 
day  of  September  and  the  twentieth  day  of  December  in  the  same 
year ;  and  a  third  issue  was,  whether  she  had  committed  a  similar  act 
with  the  co-respondent  at  a  cottage  in  Patchogue.  There  was  satisfac- 
tory circumstantial  evidence  of  her  commission  of  adultery  with  the 
co-respondent  at  the  place  mentioned  on  the  3d  day  of  July,  1901,  but 
this  had  been  condoned.  There  was  ample  evidence  that  she  and 
the  co-respondent  had  been  together  at  the  same  place  between  the 
9th  day  of  September  and  the  20th  day  of  December,  1901,  and  at 


Digitized  by  VjOOQIC 


ROTH  v.  ROTH.  89 


App.  Div.]  First  Department,  January,  1904. 

Patchogne  at  the  time  specified  under  circumstances  affording  an 
opportunity  for  the  commission  of  similar  acts.  The  court  received 
evidence  tending  to  show  and  sufficient  to  justify  the  inference  that 
during  a  night  shortly  after  the  6th  of  July,  1901,  the  co-respondent 
occupied  a  bedroom  with  the  defendant  at  said  No.  235  Brook 
avenue.  This  evidence  was  received  under  defendant's  objection 
and  exception  that  it  was  not  within  the  issues  and  that  evidence  of 
specific  acts  of  adultery  other  than  those  specified  was  inadmissible. 
The  judgment  is  not  predicated  upon  a  finding  of  adultery  upon 
that  occasion.  The  evidence  was  received  merely  for  the  purpose 
of  showing  an  inclination  and  lascivious  desire  from  which  the  jury 
might  infer  that  on  the  subsequent  occasions  when  the  parties  were 
together  during  the  period  covered  by  the  issues  submitted,  under 
circumstances  affording  an  opportunity  for  the  gratification  of  such 
inclination  and  desire,  it  was  probable  that  they  committed  adultery. 
For  this  purpose  we  think  the  evidence  was  admissible. 

The  learned  trial  justice  was  evidently  of  opinion  that  the  rule 
laid  down  by  the  Court  of  Appeals  in  PoUoch  v.  Pollock  (71  N.  Y. 
137),  to  the  effect  that  in  an  action  for  divorce  depending  upon  cir- 
cumstantial evidence  where  the  facts  and  circumstances  are  as  con- 
sistent with  innocence  as  with  guilt  or  are  reconcilable  with  inno- 
cence, the  plaintiff  is  not  entitled  to  recover,  has  been  overruled  by 
Allen  v.  Allen  (101  K  Y.  658).  While  it  would  seem  from  the 
opinion  in  Allen  v.  Alien  (supra)  that  the  Court  of  Appeals  did 
intend  to  modify  the  doctrine  of  PoUoch  v.  Pollock  (supra),  yet 
the  doctrine  announced  in  the  Pollock  case  has  been  frequently 
reaffirmed  by  the  Court  of  Appeals  in  divorce  cases  and  in  cases 
involving  issues  of  fraud.  (Conger  v.  Conger,  82  N.  T.  603 ;  Lopez 
v.  Campbell,  163  id.  340.)  In  Lopez  v.  Campbell  (supra)  the 
Court  of  Appeals  say :  "  While  a  material  fact  may  be  established  by 
circumstantial  evidence,  still,  to  do  so  the  circumstances  must  be 
such  as  to  fairly  and  reasonably  lead  to  the  conclusion  sought  to  be 
established,  and  to  fairly  and  reasonably  exclude  any  other  hypoth- 
esis. Where  the  evidence  is  capable  of  an  interpretation  which 
makes  it  equally  consistent  with  the  absence  as  with  the  presence 
of  a  wrongful  act,  that  meaning  must  be  ascribed  to  it  which 
accords  with  its  absence.  In  other  words,  it  can  only  be  established 
by  proof  of  such  circumstances  as  are  irreconcilable  with  any  other 
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theory  than  that  the  act  was  done ; "  and  cite  Morris  v.  Talcott 
(96  N.  Y.  100)  and  the  Pollock  case,  among  others,  as  authority 
for  that  proposition.  The  doctrine  of  the  Pollock  case  to  the  effect 
here  stated  has  recently,  been  expressly  approved  by  this  court  in 
PoiUon  v.  PoiUon  (78  App.  Div.  127-129).  In  the  Allen  Case 
(supra)  we  think  the  Court  of  Appeals  merely  intended  to  dis- 
approve of  those  expressions  in  the  opinion  in  the  Pollock  case 
which  are  to  the  effect  that  the  evidence  must  satisfy  the  court  or 
jury  beyond  a  doubt  of  the  guilt  and  that  the  fact  of  adultery 
could  not  be  found  upon  circumstantial  evidence  unless  the  circum- 
stances admit  of  no  ot/ier  possible  conclusion. 

At  the  close  of  the  charge  counsel  for  defendant  drew  the  atten- 
tion of  the  court  to  a  request  which  he  had  submitted,  but  which  he 
did  not  read  in  the  presence  of  the  jury,  saying,  "  It  is  virtually  what 
the  Court  says  in  the  case  of  Pollock  vs.  Pollock.19  To  this  the  court 
replied, "  That  has  been  distinctly  overruled  by  Allen  vs.  Alleti,  101 
N.  T.  658,  which  I  just  read  to  the  jury  —  they  overruled  Pollock 
vs.  Pollock."  Counsel  for  the  defendant  thereupon  took  an  excep- 
tion. This  exception  in  and  of  itself  presents  no  error  for  it  does  not 
appear  just  what  the  court  declined  to  charge.  Subsequently  counsel 
for  the  defendant  specifically  requested  the  court "  to  direct  the  jury 
to  answer  the  issues  presented  to  them  in  the  negative  because 
the  facts  and  circumstances  proven  by  the  plaintiff  are  reconcilable 
with  the  theory  that  the  act  had  not  been  committed,"  and  to  the 
refusal  of  the  court  to  so  instruct  the  jury  an  exception  was  taken. 
No  error  was  presented  by  this  exception  for  the  reason  that  it  was 
a  question  for  the  jury.  It  could  not  be  affirmed  as  matter  of  law 
that  the  facts  and  circumstances  proven  were  reconcilable  with  the 
theory  of  in  nocence.  Counsel  for  the  defendant  thereupon  requested 
the  court  to  charge,  "  that  if  from  the  facts  presented  there  is  an 
inference  of  innocence  as  well  as  of  guilt,  the  jury  are  bound  to 
answer  in  the  negative.'9  This  the  court  declined,  saying  that  the 
jury  had  already  been  instructed  in  the  language  of  the  Court  of 
Appeals,  and  that  the  burden  was  clearly  upon  the  plaintiff  of 
showing  the  commission  of  the  acts  by  a  fair  preponderance  of 
credible  evidence.  Counsel  for  the  defendant  duly  excepted.  The 
refusal  to  instruct  the  jury  in  the  language  of  this  request  presents 
no  error.    If  granted,  it  would  only  have  confused  the  minds  of 
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the  jurors.  If  there  was  in  one  view  of  the  evidence  an  inference 
of  gnilt  and  in  another  view  an  inference  of  innocence,  it  does  not 
necessarily  follow  that  the  evidence  is  as  consistent  with  innocence 
as  with  guilt,  or  is  reconcilable  with  the  theory  of  innocence.  The 
inference  of  guilt  may  be  stronger  than  the  inference  of  innocence. 
Counsel  for  defendant  also  requested  the  court  to  direct  the  jury, 
in  substance,  to  find  in  favor  of  the  defendant  on  the  main  issues 
submitted,  on  the  ground  that  the  facts  testified  to  by  the  witnesses 
for  the  plaintiff  were  capable  of  the  interpretation  that  the  act  of 
adultery  had  not  been  committed,  and  also  on  the  ground  that  the 
facts  and  circumstances  proven  were  reconcilable  with  the  theory 
of  innocence,  and  excepted,  separately,  to  the  court's  refusal  to  so 
charge.  The  evidence  did  not  warrant  or  require  the  inference  of 
innocence  as  matter  of  law.  These  requests  were,  therefore,  prop- 
erly refused.  Counsel  for  the  defendant  also  requested  the  court 
to  instruct  the  jury  that  before  they  could  answer  the  issues  in  the 
affirmative  they  must  come  to  the  conclusion  that  no  other  inference 
than  guilt  could  be  drawn  from  the  evidence,  and  that  while  the  act 
of  adultery  might  be  established  by  presumptive  evidence  alone 
"  yet  such  evidence  must  lead  inevitably  to  that  fact,  exclusive  of 
every  other  conclusion,"  and  to  the  refusal  of  the  court  to  so  charge 
he  duly  excepted.  That  request,  we  think,  fairly  falls  within  the 
condemnation  of  the  views  expressed  by  the  Court  of  Appeals  in 
the  Allen  case.  These  requests  were  handed  up  but  were  not  read 
aloud  or  stated  in  the  presence  of  the  jury.  A  direction  that  if  the 
evidence  was  equally  consistent  with  innocence  and  with  guilt,  or  that 
if  the  evidence  was  reconcilable  with  the  theory  of  innocence  the 
defendant  was  entitled  to  a  verdict  would  have  been  proper  and 
would  have  aided  the  jury ;  but,  as  has  been  seen,  the  defendant 
has  not  fairly  raised  the  question  by  request  and  exception.  More- 
over, the  main  charge  of  the  court,  which  was  able  and  instructive, 
was  quite  favorable  to  the  defendant  upon  the  law.  The  jury  were 
instructed,  among  other  things,  that  "  the  burden  is  upon  the  plain- 
tiff from  first  to  last  in  the  case.  He  must  satisfy  you  by  a  fair 
preponderance  of  credible  evidence  of  the  two  propositions  which  I 
have  heretofore  indicated  to  you ;  first,  that  these  parties  had  the 
lascivious  desire;  and,  second,  that  they  had  the  opportunity  to 
gratify  it ;  and  third,  that  they  did  gratify  it.    That,  however,  you 
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may  find  as  an  inference,  that  is  to  say,  yon  are  not  called  upon  to- 
receive  direct  proof  of  the  fact,  bnt  given  the  desire  and  intent  and 
opportunity,  you  may  if  you  are  satisfied  by  a  fair  preponderance  of 
credible  evidence,  if  you  can  say  it  is  likely  and  probable,  and  neces- 
sarily followed  from  the  preceding  circumstances  that  they  did  com- 
mit the  act,  you  may  find  it,  although  no  one  saw  it."  We  are  of 
opinion,  therefore,  that  these  exceptions  preseut  no  reversible  error. 
The  other  exceptions  in  the  case  have  been  examined  but  require  no- 
special  mention. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  J«L 
concurred. 

Judgment  affirmed.    


Frederick  Klein,  Respondent,  v.  East  River  Eleotrio  Light 
Company  (Thereafter  Known  by  the  Name  of  the  Thomson- 
Houston  Eleotrio  Company)  and  the  Manhattan  Electric? 
Light  Company,  Appellants. 

Coupons  detached  from  a  mortgage  bond —  when  they  are  collectible  from  a  company 
which  hat  received  the  assets  and  paid  other  coupons  of  the  company  issuing  the- 
bonds  —  competency  and  effect  of  sworn  statements  in  an  original  answer  where  an 
amended  complaint  and  an  amended  answer  have  been  seined  in  the  action  —  com- 
petency of  an  attorney's  letter  advising  their  payment. 

In  an  action  brought  to  recover  upon  interest  coupons,  which  had  been  detached 
from  mortgage  bonds  issued  by  the  East  River  Electric  Light  Company,  it- 
appeared  that  in  1892  the  name  of  the  East  River  Electric  Light  Company  was 
changed  to  the  Thomson-Houston  Electric  Light  Company  and  that  its  assets 
were  sold  upon  a  mortgage  foreclosure  in  December,  1894,  and  were  subse- 
quently purchased  by  the  Madison  Square  Light  Company  which  had  been 
organized  in  December,  1894,  pursuant  to  an  agreement  or  plan  dated  Decem- 
ber 26,  1894.  In  August,  1896,  the  Madison  Square  Light  Company  was  con- 
solidated with  the  Manhattan  Electric  Light  Company. 

The  action  was  brought  against  the  East  River  Electric  light  Company  and  th» 
Manhattan  Electric  Light  Company.  The  latter  company  interposed  an  answer 
in  which  it  admitted  that  it  was  the  successor  of  the  East  River  Electric  Light- 
Company  and  that  it  acquired  the  franchise  and  properties  of  the  latter  sub- 
ject to  the  mortgage  and  the  payment  by  it  of  the  bonds  and  coupons;  that  as. 
the  successor  of  the  East  River  Electric  Light  Company  it  was,  and  had  been,. 
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at  all  times  ready  and  willing  to  pay  the  principal  of  the  coupons,  but  was  not 
willing  to  pay  the  interest  on  such  coupons. 

After  this  answer  had  been  interposed  the  Manhattan  Electric  Light  Company 
became  merged  in  the  Edison  Electric  Illuminating  Company.  An  amended 
complaint  was  then  served,  to  which  the  Edison  Electric  Illuminating  Com- 
pany served  an  answer  on  behalf  of  the  Manhattan  Electric  Light  Company, 
alleging  that  the  coupons  were  void;  that  while  the  bonds  were  in  the  posses- 
sion of  the  East  River  Electric  Light  Company  the  coupons  became  due  and 
were  detached,  if  at  all,  prior  to  the  time  when  the  bonds  were  sold  or  nego- 
tiated by  it;  that  the  plaintiff  was  not  an  owner  or  holder  for  value  before 
maturity. 

The  plaintiff,  in  support  of  his  case,  offered  In  evidence  the  answer  originally 
interposed  by  the  Manhattan  Electric  Light  Company,  also  a  letter  delivered 
to  a  representative  of  the  plaintiff  by  the  attorney  for  the  Manhattan  Electric 
light  Company,  which  read  as  follows: 

"  The  bearer  Mr.  Baltes  has  five  coupons  of  the  East  River  Electric  Light 
Company's  bonds  which  seem  to  be  all  right  We  advise  that  they  be  paid  if 
there  is  no  record  that  like  numbers  have  already  been  paid.'* 

It  further  appeared  that  the  Manhattan  Electric  Light  Company  had  paid 
coupons  detached  from  the  bonds  of  the  East  River  Electric  Light  Com- 
pany to  the  time  of  the  commencement  of  this  action,  other  than  the  five  in 
suit. 

Held,  that  the  plaintiff  had  established  a  prima  facie  case  by  the  following  facts  : 
First,  the  sworn  admission  in  the  original  answer  of  the  Manhattan  Electric 
Light  Company  that  it  did  assume  the  payment  of  the  bonds  and  coupons 
issued  by  the  East  River  Electric  Light  Company;  second,  the  sworn  declara- 
tion contained  in  the  original  answer  of  the  Manhattan  Electric  Light  Company 
that  it  was  ready  to  pay  the  principal  of  the  coupons  in  suit,  but  simply  dis- 
puted its  liability  for  interest  thereon;  third,  the  letter  of  the  attorney  of  the 
•company  advising  the  payment  of  the  coupons  in  suit;  fourth,  the  recognized 
liability  of  the  Manhattan  Electric  Light  Company,  indicated  by  its  payment 
of  all  the  coupons  'detached  from  the  bonds  of  the  East  River  Electric  Light 
Company  to  the  time  of  the  commencement  of  the  action,  with  the  exception 
of  the  coupons  in  suit. 

Ingraham  and  McLaughlin,  JJ.,  dissented. 

Appeal  by  the  defendants,  the  East  River  Electric  Light  Com- 
pany (thereafter  known  by  the  name  of  the  Thomson-Houston 
Electric  Company)  and  another,  from  an  order  of  the  Appellate 
Term  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  28th  day  of  May,  1903,  affirming 
a  judgment  of  the  General  Term  of  the  City  Court  of  New  York, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  21st  day  of 
January,  1903,  which  affirmed  a  judgment  of  the  City  Court  of 
New  York  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
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of  said  court  on  the  19th  day  of  May,  1902,  and  an  order  entered 
in  said  clerk's  office  on  the  7th  day  of  June,  1902,  denying  the 
defendants9  motion  for  a  new  trial  made  upon  the  minutes. 

Henry  J.  Jlemmens,  for  the  appellants. 

David  Gerber>  for  the  respondent. 

O'Brien,  J. : 

The  action  was  brought  to  recover  upon  five  interest  coupons  of 
the  sum  of  thirty  dollars  each  detached  from  bonds  issued  by  the 
defendant,  the  East  River  Electric  Light  Company,  which  waa 
organized  in  1887.  In  1892  its  name  was  changed  to  theThomson- 
Ilouston  Electric  Light  Company.  The  assets  of  this  company  were 
sold  upon  a  mortgage  foreclosure  in  December,  1894,  and  subse- 
quently purchased  by  the  Madison  Square  Light  Company.  The 
latter  company  had  been  organized  in  December,  1894,  pursuant  to 
an  agreement  or  plan  dated  September  25,  1894.  In  August,  1896, 
the  Madison  Square  Light  Company  was  consolidated  with  the  Man- 
hattan Electric  Light  Company,  which  is  the  company  upon  which, 
the  original  summons  and  complaint  herein  were  served.  An 
answer  was  interposed  by  it  and  thereafter  the  Manhattan  Company 
became  merged  in  the  Edison  Electric  Illuminating  Company.  An 
amended  complaint  was  served,  to  which  an  answer  was  interposed 
for  the  defendant,  the  Manhattan  Electric  Light  Company,  "  by  ita 
successor,  the  Edison  Electric  Illuminating  Company."  "When  the 
ease  was  reached  for  trial  the  plaintiff  moved  for  judgment  upon 
the  ground  that  the  answer  of  the  Edison  Company  was  not  an 
answer  on  behalf  of  the  defendants  named  in  the  complaint,  which 
motion  was  granted  and  a  verdict  directed  for  the  plaintiff.  From 
the  judgment  thereupon  entered  an  appeal  was  taken,  which  resulted 
in  a  reversal,  the  case  being  sent  back  so  that  the  jury  could  pass- 
upon  the  defendant's  liability.  (37  Misc.  Rep.  490.)  Upon  the 
new  trial  the  jury  returned  a  verdict  for  the  plaintiff  for  the  full 
amount  ($276),  and  from  the  judgment  thereupon  entered  the 
defendant  appealed  first  to  the  General  Term  of  the  City  Court, 
which  affirmed  the  judgment  of  the  Trial  Term,  and  then  to  the 
Appellate  Term,  and  from  the  judgment  and  order  affirming  the 
General  Term  judgment  this  appeal  is  taken. 

The  issue  as  originally  presented  related  solely  to  the  question  of 
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whether  or  not  interest  should  be  allowed  on  the  coupons,  it  being 
conceded,  as  shown  not  alone  by  the  letter  of  the  attorneys,  but  by 
the  admissions  contained  in  the  original  answer,  that  no  point  was 
made  bnt  that  the  defendant  was  liable  for  the  principal  amount 
represented  by  the  coupons.  It  was  only  in  the  amended  answer 
that  the  defense  was  interposed  denying  that  the  coupons  were  pay- 
able and  averring  that  they  were  void  and  not  issued  for  a  valuable 
consideration  and  never  became  independent  negotiable  instruments, 
and  that  while  the  bonds  were  in  the  possession  of  the  East  River 
Company  the  coupons  became  due  and  were  detached,  if  at  all,  by 
said  owner  prior  to  the  time  when  said  bonds  were  sold  or  negotiated 
by  it,  and  that  the  plaintiff  is  not  an  owner  or  holder  for  value 
before  maturity,  and  payment  has  never  been  demanded  except 
with  demand  for  interest. 

With  respect,  however,  to  the  liability  of  the  defendant  for  the 
principal  amount  represented  by  the  coupons,  we  have  in  the  origi- 
nal answer  the  following  significant  admissions :  "  Defendant  further 
answering  admits  that  it  was  and  is  the  lawful  successor  of  the  East 
River  Electric  Light  Company,  and  that  it  acquired  its  franchises  and 
properties  subject  to  the  said  mortgage  and  the  payment  by  it  of  the 
said  bonds  and  coupons.  Defendant  further  answering  denies  that 
it  has  knowledge  or  information  sufficient  to  form  a  belief  that  plain- 
tiff is  the  holder  and  owner  of  the  coupon  which  was  issued  and 
attached  to  one  of  said  bonds,  to  wit,  No.  154,  wherein  and  whereby 
the  said  East  River  Electric  Light  Company  promised  and  agreed 
to  pay  to  bearer  or  the  holder  of  said  coupon  on  the  first  day  of  Sep- 
tember, 1888,  Thirty  dollars  in  gold  coin  of  the  United  States  at  the 
office  of  the  treasurer  of  the  said  company  in  the  City  of  New  York, 
being  six  months  interest  then  due  on  its  first  mortgage  bond,  or 
that  the  bond  therein  referred  to  was  one  of  the  series  of  first  mort- 
gage bonds  thereinbefore  referred  to.  Defendant  further  answering 
denies  that  when  the  said  coupon  became  due  and  payable  the  East 
River  Electric  Light  Company  or  its  successor  companies  failed  and 
neglected  to  pay  the  same.  Defendant  further  answering  denies 
that  the  said  coupon  was  duly  presented  for  payment  at  the  place 
therein  named  as  the  place  of  payment  and  payment  thereof  refused. 
Defendant  further  answering  denies  that  the  defendants  have  failed 
or  refused  to  pay  the  said  coupon  or  any  part  thereof.    Defendant 
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farther  answering  denies  that  the  whole  amount  of  said  conpon,  to 
wit,  $30,  is  due  and  owing  from  the  defendant  to  the  plaintiff,  with 
interest.  Defendant  further  answering  alleges  that  it,  as  the  suc- 
cessor of  the  said  East  River  Electric  Light  Company,  and  its  said 
predecessor  companies  were,  are  and  have  been  at  all  times  ready 
and  willing  to  pay  the  amount  of  said  coupon  to  the  lawful  owner 
and  holder  thereof  when  presented ;  that  the  same  never  has  been 
presented  for  payment  or  payment  thereof  demanded,  except  when 
accompanied  with  a  demand  for  interest,  which  said  demand  has 
been  refused,  but  defendants  have  at  all  times  been  ready  and  will- 
ing to  pay  the  face  of  the  said  coupon  and  still  are  ready  and  will- 
ing to  pay  the  same." 

The  plaintiff,  therefore,  alleges,  as  against  the  defendant  sought 
to  be  held,  that  the  latter  acquired  the  franchises  and  property  of 
the  East  River  Company  and  assumed  the  payment  of  the  bonds 
and  coupons  which  were  secured  by  a  mortgage  thereon ;  and  we 
have  in  the  answer  the  express  admissions,  as  already  pointed  out, 
that  such  defendant  alleges  that  they  "  were,  are  and  have  been 
at  all  times  ready  and  willing  to  pay  the  amount  of  said  coupon  to 
the  lawful  owner  and  holder  thereof  when  presented ;  that  the  same 
never  has  been  presented  for  payment  or  payment  thereof  demanded, 
except  when  accompanied  with  a  demand  for  interest,  which  Baid 
demand  has  been  refused,  but  defendants  have  at  all  times  been 
ready  and  willing  to  pay  the  face  of  the  said  coupon,  and  still  are 
ready  and  willing  to  pay  the  same." 

The  plaintiff,  in  support  of  his  case,  offered  in  evidence  the 
answer  originally  interposed  by  the  Manhattan  Electric  Light  Com- 
pany, also  a  letter  delivered  to  a  representative  of  the  plaintiff  by 
the  attorney  for  the  Manhattan  Electric  Light  Company,  which 
read  as  follows : 

"  The  bearer  Mr.  Baltes  has  five  coupons  of  the  East  River  Electric 
Light  Company's  bonds  which  seem  to  be  all  right.  We  advise 
that  they  be  paid  if  there  is  no  record  that  like  numbers  have 
already  been  paid." 

It  further  appeared  that  the  Manhattan  Electric  Light  Company 
had  paid  coupons  detached  from 'the  bonds  of  the  East  River  Electric 
Light  Company  to  the  time  of  the  commencement  of  this  action! 
other  than  the  five  in  6uit. 
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"We  thus  have,  in  support  of  the  plaintiffs  case,  as  pointed  out 
by  the  respondent:  "First,  the  sworn  admission  in  the  original 
answer  of  the  Manhattan  Company  that  it  did  assume  the  payment 
of  the  bonds  and  coupons  issued  by  the  East  River  Company  under 
its  mortgage  to  the  Knickerbocker  Trust  Company ;  second,  a  sworn 
declaration  that  it  was  ready  and  willing  to  pay  the  principal  of  the 
coupons  in  suit,  but  simply  objected  to  its  liability  for  interest 
thereon ;  third,  the  letter  of  the  attorneys  of  the  Company  advising 
the  payment  of  these  coupons ;  fourth,  the  recognized  liability  of 
the  Manhattan  Company  indicated  by  its  payment  of  every  coupon 
detached  from  the  bonds  of  the  East  River  Company  down  to  the 
<»mmencement  of  this  action,  February,  1900,  excepting  only  the 
five  in  suit." 

We  think  that  taking  into  consideration  all  these  facts,  there  was 
made  out  a  prima  facie  case,  and  assuming  that  the  plaintiff  has 
made  out  a  prima  fade  case,  there  is  sufficient  to  support  the 
verdict  of  the  jury,  because  it  will  be  noticed  that  the  defendant 
did  not  meet  it ;  nor  did  it  put  in  any  evidence  to  destroy  the  effect 
of  the  inferences  which  might  have  been  drawn  from  the  testimony 
as  presented  by  the  plaintiff  favorable  to  his  contention.  In  other 
words,  the  defendant  relied  upon  the  weakness  of  the  plaintiffs 
<»se  rather  than  upon  any  defense  which  it  attempted  to  support 
by  evidence. 

This  is  significant,  because  with  respect  to  the  question  of  whether 
the  Manhattan  Company  did  or  did  not  assume  the  payment  of  these 
-coupons  we  have  the  allegation  by  the  plaintiff  to  that  effect,  and 
though  it  was  made  to  appear  that  an  agreement  or  plan  of  organi- 
zation was  entered  into  in  September,  1894,  in  pursuance  of  which 
the  Madison  Square  Light  Company  was  to  be  incorporated  and  to 
acquire  the  assets  of  the  Thomson-Houston  Electric  Light  Com- 
pany (the  successor  of  the  East  River  Electric  Company)  and  did 
thereafter  acquire  them,  and  that  the  Madison  Square  Light  Com- 
pany was  subsequently  consolidated  with  the  defendant  the  Man- 
hattan Electric  Company,  the  latter  company  studiously  avoided  pro- 
ducing upon  the  trial  such  agreement.  It  is  fair  to  assume  that  if 
produced  it  would  not  have  been  unfavorable  to  the  plaintiffs  con- 
tention, that  there  was  in  its  provisions  an  express  assumption  of 
App.  Div.— Vol,  XO.        7 
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the  debts  of  the  prior  company,  which  upon  the  foreclosure  was 
brought  to  a  termination.  It  is  true  that  there  were  introduced 
upon  the  trial  the  articles  of  incorporation  of  the  Madison  Square 
Light  Company,  and  that  therein  it  is  stated  that  pursuant  to 
the  agreement  of  September  25,  1894,  it  was  planned  to  organ- 
ize such  company  and  purchase  the  assets  sold  under  the  fore- 
closure sale  of  the  Thomson-Houston  Company  and  issue  stock  for 
various  purposes,  and  such  purposes  as  set  forth  do  not  include 
payment  or  asssnmption  of  any  debts  or  obligations  of  the  East 
River  Company,  secured  or  unsecured.  These  articles  do  not,  how- 
ever, stand  in  the  place  of  the  agreement  and  are  not  conclusive 
as  to  its  terms  and  hence  are  not  controlling.  It  was  entirely  proper 
for  the  new  company  to  have  assumed  the  indebtedness  in  its  plan 
of  organization.  By  section  3  of  the  Stock  Corporation  Law  (Laws 
of  1892,  chap.  688)  provision  is  made  for  the  reorganization  of  a 
corporation  upon  a  sale  of  its  corporate  property  and  franchises  by 
virtue  of  a  mortgage  or  deed  of  trust ;  and  section  4  provides  that 
the  purchasers,  at  or  previous  to  the  sale,  may  arrange  a  plan  of 
reorganization  for  the  readjustment  of  the  respective  interests  of 
creditors,  mortgagees  and  stockholders.  Just  what  terms,  if  any, 
were  made  for  the  assumption  of  outstanding  debts  and  obligations, 
the  agreement  or  plan  of  organization  would  have  shown,  but,  as 
stated,  the  defendant  failed  to  produce  this  upon  the  trial.  Apart, 
however,  from  such  agreement  and  the  inferences  to  be  drawn  from 
its  absence,  we  think  that  the  plaintiff  made  out  &  prima  facie  case 
sufficient  to  support  the  verdict. 

It  follows  that  the  determination  appealed  from  should  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  concurred ;  Ingraham  and 
McLaughlin,  J  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  do  not  concur  in  the  affirmance  of  this  judgment.  The  coupons 
in  question  had  been  detached  from  the  bonds  before  delivery ;  and 
after  they  were  detached  and  before  September  twelfth,  when  they 
became  due,  they  were  delivered  to  Wm.  H.  Kelly  for  value. 

As  they  were  thus  detached  from  the  bonds  before  delivery  by 
the  obligor,  they  never  represented  interest  on  the  bonds  and  were 
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not,  therefore,  secured  by  the  mortgage  which  secured  the  payment 
of  the  bonds  and  interest  When  issued  for  value  by  the  obligor, 
however,  they  became,  in  the  hands  of  a  holder  for  value,  obliga- 
tions of  the  company,  and  if  not  paid  could  be  enforced  by  the 
usual  methods. 

The  defendant,  the  Manhattan  Company,  having  acquired  the 
property  of  the  East  River  Company  subject  to  the  first  mortgage, 
while  under  no  legal  obligation  to  pay  the  bonds  and  coupons  repre- 
senting interest  thereupon,  was  compelled  to  pay  them  to  avoid  a 
foreclosure  of  the  mortgage  which  secured  these  bonds  and  interest. 
The  coupons  in  question,  however,  having  been  detached  before  the 
bonds  were  issued,  had  no  relation  to  the  bonds,  did  not  represent 
interest  on  them,  and  were,  therefore,  simply  contract  obligations  of 
the  East  River  Company. 

The  original  complaint  alleged  the  execution  and  delivery  of  the 
bonds  by  the  East  River  Company ;  that  there  were  annexed  to  the 
bonds  the  coupons  in  question ;  that  the  Manhattan  Company 
became  the  successor  of  the  East  River  Company  and  acquired  its 
properties  subject  to  the  mortgage  and  the  payment  by  it  of  the 
said  bonds  and  coupons ;  and  after  setting  out  the  coupons  sued  on, 
alleged  that  the  Manhattan  Company  "  is  ready  and  willing  and  has 
promised  and  agreed  to  pay  the  principal  of  said  coupons,  to  wit, 
thirty  dollars ;  but  declined  to  pay  interest  thereon." 

The  fact  that  the  Manhattan  Company  had  acquired  the  franchise 
and  property  of  the  East  River  Company,  subject  to  the  payment  of 
the  bonds  and  coupons,  and  was  ready  and  willing  to  pay 
the  coupons,  imposed  no  legal  obligation  unless  it  had  by  a 
valid  agreement,  based  upon  a  consideration,  assumed  the  payment 
of  the  obligations  of  the  East  River  Company  (FernschUd  v.  Yueng- 
ling  Brewing  Co.,  15  App.  Div.  29,  affd.,  154  N.  Y.  667);  and  the 
only  allegation  in  this  complaint  which  would  impose  such  an  obli- 
gation is  that  which  alleged  that  the  Manhattan  Company  had 
promised  and  agreed  to  pay  the  principal  of  the  coupons.  The 
defendant,  the  Manhattan  Company,  interposed  an  answer  in  which  it 
admitted  that,  as  the  successor  of  the  East  River  Company,  it  was  at 
all  times  ready  and  willing  to  pay  the  said  coupons  to  the  lawful 
holder  thereof  when  presented,  and  still  is  ready  and  willing  to  pay 
the  same,  and  did  not  either  admit  or  deny  the  allegation  of  the  com- 


Digitized  by  VjOOQIC 


100    KLEIN  v.  EAST  RIVER  ELECTRIC  LIGHT  CO. 

First  Department,  January,  1904.  [Vol.  90. 

plaint  that  it  had  promised  and  agreed  to  pay  the  coupons.  Subse- 
quently the  Manhattan  Company  consolidated  and  became  merged 
with  the  Edison  Electric  Illuminating  Company,  and  after  such 
consolidation  the  plaintiff  served  an  amended  complaint  containing 
the  same  allegations  as  to  the  Manhattan  Company.  The  defend- 
ant interposed  an  answer  to  the  amended  complaint  in  which  it 
denies  the  allegation  that  the  Manhattan  Company  was  the  lawful 
successor  of  the  East  River  Company  and  that  it  was  ready  and 
willing  to  pay  these  coupons  or  had  ever  promised  and  agreed  to 
pay  them.  Upon  the  trial,  to  prove  the  allegation  that  the  Man- 
hattan Company  had  agreed  to  pay  these  coupons,  plaintiff  intro- 
duced the  original  answer  of  the  Manhattan  Company  with  a  letter 
of  the  attorney  of  the  company.  At  the  close  of  the  case  the 
defendant  moved  to  dismiss  the  complaint  upon  the  ground,  among 
others,  that  there  was  no  evidence  that  the  Manhattan  Company 
had  ever  assumed  the  payment  of  these  coupons  or  agreed  to  pay 
them.  This  was  denied  upon  the  ground  that  the  admission  in  the 
first  answer  was  evidence  of  such  an  agreement  and  that  question 
was  left  to  the  jury,  who  found  a  verdict  for  the  plaintiff. 

I  think  the  complaint  should  have  been  dismissed.  The  original 
complaint  had  alleged  that  the  coupons  sued  on  were  attached  to  the 
bonds  and  were  secured  by  the  mortgage,  and  that  the  Manhattan 
Company  was  ready  and  willing  and  had  promised  and  agreed  to 
pay  them.  The  answer  admitted  that  the  company  was  ready  and 
willing  to  pay  the  face  value ;  but  that  was  not  an  admission  of  a 
legal  liability  to  pay,  much  less  an  admission  of  an  express  promise  to 
pay.  There  is  no  affirmative  allegation  in  that  answer  which  could 
be  construed  to  be  an  admission  or  declaration  that  any  such  engage- 
ment or  promise  existed.  The  failure  in  that  answer  to  deny  the  alle- 
gation of  such  an  express  agreement  in  the  complaint  prevented  the 
defendant  from  disputing  that  allegation  so  long  as  that  answer 
stood  as  a  pleading  in  the  case ;  but  when  the  plaintiff  served  an 
amended  complaint  and  the  defendant  interposed  its  answer  thereto, 
the  answer  to  the  original  complaint  was  superseded.  While  a 
statement  of  fact  in  the  answer  was  evidence  of  the  fact  alleged,  as 
a  declaration  of  the  defendant,  it  has  never  been  held  that  the  mere 
omission  to  deny  an  allegation  was  an  admission  of  its  truth,  except 
so  far  as,  upon  the  trial  of  the  action  in  which  the  answer  failing  to 
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deny  the  allegation  had  been  interposed,  the  defendant  was  precluded 
from  questioning  the  truth  of  the  allegations  to  which  there  was  no 
denial.  In  Dale  v.  Gilbert  (128  N.  Y.  625)  it  is  said:  "In  this 
respect  it  is  like  an  admission  in  a  pleading.  While  the  admission 
remains,  evidence  is  not  admissible  to  show  that  the  party  does  not 
rely  upon  it.  It  is  an  admission  of  record  and  is  conclusive.  If  the 
pleading  be  amended  by  striking  out  the  admission  the  truthfulness 
of  the  admission  is  still  a  question,  when  proven  to  have  been  made, 
but  it  is  not  conclusive  upon  the  party  who  made  it  and  he  may 
give  evidence  to  show  that  it  was  made  inadvertently  and  mis- 
takenly, and  then  the  jury  must  decide  whether,  on  the  explanation, 
it  be  correct."  (See  Paige  v.  WiUet,  38  N.  Y.  28.)  The  mere 
failure  to  deny  an  allegation  in  the  complaint,  however,  is  not  such  a 
declaration  of  a  fact  as  to  be  admissible  in  another  action  between 
the  same  parties,  or  in  the  same  action  in  which  the  pleading  has 
been  superseded  by  an  amendment,  to  prove  the  existence  of  the  fact. 

The  defendant  has  made  no  declaration  or  statement  which 
admits  that  it  had  promised  and  agreed  to  pay  these  coupons ;  and 
the  plaintiffs  right  to  recover  depends  entirely  upon  the  proof  of 
such  an  expressed  promise  by  the  defendant.  The  defendant  was 
quite  willing  to  admit  that  it  stood  ready  and  willing  to  pay  all  cou- 
pons that  represented  interest  upon  bonds  secured  by  the  mortgage 
upon  its  property.  "When  it  appeared,  however,  that  these  coupons 
did  not  represent  interest  upon  bonds  secured  by  a  mortgage  upon 
the  property,  an  entirely  different  question  was  presented  as  to  its 
willingness  to  pay.  And  the  mere  fact  that  the  defendant  had 
failed  to  deny  a  promise  to  pay  coupons  which  were  alleged  to  be 
those  representing  interest  on  these  bonds  when  that  issue  was  pre- 
sented was  certainly  no  evidence  to  show  that  the  defendant  had 
promised  and  agreed  to  pay  coupons  which  did  not  represent  interest 
on  bonds  secured  by  mortgage  upon  its  property,  but  at  most  repre- 
sented an  ordinary  contract  obligation  to  pay  money  of  a  corpora- 
tion with  which  the  defendant  was  not  connected,  and  for  the 
fulfillment  of  whose  obligations  it  was  not  responsible. 

The  only  other  evidence  introduced  by  the  plaintiff  which  it  was 
claimed  tended  to  show  that  the  Manhattan  Company  had  agreed  to 
pay  these  coupons  was  a  letter  addressed  to  the  company  by  its 
attorneys.    A  witness  was  called  by  the  plaintiff  who  testified  that 
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he  called  upon  Mr.  Hemmens,  one  of  the  defendant's  attorneys, 
with  five  of  these  coupons  and  received  from  him  a  letter  addressed 
to  the  company.  That  letter  is  as  follows :  "  The  bearer  Mr.  Baltes 
has  five  coupons  of  the  East  River  Electric  Light  Company's  bonds, 
which  seem  to  be  all  right.  We  advise  that  they  be  paid  if  there  is 
no  record  that  like  numbers  have  already  been  paid."  This  letter 
was  advice  given  by  an  attorney  to  his  client,  and  contained  no  admis- 
sion of  any  fact  except  that  the  bearer  of  the  letter  had  five  coupons 
which  seemed  to  be  all  right.  The  attorney  advised  the  defendant 
that  they  might  be  paid.  But  that  advice  was  certainly  no  admis- 
sion of  any  contract  on  the  part  of  the  defendant  to  pay  them,  and 
was  evidently  based  upon  the  fact  that  these  were  coupons  of  the 
bonds  representing  interest  thereon.  The  evidence  in  the  case 
shows  that  the  presumption  was  a  mistake ;  and  certainly  advice 
given  by  an  attorney  to  his  client  based  upon  a  mistaken  fact  is  not 
evidence  of  any  fact. 

I  think,  therefore,  that  the  defendant's  motion  to  dismiss  the 
complaint  should  have  been  granted. 

But  assuming  that  this  answer  could  be  treated  as  an  admission 
of  some  legal  obligation  of  the  defendant,  the  Manhattan  Company, 
to  pay  these  coupons,  it  was  simply  an  admission  which  the  defend- 
ant could  rebut.  On  behalf  of  the  defendant  a  witness  was  called 
who  testified  that  he  was  auditor  of  the  New  York  Edison  Com- 
pany ;  that  he  was  director  and  secretary  of  the  Manhattan  Electric 
light  Company  for  four  years ;  that  he  was  a  director  of  the  Man- 
hattan Electric  Light  Company  at  the  time  of  the  consolidation  of 
that  company  with  the  Madison  Square  Company ;  that  the  Man- 
hattan Company  did  not  have  possession  of  any  of  the  books  of 
account,  ledgers  or  any  other  books  formerly  owned  by  the  East 
River  Electric  Light  Company  or  the  Thomson-Houston  Electric 
Light  Company.  He  was  then  asked :  "  Did  you  make  any  agree- 
ment at  any  time  to  pay  any  debts  of  any  other  electric  light  corpo- 
ration ? "  which  was  objected  to  as  calling  for  a  conclusion.  This 
objection  was  sustained,  to  which  there  was  an  exception. 

I  think  that  this  was  error.  The  question  did  not  call  for  a 
conclusion,  but  for  the  fact  whether  any  agreement  at  any  time  had 
been  made  by  the  defendant  corporation.  It  was  direct  evidence 
to  overcome  the   effect  of  any  alleged  admission  made  by  the 
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defendant  corporation  in  its  failure  to  deny  the  allegation  of  an 
agreement  or  promise  to  pay.  The  only  way  that  the  defendant 
could  disprove  the  truth  of  a  statement  which  was  alleged  to  be  an 
admission  of  a  fact  was  by  direct  proof  that  the  fact  alleged  to  be 
admitted  was  not  true.  When  the  fact  alleged  to  be  admitted  was 
that  an  agreement  had  been  made,  it  certainly  was  competent  for 
the  corporation  whom  it  was  alleged  had  made  such  an  admission 
to  call  its  officers  with  knowledge  of  the  affairs  of  the  corporation, 
and  prove  that  no  such  contract  or  agreement  had  been  made. 
There  was  no  proof  of  any  particular  agreement  made  at  any  par- 
ticular time,  and  there  was  no  method  by  which  the  defendant 
could  prove  that  no  such  agreement  had  been  made,  except  by  call- 
ing its  officers  with  knowledge  of  the  affairs  of  the  corporation,  and 
offering  their  testimony  that  no  such  agreement  had  been  made. 
There  was  no  objection  on  the  ground  that  the  witness  had  no 
knowledge  of  the  affairs  of  the  corporation,  the  only  objection 
being  that  the  question  called  for  a  conclusion.  And  as  this  objec- 
tion to  the  question  was  clearly  incompetent,  to  sustain  it  was  error. 

McLaughlin,  J.,  concurred. 

Determination  affirmed,  with  costs. 


Peter  W.  Felix,  Appellant,  v.  Daniel  C.  Devlin  and  Others, 
Respondents,  Impleaded  with  Albert  Meldon,  Defendant. 

Marketable  title — effect  of  the  word*  l '  be  said  dimensions  and  distances  more  or  less" 
in  a  description  —  overlapping  of  grants  of  land  under  water — doubt  arising 
therefrom  as  to  tlie  exact  location  of  land  and  a  doubt  as  to  the  obligation  to 
record  an  instrument  made  prior  to  the  recording  act — it  renders  the  title 
unmarketable — indefinite  knowledge  of  an  agent. 

Peter  W.  Felix,  who  had  purchased  at  an  auction  sale  two  distinct  parcels  of 
land  under  the  waters  of  the  North  river,  the  larger  parcel  for  |2 1,000  and  the 
smaller  parcel  for  $2,900,  brought  an  action  against  the  vendors  to  compel  the 
specific  performance  of  the  contract,  but  claimed  that  he  was  entitled  to  a 
diminution  of  the  purchase  price  on  account  of  a  deficiency  in  the  quantity  of 
the  land  embraced  in  the  larger  parcel,  and  of  an  alleged  defect  in  the  title  of 
the  smaller  parcel. 

With  respect  to  the  larger  parcel,  it  was  conceded  that  the  vendors  had  no  title 
to  a  small  fragment  thereof,  the  value  of  which  fragment  was  fixed  by  the 
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plaintiffs  experts  at  $1,000.  The  terms  of  sale  of  the  larger  parcel  described 
the  land  by  lot  numbers  and  by  distances,  dimensions  and  boundaries  as  shown 
on  a  map,  and  contained  the  statement,  "be  said  dimensions  and  distances  more 
or  less." 

With  respect  to  the  smaller  parcel,  it  appeared  that  the  plaintiff's  vendors 
claimed  under  a  grant,  known  as  the  Devlin  grant,  made  in  1852  and  duly 
recorded  in  the  register's  office;  that  on  December  4,  1804,  a  grant  had  been 
made  to  one  Schieffelin  and  recorded  in  the  city  comptroller's  office.  It  was  a 
disputed  question  of  fact  whether  the  Schieffelin  grant  overlapped  the  grant 
to  the  plaintiff's  vendors.  It  was,  however,  contended  that  the  failure  to 
record  the  Schieffelin  grant  in  the  register's  office  rendered  it  void  as  against  the 
Devlin  grant.  In  this  connection  it  appeared  that  at  the  time  the  Schieffelin 
grant  was  made  there  was  no  existing  recording  act. 

Held,  that  it  was  proper  to  require  the  plaintiff  to  take  title  to  the  larger  parcel 
and  pay  the  full  contract  price  therefor,  but  that  he  should  not  be  obliged  to* 
pay  interest  on  such  contract  price  from  the  date  of  the  sale; 

That  the  validity  of  the  title  to  the  smaller  parcel  being  dependent  upon  a  dis- 
puted question  of  fact  as  to  the  exact  location  of  the  land  described  in  the 
Schieffelin  grant,  or  upon  a  doubtful  question  of  law  as  to  the  necessity  of 
recording  it,  such  title  was  unmarketable,  and  that  the  plaintiff  should  not  be 
obliged  to  perform  his  contract  with  respect  to  that  parcel. 

Loose  and  indefinite  knowledge  as  to  the  ownership  of  a  small  part  of  a  lot  by 
the  agent  of  the  contract  vendee  thereof,  held  not  to  destroy  the  force  and 
effect  of  a  subsequent  contract  for  its  purchase  by  his  principal. 

8emMe,  that  the  Schieffelin  grant  having  been  made  at  a  time  when  there  was  no 
recording  act  in  existence,  the  Legislature  had  no  power  to  provide  that  that 
grant  should  be  void  as  against  subsequent  purchasers  who  recorded  their 
conveyances  pursuant  to  the  recording  acts  subsequently  passed. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  Peter  W.  Felix,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants  Daniel  C.  Devlin  and 
others,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  12th  day  of  November,  1902,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  dismissing  the 
plaintiff's  complaint,  and  directing  the  specific  performance  by  him 
of  a  contract  for  the  purchase  of  real  property. 

Louis  O.  Van  Dorm,  for  the  appellant. 

Merritt  E.  Ilaviland,  for  the  respondents. 

O'Brien,  J. : 

The  issue  herein  was  defined  by  this  court  upon  an  appeal  by 
this  same  plaintiff  which  presented  another  phase  of  the  litigation 
which  has  grown  up  about  the  property  involved,  in  the  following 
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language :  "  The  defendants  in  their  answers  admitted  the  making 
of  the  contract,  and  asked  for  a  specific  performance  of  it  as  it  was 
made.  So  that  the  only  question  presented  was  whether  the 
defendants  were  entitled  to  have  the  contract  performed  precisely 
as  it  was  made,  or  whether  Felix  was  entitled  to  the  specific  per- 
formance of  the  contract  with  a  diminution  of  the  purchase  price 
by  way  of  compensation  for  certain  defects  in  the  title  and  a  defi- 
ciency in  the  quantity  of  the  land  sold."     (50  App.  Div.  332.) 

The  plaintiff  at  public  auction  purchased  two  distinct  parcels  of 
land  under  the  waters  of  the  North  river  for  two  different  prices, 
the  larger  parcel,  lying  wholly  north  of  One  Hundred  and  Thirty- 
seventh  street,  for  $21,000 ;  and  the  smaller  parcel,  lying  wholly 
south  of  One  Hundred  and  Thirty-seventh  street,  for  $2,900.  The 
plaintiff  brought  this  action  to  obtain  a  specific  performance  of  the 
contract  of  sale,  but  claimed  that  he  was  entitled  to  compensation 
for  diminution  in  the  value  of  the  parcels  due  to  two  considerations 
which  may  be  briefly  stated :  First  That  the  vendor  had  no  title  to 
a  fragment  of  the  larger  parcel,  namely,  a  piece  on  the  northwest 
corner  of  One  Hundred  and  Thirty-seventh  street  and  Twelfth 
avenue,  about  three  feet  long  on  Twelfth  avenue  and  six  inches  on 
One  Hundred  and  Thirty-seventh  street,  which  had  been  deeded  to 
the  Hudson  River  Railroad  Company ;  and  second,  that  a  part  of 
the  smaller  parcel  was  affected  by  a  grant  made  by  the  city  of  New 
York  dated  December  4,  1804,  and  recorded  in  the  office  of  the 
comptroller,  which  projected  into  and  occupied  a  part  of  the  area  of 
land  conveyed  under  the  terms  of  sale  to  the  plaintiff. 

In  view  of  the  protracted  litigation  which  has  ensued  and  the 
voluminous  record  consisting  of  the  maps  and  expert  testimony 
bearing  upon  the  questions  in  dispute  it  would  exceed  the  limits  of 
an  opinion  to  give  in  detail  the  reasons  for  our  conclusion,  and  it 
will  be  necessary  only  to  briefly  refer  to  them. 

With  respect  to  the  larger  parcel  which  is  affected  by  the  grant  to 
the  railroad  company  it  is  conceded  that  the  vendor  has  no  title  to 
the  small  piece  thereof  on  the  northwest  corner  of  One  Hundred 
and  Thirty-seventh  street  which,  as  stated,  is  three  feet  in  length  on 
the  avenue  and  measures  six  inches  on  One  Hundred  and  Thirty- 
seventh  street.  The  only  testimony  as  to  the  value  of  this  small 
strip  was  that  furnished  by  one  of  the  plaintiff's  experts  who  fixed 
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its  value  at  $1,000.  The  terms  of  sale  to  the  plaintiff  described  the 
land  by  lot  numbers  and  by  distances,  dimensions  and  boundaries  as 
shown  on  a  map  according  to  which  the  property  was  sold,  which 
terms  contained  the  statement,  "  be  said  dimensions  and  distances 
more  or  less." 

Thus  qualified,  the  description  of  the  property  as  appearing  on  the 
map  was  deemed  by  the  learned  judge  at  Special  Term  sufficient  to 
obviate  the  objection  made  as  to  the  fragment  which  had  been  con- 
veyed to  the  railroad  company.  Although  the  fragment  is  small, 
considering  its  location  as  bearing  upon  and  affecting  the  value  of 
the  land,  we  think  it  would  have  been  equitable,  at  least  if  plaintiff 
is  to  be  compelled  to  take  the  title  to  the  larger  portion  as  thus 
diminished  in  value,  that  he  should  not  be  mulcted  with  interest 
upon  the  purchase  price  from  the  date  of  the  sale.  What  if  anything 
may  have  been  received  from  the  property  by  way  of  rents  went  to 
the  defendants ;  and  although  we  do  not  think  that  we  should  inter- 
fere with  the  judgment  of  the  Special  Term  as  to  the  validity  of  the 
title  the  additional  term  imposed  of  interest  was,  in  our  opinion, 
inequitable. 

We  have  not  overlooked  the  contention  of  the  defendants  based 
upon  what  they  claim  to  have  been  the  knowledge  of  plaintiff's 
agent  as  to  the  condition  of  the  property  at  the  time  of  the  sale. 
The  fact  that  he  made  inquiries  as  to  the  rights  of  the  railroad  and 
may  have  been  familiar  with  the  general  situation  of  the  property, 
did  not,  however,  prevent  the  plaintiff  from  relying  upon  the  con- 
tract of  the  defendants  whereby,  as  shown  by  the  terms  of  sale, 
they  undertook  to  sell  and  did  sell  to  the  plaintiff  the  lot  including 
the  fragment  conveyed  to  the  railroad.  In  other  words,  loose  and 
indefinite  knowledge  possessed  by  the  agent  could  not  destroy  the 
force  and  effect  of  a  subsequent  contract,  and  we  have,  therefore, 
approached  the  consideration  of  the  questions  involved  having  in 
view  the  legal  rights  of  the  parties  as  fixed  by  their  contract  Upon 
this  branch  of  the  case  we  think  the  plaintiff  is  entitled  to  a  specific 
performance  to  the  extent  that  the  defendants  are  able  to  comply, 
which  will  include  a  conveyance  of  the  larger  parcel  less  the  frag- 
ment in  dispute,  the  defendants  to  be  allowed  to  retain  whatever 
they  may  have  collected  in  the  way  of  rents  and  the  plaintiff  not 
required  to  pay  any  interest  upon  the  amonnt  of  his  bid. 
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As  to  the  smaller  parcel,  we  think  the  doubt  arising  as  to  the 
extent  and  location  of  the  Schieffelin  grant  of  1804  renders  the 
title  to  the  land  unmarketable.  The  fact  of  the  Schieffelin  grant 
having  been  established,  the  whole  controversy  was  waged  as  to  its 
extent  and  location.  Such  grant  appears  upon  two  different  city  ' 
maps  made  respectively  by  Serrell  and  Smith,  and  we  have  in  addi- 
tion the  map  prepared  by  the  plaintiff's  expert  which  shows  the 
water  grant  to  Schieffelin  located  in  accordance  with  what  is  its  lan- 
guage and  following  the  official  maps,  and  would  tend  to  prove  that 
this  grant  overlaps  and  occupies  part  of  the  area  of  the  smaller  par- 
cel here  involved.  There  is,  of  course,  the  defendants'  evidence 
which  would  tend  to  show  by  the  language  of  the  instrument  that 
the  westerly  boundary  of  the  Schieffelin  grant  was  fixed  at  low-water 
line.  After  thus  locating  the  westerly  boundary,  it  is  argued  that 
the  lateral  lines  of  the  grant  should  be  laid  out  perpendicularly  to 
the  general  course  of  the  shore  of  the  Hudson  river  and  this  may 
be  done  without  any  overlapping.  There  is,  however,  just  as  much 
reason  for  following  the  lines  of  the  grant  from  Eleventh  avenue 
and  One  Hundred  and  Thirty-sixth  street,  and,  as  the  lines  from 
Eleventh  avenue  run  in  a  northwesterly  direction,  if  we  continue 
them  along  in  the  same  course  without  change  or  divergence  they 
will  bring  us  to  the  lot  in  question.  Upon  the  evidence,  therefore, 
a  disputed  question  of  fact  is  presented  as  to  the  exact  location  of 
the  Schieffelin  grant. 

We  have  not  overlooked  the  additional  argument  presented  by 
the  defendants  that  as  the  Schieffelin  grant  was  not  recorded  in  the 
register's  office  prior  to  the  recording  of  the  grant  from  the  mayor 
to  Devlin,  it  is,  therefore,  void  as  against  them.  The  Schieffelin 
grant  is  dated  December  4,  1804,  and  recorded  in  the  book  of 
water  grants  in  the  city  comptroller's  office.  The  Devlin  grant  was 
made  in  1852  and  was  duly  recorded  in  the  register's  office.  In 
support  of  the  argument  that  the  failure  to  record  the  Schieffelin 
grant  in  the  register's  office  makes  it  void  as  against  the  subsequently 
recorded  Devlin  grant,  we  are  referred  to  the  case  of  Fort  v.  Burch 
(6  Barb.  60)  which  is  quoted  with  approval  in  Westbrook  v.  Gleason 
(79  N.  T.  23).  It  appears,  however,  on  the  other  hand,  that  the 
earliest  recording  act  in  relation  to  deeds  of  lands  in  the  city  of  New 
York  was  passed  in  1810  (Laws  of  1810,  chap.  175),  and  the  Legis- 
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lature  passed  the  general  recording  act  in  1813  (Revised  Laws  of 
1813,  chap.  97).  The  Schieffelin  grant,  therefore,  was  made  at  a 
time  when  there  was  no  existing  recording  act ;  and  the  question  is 
presented  whether  or  not  the  Legislature  has  the  power  to  declare 
deeds  or  grants,  good  when  made  and  which  were  not  then  required 
to  be  recorded,  void  as  to  subsequent  purchasers  if  not  recorded  pur- 
suant to  some  later  provisions  of  law.  The  case  of  Varices  E£r8. 
v.  Briggs  (22  Wend.  543)  is  seemingly  an  authority  for  the  proposi- 
tion that  the  Legislature  has  not  the  power  to  render  invalid  a  deed, 
which  was  good  when  made,  and  when  there  was  no  recording  act, 
by  subsequent  legislation  rendering  a  failure  to  record  such  a  deed 
void  as  to  subsequent  purchasers. 

"We  have,  therefore,  a  case  wherein  we  are  asked  to  resolve  a  dis- 
puted question  of  fact  or  a  doubtful  question  of  law  in  the  absence 
of  parties  who  upon  the  settlement  of  such  questions  would  be 
entitled  to  be  heard.  {Fleming  v.  Eumham,  100  N.  Y.  1.)  That 
case  is  an  authority  for  the  proposition  which  is  now  well  settled 
that  "  the  purchaser  of  land  at  a  judicial  sale  is  entitled  to  a  market- 
able title.  A  title  open  to  a  reasonable  doubt  is  not  a  marketable  one, 
and  the  court  cannot  make  it  one,  by  passing  upon  an  objection 
depending  on  a  disputed  question  of  fact  or  a  doubtful  question  of 
law,  in  the  absence  of  the  party  in  whom  the  outstanding  right  is 
vested." 

In  this  condit'^n  of  the  title  it  would  be  improper  for  us  to  direct 
the  conveyance  of  the  parcel  to  the  plaintiflE,  and  impracticable  to 
determine  what  if  any  allowance  should  be  made  him  because  of  the 
diminution  in  value  resulting  from  the  doubt  which  exists  as  to 
whether  the  land  is  or  is  not  affected  by  the  Schieffelin  grant. 

The  judgment  should  be  accordingly  modified  by  directing  that 
as  to  the  smaller  parcel  plaintiff  be  released  from  his  purchase,  and  by 
striking  out  the  interest  on  the  purchase  price  of  the  larger  parcel, 
and  the  costs  of  the  court  below ;  and  as  so  modified  the  judgment 
should  be  affirmed,  without  costs  to  either  party  in  this  court. 

Patterson,  McLaughlin  and  Laughlin,  JJ.,  concurred ;  Van 
Brunt,  P.  J.,  dissented. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs  to  either  party. 
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James  S.  MoVity,  Respondent,  v.  The  E.  D.  Albbo  Company, 

Appellant. 

Guaranty  by  a  corporation  of  the  payment  of  dividends  upon  it*  stock  —  it  cannot 
repudiate  the  guaranty  as  ultra  vires  and  retain  the  consideration  received  by  it 
therefor — rigid  of  a  purchaser  of  such  stock  on  the  faith  of  such  guaranty  to 
rescind  the  contract  of  purchase —  a  resident  of  the  State  of  New  Tovk  is  not 
chargeable  with  knowledge  of  the  laws  of  the  State  of  Ohio. 

In  1899  James  McVity,  who  held  a  demand  Dote  for  $10,000  bearing  six  per  cent 
interest,  which  had  been  executed  by  the  E.  D.  Albro  Company,  a  business 
corporation  organized  under  the  laws  of  the  State  of  Ohio,  made  a  demand  for 
a  payment  of  $5,000  on  account  of  the  note.  In  reply  thereto  he  received  a 
letter  dated  April  22,  1899,  signed  "  E.  D.  Albro  Co.,  W.  H.  Justice,  Prest." 
offering  to  pay  the  $10,000  in  cash,  but  stating,  "we  can  and  will  pay  you 
at  once  cash  $5,000.00  and  are  willing  to  sell  you  five  shares  of  the  company's 
stock  at  the  par  value  of  $1,000.00  per  share  and  guarantee  you  on  same  a  six 
per  cent  dividend  annually.  Of  course  we  expect  to  pay  more  dividend,  but  we 
are  willing  to  guarantee  a  six  per  cent  dividend  and  will  also  agree,  or  Mr. 
McDougall  and  Mr.  Justice  will  jointly  agree,  to  buy  the  stock  back  from  you, 
say  at  the  end  of  two  or  three  years,  at  the  same  price  [per  share,  you  having  a 
guarantee  of  a  six  per  cent  dividend  in  the  meanwhile." 

May  10,  1899,  Mr.  Justice,  the  president  of  the  corporation,  visited  McVity  and 
stated  that  if  McVity  would  take  stock  in  exchange  for  the  note  they  would 
guarantee  a  dividend  of  six  per  cent  on  the  stock.  McVity  asked  if  the  stock 
would  be  preferred  stock,  to  which  Justice  replied  that  it  would  be  stock 
guaranteed  by  the  Albro  Company,  which  they  had  a  right  to  do. 

McVity  after  some  negotiations  received  in  exchange  for  the  $10,000  note  and 
$1,000  cash  which  he  advanced  to  the  company,  its  note  for  $8,000,  and  eight 
shares  of  its  stock  with  the  following  letter: 

"  Mr.  Jas.  8.  McVity 

"  Dear  Sir.— You  hold  the  note  of  The  E.  D.  Albro  Co.  for  $10,000.00  bear- 
ing Int.  at  6*.  If  as  proposed  you  will  buy  8  shares  of  The  E.  D.  Albro  Co. 
stock  we  will  guarantee  you  a  6£  dividend  on  same  payable  quarterly  and  the 
remaining  $2,000.00  we  can  arrange  as  you  may  desire. 

"This  is  the  arrangement  proposed  by  Mr.  McDougall,  and  he  and  Mr.  Jus- 
tice will  agree  to  purchase  back  the  stock  at  par  within  2  to  8  years  if  you 
wish  to  sell,  and  you  are  guaranteed  a  dividend  of  6£  per  annum  in  the 

meanwhile. 

"Yours  truly, 

"THE  E.D.  ALBRO  CO. 

"  W.  H.  Justice 

"Prest" 

Tbe  corporation  paid  six  per  cent  dividends  upon  the  stock  and  various  sums 
upon  the  $8,000  note  until  December  81, 1901,  when  it  notified  McVity  that  the 
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company  was  not  earning  any  dividends  and  consequently  could  not  lawfully 
pay  any;  also  that  it  had  no  power  to  guarantee  the  payment  of  dividends 
upon  its  stock. 

McVity  then  offered  to  surrender  the  stock  and  guaranty  in  return  for  the  $10,000 
note  and  to  allow  the  dividends  paid  on  the  stock  to  be  applied  to  the  interest 
upon  the  note. 

The  position  taken  by  the  corporation,  with  respect  to  its  inability,  under  the 
laws  of  the  State  of  Ohio,  to  declare  dividends  which  it  had  not  earned  or  to 
guarantee  the  payment  of  dividends  on  its  stock,  was  correct.  McVity,  how- 
ever, was  a  resident  of  the  State  of  New  York  and  was  not  familiar  with  the 
laws  of  the  State  of  Ohio. 

Held,  that  McVity  was  not  chargeable  with  knowledge  of  the  laws  of  the  State 
of  Ohio; 

That  he  was  entitled  to  rescind  the  purchase  of  the  stock,  and  upon  surrendering 
such  stock  to  receive  the  $10,000  note  back  from  the  company; 

That  the  corporation  could  not  repudiate  its  obligation  of  guaranty  to  McVity  on 
the  ground  that  it  was  ultra  vires,  and  at  the  same  time  retain  the  consideration 
which  it  had  received  from  McVity  for  entering  iuto  the  obligation. 

Van  Brunt,  P.  J.,  and  Laughlin,  J.,  dissented. 

Appeal  by  the  defendant,  The  E.  D.  Albro  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  16th 
day  of  June,  1903,  upon  the  verdict  of  a  jury  for  $9,234.60,  and 
also  from  an  order  bearing  date  the  12th  day  of  June,  1903,  and 
entered  in  said  clerk's  office  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

James  H.  Burnet,  for  the  appellant. 

Ernest  HaU}  for  the  respondent. 

Ingraham,  J. : 

The  defendant  is  a  foreign  corporation,  organized  under  the  laws 
of  the  State  of  Ohio.  In  April,  1899,  and  prior  thereto  the 
defendant  was  engaged  in  dealing  in  lumber  in  the  city  of  New 
York.  The  material  facts,  which  are  not  seriously  disputed,  are 
that  in  April,  1899,  the  plaintiff  held  the  defendant's  note  for 
$10,000  for  money  loaned  which  was  payable  on  demand  with 
interest  at  the  rate  of  six  per  centum  per  annum ;  that  the  plaintiff 
wrote  a  letter  to  the  defendant  asking  for  payment  of  $5,000  on 
account  of  this  note ;  that  in  answer  to  this  demand  the  plaintiff 
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received  a  letter  from  the  defendant  corporation,  signed  "E.  D. 
Albro  Co.,  W.  H.  Justice,  Prest,"  which  was  as  follows :  "  *  *  * 
In  your  recent  letter  to  Mr.  Justice  you  stated  you  would  like  to 
have  say,  $5,000.00  in  cash.  Our  stockholders  all  agreed  on  one  point 
and  that  is  that  we  much  prefer  to  pay  the  note  in  full  and,  there- 
fore, we  repeat  that  it  would  give  us  pleasure  to  hand  you  check 
for  $10,000.00  at  once  if  you  so  desire  and  we  can  arrange  the  inter- 
est due  on  our  note  for  $10,000.00  by  short  time  notes.  As  you 
mention,  however,  that  $5,000.00  in  cash  is  the  sum  you  wish  to  get, 
we  all  join  in  the  suggestion  and  it  is  simply  a  suggestion  and  offer 
to  you  in  the  true  spirit  of  good  advice  for  your  interest  and  not 
for  ours  that  we  can  and  will  pay  you  at  once  cash  $5,000.00  and  are 
willing  to  sell  you  five  shares  of  the  company's  stock  at  the  par  value 
of  $1,000.00  per  share  and  guarantee  you  on  same  a  six  per  cent 
dividend  annually.  Of  course  we  expect  to  pay  more  dividend, 
but  we  are  willing  to  guarantee  a  six  per  cent  dividend  and  will  also 
agree,  or  Mr.  McDougall  and  Mr.  Justice  will  jointly  agree,  to  buy 
the  stock  back  from  you  say  at  the  end  of  two  or  three  years  at  the 
same  price  per  share  you  having  a  guarantee  of  a  six  per  cent  divi- 
dend in  the  meanwhile.  *  *  *  Please  understand  that  we  are 
not  anxious  to  sell  Albro  Company  stock  but  are  willing  to  sell  you 
five  shares  if  you  desire  to  purchase  it  on  the  basis  mentioned. 
Our  preference  you  understand  is  to  pay  the  note  in  full  $10,000.00 
at  once    *     *     *." 

This  letter  was  dated  April  22, 1899,  and  about  the  10th  of  May, 
1899,  Mr.  Justice,  the  president  of  the  company,  called  upon  the 
plaintiff  in  New  York  city.  Mr.  Justice  said  that  he  had  called  to 
see  the  plaintiff  in  reference  to  the  E.  D.  Albro  Company's  demand 
note  which  the  plaintiff  held,  and  referred  to  the  letter  of  April 
twenty  -second.  He  then  told  the  plaintiff  of  the  prosperity  of  the 
company  and  that  they  had  ten  years'  good  business  before  them, 
and  that  the  company  expected  to  pay  ten  per  cent  if  not  more.  He 
then  offered  to  the  plaintiff  that  if  the  plaintiff  would  take  the  stock 
of  the  company  they  would  guarantee  a  dividend  of  six  per  cent  per 
annum  in  exchange  for  the  note.  The  plaintiff  asked  him  if  that 
would  be  preferred  stock,  to  which  Justice  answered  that  it  would 
be  stock  guaranteed  by  the  Albro  Company,  which  they  had  a  right 
to  do ;  the  plaintiff  replied  that  he  did  not  care  about  buying  stock, 
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as  he  was  well  advanced  in  years  and  would  prefer  to  have  the  note 
go  on  as  it  was  on  the  books,  and  if  they  did  not  want  to  do  that  they 
could  pay  the  note  in  full  in  cash.  To  that  Justice  said  that  it  was 
not  convenient  for  them  to  pay  cash  on  the  note  at  that  time,  and 
the  plaintiff  said  that  he  would  think  the  matter  over  and  would  see 
him  again.  The  plaintiff,  having  confidence  in  Justice  and  believ- 
ing what  he  said,  in  a  day  or  two  afterwards  called  upon  Justice  at 
the  office  of  the  company  in  New  York,  when  Justice  asked  the 
plaintiff  what  he  had  decided  about  taking  stock.  The  plaintiff 
said,  "  no,  I  didn't  see  where  I  was  going  to  be  benefitted  by  taking 
stock  for  my  note,  which  was  six  per  cent,  per  annum,  and  the  stock 
wouldn't  pay  any  more."  Justice  replied  that  this  note  was  the 
only  obligation  of  the  kind  that  they  had  on  their  books,  and  they 
wanted  to  get  it  off  their  books  as  a  liability.  "  He  then  said  that  the 
Company  would  sell  me  eight  shares  of  stock  and  guarantee  me  a 
dividend  of  six  per  cent,  per  annum,  payable  quarterly,  and  the 
balance,  $2,000,  they  would  pay  in  cash  in  exchange  for  my  demand 
note,"  and  that,  in  addition,  they  would  give  the  plaintiff  an  addi- 
tional advantage  and  that  was  that  the  company  would  continue  the 
interest  on  the  note  from  that  time,  from  the  first  of  January  to  the 
first  of  July,  and  that  the  Albro  Company  had  decided  to  pay  divi- 
dends, to  commence  them  on  the  1st  of  July,  1899,  and  that  if  he 
would  decide  then  and  there  to  take  stock,  he  would  get  a  dividend 
in  July.  The  plaintiff  said  that  he  would  accept  his  offer,  that  is, 
that  he  would  accept  eight  shares  of  stock  at  par  with  their  guar- 
anty of  six  per  cent  per  annum,  payable  quarterly,  and  the  balance, 
$2,000,  to  be  paid  in  cash  in  exchange  for  the  note.  As  a  result  of 
this  conversation,  early  in  June  the  plaintiff  received  from  Justice 
eight  shares  of  the  capital  stock  of  the  defendant  corporation  at  the 
par  value  of  $1^000  each,  and  with  it  the  following  letter : 

"  New  York,  May  13,  1899. 
"Mb.  Jas.  S.  MoVity 

"Dear  Sir.— You  hold  the  note  of  The  E.  D.  Albro  Co.  for 
$10,000.00  bearing  Int.  at  §%.  If  as  proposed  you  will  buy  8  shares 
of  The  E.  D.  Albro  Co.  stock  we  will  guarantee  you  a  6%  dividend 
on  same  payable  quarterly  and  the  remaining  $2,000.00  we  can 
arrange  as  you  may  desire. 

"  This  is  the  arrangement  proposed  by  Mr.  McDougall,  and  he 
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and  Mr.  Justice  will  agree  to  purchase  back  the  stock  at  par  within 
9  to  3  years  if  yon  wish  to  sell,  and  yon  are  guaranteed  a  dividend 
of  6#  per  annum  in  the  meanwhile. 
"  Tours  truly, 

"THE  E.  D.  ALBRO  CO. 

"W.  H.  Justice 

"Prest." 

The  certificate  for  eight  shares  of  stock  and  the  letter  accompany- 
ing it  were  delivered  to  the  plaintiff  by  the  president  of  the  com- 
pany. At  the  time  it  was  delivered  Justice  told  the  plaintiff  that 
he  would  like  to  continue  the  $2,000  as  an  account  until  the  1st  of 
January,  1900,  and  Justice,  oh  behalf  of  the  company,  then  borrowed 
an  additional  $1,000  in  cash  from  the  plaintiff  as  a  loan  and  gave  a 
note  of  the  corporation  for  $3,000,  which  the  plaintiff  accepted  and 
delivered  the  note  for  $10,000  to  the  defendant.  Thereupon  and 
down  to  December  thirty-first  the  defendant  paid  dividends  of  six 
per  cent  upon  the  stock  owned  by  the  plaintiff  and  also  made 
various  payments  on  account  of  the  note  for  $3,000,  until  at  the 
time  of  the  commencement  of  the  action  there  was  due  upon  the 
note  for  $3,000,  $400,  with  interest  from  July  1, 1902.  On  Decem- 
ber 3f  1901,  the  plaintiff  received  from  the  defendant  the  following 
letter  dated  Cincinnati,  O.,  December  3,  1901 : 

u  Dear  Sir. —  *  *  *  As  to  the  dividends,  some  of  our  stock- 
holders have  entered  a  protest  and  this  protest  will  have  to  be 
heeded,  because  it  is  an  ultra  vires  act  and  beyond  the  power  of 
any  officer  of  this  Company  to  pay  dividends  when  the  Company  is 
not  earning  them." 

In  reply  to  this  letter  the  plaintiff,  on  December  15, 1901,  wrote 
a  letter  as  follows : 

w  The  E.  D.  Albro  Company  : 

"  Gentlemen. —  *  *  *  I  note  what  you  say  (and  which  has 
been  before  intimated  by  you),  that  it  was  beyond  the  power  of  the 
Company  to  issue  stock  with  guarantee  of  dividend.  This  transac- 
tion was  entered  into  at  the  request  of  the  Company,  and  it  was 
supposed  at  the  time  that  it  was  a  good  thing  both  for  the  Company 
and  myself,  and  I  supposed  it  was  done  on  the  advice  of  the  Com- 
App.  Div.— Vol.  XC.        8 
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pany's  legal  adviser.     I  had  no  idea  at  the  time  of  the  transaction 

that  it  was  unlawful,  and  of  course  I  ought  not  to  hold  you  to  it  if 

it  was,  and  have  no  desire  to  do  so.     Will  you  kindly  advise  me  if 

it  is  the  judgment  of  the  Company  and  its  present  legal  adviser  — 

that  it  was  beyond  the  power  of  the  Company  to  issue  the  stock 

with  the  guarantee  of  dividend  which  I  hold.     I  want  my  affairs 

with  the  Company  adjusted  as  far  as  possible  without  friction,  and 

if  your  Company  holds  that  it  was  beyond  its  power  to  issue  the 

stock,  with  the  guarantee  of  dividends  which  I  hold,  I  offer  to 

return  the  stock  to  you,  properly  endorsed  for  surrender  or  transfer, 

together  with  the  guarantee  executed  by  the  Company  at  the  time 

of  the  issue  of  the  stock,  you  to  return  me  the  Company  note  for 

$10,000,   which   I  gave  up   when   the  stock  and  guarantee   was 

given  me,  on  which  you  may  endorse  payment  of  interest  (which  I 

received  under  the  agreement  as  dividends,  to  October  1st,  1901, 

together  with  payment  of  Two  Thousand  Dollars  on  account  of 

principal. 

"  Yours  truly, 

"JAMES  S.  McVITY." 

This  letter  does  not  seem  to  have  been  answered  by  the  defend- 
ant, when  the  plaintiff,  on  January  10,  1902,  sent  a  copy  of  the 
letter  to  the  defendant,  with  a  request  for  an  immediate  reply.  In 
answer  to  that,  on  January  16,  1902,  the  plaintiff  received  a  letter 
from  the  legal  adviser  of  the  defendant,  dated  Cincinnati,  January 
16,  1902,  which  stated  that  in  the  opinion  of  the  writer  the  alleged 
guaranty  of  dividend  upon  the  stock  referred  to,  was  made  without 
the  authority  of  the  company  itself ;  "  furthermore,  even  if  the 
Company  had  authorized  the  guarantee,  it  would  have  been  ultra 
vires,  because  a  corporation  has  no  right  to  guarantee  to  an  indi- 
vidual stockholder  the  dividend  upon  his  stock.  This  being  the 
case,  the  Company  as  now  constituted  cannot  now  undertake  to  be 
responsible  for  the  unauthorized  act  of  some  former  management  of 
the  Company,  and  it  is  not  in  a  position  to  receive  from  you  the 
stock,  nor  to  give  you  its  note  for  $10,000  as  you  request.  You 
could  have  known,  as  a  matter  of  law,  at  the  time  that  the  Company 
could  not  make  such  a  stipulation.  Having  taken  the  stock,  under 
the  circumstances  set  forth,  you  are  not  entitled  to  return  it  to  the 
Company  and  receive  therefor  the  Company's  note." 
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The  plaintiff  testified  that  he  did  not  at  any  time  know  that  it  was 
forbidden  in  Ohio  to  pay  more  than  the  company  earned.  For  the 
defendant,  Mr.  Cassatt,  a  member  of  the  bar  of  the  State  of  Ohio, 
was  called  as  a  witness  and  testified  that  he  was  familiar  with  the 
law  of  Ohio  relating  to  corporations ;  that  there  was  no  authority 
under  the  law  of  that  State  for  a  corporation  to  guarantee  a  divi- 
dend upon  its  capital  stock ;  that  by  the  law  of  Ohio  dividends  can 
be  declared  by  the  company  upon  only  what  are  called  the  surplus 
profits  of  the  company ;  and  certain  statutes  of  the  State  of  Ohio 
relating  to  the  powers  of  corporations  were  introduced  in  evidence. 
By  these  statutes  it  was  made  unlawful  for  the  directors  of  any  cor- 
poration organized  under  the  laws  of  that  State  to  make  dividends, 
except  from  the  surplus  profits  arising  from  the  business  of  the 
corporation.  (See  Laws  of  Ohio,  vol.  85,  p.  182,  as  amd.  by  vol.  86, 
p.  228.) 

Both  the  plaintiff  and  the  defendant  then  asked  for  the  direction 
of  a  verdict,  whereupon  the  court  granted  the  motion  of  the  plain- 
tiff and  directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
due  upon  the  note  of  $10,000,  and  from  the  judgment  entered  upon 
that  verdict  the  defendant  appeals. 

Each  of  the  parties  asked  for  the  direction  of  a  verdict  and,  there 
being  no  application  to  submit  any  question  to  the  jury,  the  question 
presented  is  whether  upon  these  facts  the  plaintiff  was  entitled  to  a 
verdict.  This  corporation,  being  organized  under  the  laws  of  the 
State  of  Ohio,  was  subject  to  the  law  of  that  State  and  had  such 
power  as  that  State  had  granted  to  it.  Whether  or  not  it  was 
authorized  to  issue  stock  with  a  guaranty  of  dividends,  which  would 
make  it  entitled  to  dividends  in  preference  to  other  stock  of  the 
corporation,  was  a  question  to  be  determined  by  the  laws  of  Ohio, 
and  as  to  the  law  of  that  State  the  plaintiff,  a  resident  of  New 
York,  was  not  chargeable  with  knowledge.  There  is  nothing  that 
would  restrict  the  power  of  the  Legislature  of  the  State  of  Ohio  to 
confer  upon  a  corporation  organized  under  its  authority,  power  to 
guarantee  dividends  upon  the  stock  of  the  company,  even  though 
such  dividends  would  be  payable  out  of  the  capital  of  the  company, 
as  distinguished  from  its  profits  or  surplus  earnings.  Notwith- 
standing the  fact  that  the  defendant  had  expressed  to  the  plaintiff  a 
great  desire  to  pay  this  note  in  cash,  it  endeavored  to  induce  the 
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plaintiff  to  make  some  terms  with  the  company  by  which  a  pay- 
ment could  be  prevented.  It  accomplished  that  result  by  inducing 
the  plaintiff  to  surrender  the  note  in  return  for  shares  of  the  stock 
of  the  company  on  which  the  company  would  guarantee  the  pay- 
ment of  a  dividend  of  six  per  cent  and  upon  the  representation  by 
the  defendant's  president  that  the  defendant  had  a  right  to  issue  its 
stock  and  guarantee  the  payment  of  dividends. 

The  plaintiff  testified  and  it  was  not  disputed  that  "  I  then  asked 
him  (the  president)  if  that  would  be  preferred  stock.  He  answered 
me  by  saying  it  would  be  stock  guaranteed  by  the  Albro  Co.,  which 
they  (Albro  Co.)  had  a  right  to  do."  Here  was  a  distinct  represen- 
tation by  the  president  of  the  defendent  to  induce  the  plaintiff  to 
accept  the  stock  of  the  corporation,  that  the  defendant  had  a  right 
to  make  such  a  guaranty,  and  that  right  depended  upon  the  law  of 
the  State  of  Ohio,  with  knowledge  of  which  the  plaintiff  was  not 
chargeable.  The  plaintiff  expressly  swears  that  he  relied  upon  this 
statement  of  the  president  and  that  he  had  no  knowledge  of  the 
fact  that  such  an  arrangement  was  in  violation  of  the  laws  of  Ohio. 
The  defendant  thus  accepted  a  surrender  of  the  plaintiff's  note, 
based  upon  a  delivery  of  the  stock  with  the  guaranty  of  the  defend- 
ant that  it  would  pay  dividends  upon  the  stock  at  the  rate  of  six  per 
cent  per  annum,  and  that  guaranty  was  faithfully  observed  by  the 
defendant  down  to  the  end  of  the  year  1901,  when,  for  the  first 
time,  the  defendant  informed  the  plaintiff  that  the  agreement  of 
guaranty  was  invalid  by  the  law  of  the  State  of  Ohio  and  refused 
to  comply  with  it ;  that  the  representations  made  by  the  defendant's 
president,  and  upon  which  it  obtained  the  note  of  the  defendant 
which  was  held  by  the  plaintiff,  were  false  ;  that  the  guaranty  was 
not  a  legal  obligation  of  the  company  for  which  he  acted,  and  that 
the  plaintiff  was  not  entitled  to  receive  the  dividends  which  the  cor- 
poration had  guaranteed,  upon  the  basis  of  which  guaranty  the 
plaintiff  had  surrendered  this  obligation  of  the  defendant. 

I  think  it  clear  that  under  this  condition  the  plaintiff  was  entitled 
to  rescind  this  purchase  of  the  stock  and  to  receive  back  the  obliga- 
tion of  the  company  upon  the  delivery  to  the  company  of  the  stock 
that  he  had  received.  The  plaintiff  was  not  a  lawyer.  He  had 
been  for  some  time  in  the  employ  of  the  defendant.  He  had  loaned 
his  money  to  the  defendant,  relying  upon  its  obligation  to  repay  it 
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to  him  upon  demand.  He  had  been  induced  to  surrender  that  obliga- 
tion of  the  defendant  upon  the  distinct  representation  by  the  defend- 
ant's president  that  the  stock  that  the  defendant  had  offered  to  sell  him 
was  stock  of  the  company,  with  a  guaranty  of  a  dividend  of  six  per 
cent,  and  that  the  corporation  had  power  to  issue  stock  with  such  a 
guaranty,  and  relying  upon  this  representation  the  plaintiff  accepted 
the  stock  and  delivered  up  the  obligation  of  the  company  that  be 
held.  What  the  defendant  offered  to  give  to  the  plaintiff  and  what 
the  plaintiff  understood  he  was  to  receive  from  the  defendant  was 
stock  of  the  defendant,  dividends  of  which  were  guaranteed.  The 
defendant  delivered  the  stock  and  what  purported  to  be  such  a  guar- 
anty. The  arrangement  was  for  the  benefit  of  the  defendant,  sug- 
gested by  its  president,  and  accepted  by  the  plaintiff  as  the  defend- 
ant's offer. 

It  is  opposed  to  established  principles  that  the  defendant  should 
be  allowed  to  repudiate  its  obligation  upon  the  ground  that  the 
obligation  that  it  assumed  to  the  plaintiff  was  ultra  vires,  and  at 
the  same  time  retain  the  consideration  that  it  had  received  for 
giving  this  void  guaranty.  This  question  is  very  satisfactorily 
treated  in  Pullmans  Palace  Car  Co.  v.  Central  Trans.  Co.  (171  U. 
8.  139),  and  it  was  there  expressly  held  that  upon  disaffirmance  by  a 
corporation  of  an  act  which  is  ultra  vires,  the  corporation  must 
restore  the  other  party  to  his  former  condition  as  far  as  possible 
upon  the  disaffirmance  of  a  void  contract,  and  return  all  property 
that  it  has  received  as  a  consideration  for  that  contract  or  its  value. 
In  Central  Transp.  Co.  v.  Pvllmaris  Palace  Car  Co.  (139  IT.  S. 
60)  Mr.  Justice  Gray,  in  delivering  the  opinion  of  the  court,  said : 
"  A  contract  ultra  vires  being  unlawful  and  void,  not  because  it  is 
in  itself  immoral,  but  because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  it,  the  courts,  while  refusing  to 
maintain  any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as  could  be  done 
consistently  with  adherence  to  law,  by  permitting  property  or 
money  parted  with  on  the  faith  of  the  unlawful  contract  to  be 
recovered  back,  or  compensation  to  be  made  for  it."  It  has  been 
settled  in  this  State  that  a  corporation  cannot  avail  itself  of  the 
defense  of  ultra  vires  when  the  contract  has  been  in  good  faith 
fully  performed  by  the  other  party,  and  the  corporation  has  had 
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the  benefit  of  the  performance  and  of  the  contract ;  that  "  when 
it  (the  contract)  becomes  executed  by  the  other  party,  it  (the  cor- 
poration) is  estopped  from  asserting  its  own  wrong  and  cannot  be 
excused  from  payment  upon  the  plea  that  the  contract  was  beyond 
its  power."  (Vbught  v.  Eastern  Building  cfe  Loan  Assn.}  172 
N.  T.  508.)  But  when  the  corporation  expressly  repudiated  its 
agreement  upon  which  it  had  obtained  this  plaintiff's  property,  and 
as  a  basis  for  such  repudiation  proved  that  the  act  was  ultra  vires 
and  prohibited  by  the  statutes  of  the  State  from  which  it  had  derived 
its  right  to  exist,  the  other  party  to  the  contract  certainly  had  the 
right  to  rescind  the  whole  transaction,  and  the  defendant  was  then 
bound  to  restore  the  plaintiff  to  the  same  condition  that  he  was  in 
when  the  void  contract  was  executed. 

There  is  no  justification  in  the  evidence  for  the  statement  that  this 
guaranty  of  dividends  was  not  the  substantial  inducement  under 
which  the  plaintiff  accepted  these  shares  of  stock  in  discharge  of  the 
defendant's  indebtedness  to  him ;  and  having  acted  upon  the  repre- 
sentations of  the  defendant's  president  that  he  was  acting  for  the 
corporation  and  that  the  corporation  had  the  power  to  make  such 
a  guaranty,  the  defendant  corporation  cannot  retain  the  benefit  of 
the  transaction  and  hold  its  obligation  which  it  has  obtained  from 
the  plaintiff,  and  repudiate  the  authority  of  the  president  to  make 
such  a  contract  on  behalf  of  the  corporation.  By  accepting  and 
retaining  the  note  held  by  the  plaintiff  the  corporation  ratified 
the  act  of  its  president  in  making  the  contract  with  the  plaintiff, 
and  but  for  the  fact  that  the  guaranty  is  prohibited  by  the  laws  of 
the  State  of  Ohio  the  guaranty  would  be  a  perfect,  valid  obligation 
of  the  defendant,  which  it,  while  retaining  its  benefits,  could  not 
repudiate  upon  the  ground  that  the  defendant's  president  had  no 
authority  to  make  it.  It  is  sound  law,  as  well  as  sound  morals,  that 
a  party  to  a  contract  cannot  repudiate  the  contract  and  his  obliga- 
tions under  it  and  at  the  same  time  retain  the  consideration  that  he 
has  received  for  making  the  repudiated  promise ;  and  whether  the 
promise  is  repudiated  because  it  was  made  by  an  agent  without 
authority  or  because  it  was  ultra  vires  or  beyond  the  power  of  the 
party  making  it,  or  for  any  other  reason,  when  the  obligation  upon 
one  party  is  repudiated,  the  other  party  has  the  right  to  receive 
back  the  consideration  which  it  has  paid  for  the  repudiated  contract 
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or  repudiated  obligation.  This  general  rule  applies  with  greater 
force  where  the  innocent  party  who  has  paid  his  money  or  deliv- 
ered his  property  based  upon  the  invalid  promise,  has  been  induced 
to  part  with  money  and  accept  the  promise  upon  the  distinct  repre- 
sentation of  the  promisor  that  the  obligation  was  valid  and  that 
the  promisor  was  authorized  to  make  it.  All  of  these  facts  appear 
in  this  case.  This  defendant  stands  in  a  position  of  a  corporation 
accepting  from  the  plaintiff  a  discharge  of  its  admitted  obligation 
based  upon  a  promise  to  pay  six  per  cent  dividends  upon  the 
stock  transferred  to  the  plaintiff  in  satisfaction  of  tliat  obligation. 
It  repudiates  that  obligation,  and  then  seeks  to  retain  its  obligation 
which  the  plaintiff  has  delivered  to  it  based  upon  that  promise. 
Certainly  no  corporation  or  individual  can  retain  the  benefit  received 
on  account  of  a  void  obligation  while  repudiating  the  obligation. 

I  think  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

Patterson  and  Hatch,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  and 
Laughlin,  J.,  dissented. 

Lauohlin,  J.  (dissenting) : 

Two  causes  of  action  are  alleged  in  the  complaint,  but  the  appeal 
only  involves  a  consideration  of  the  first  which  is  for  the  recovery 
of  $8,000,  a  balance  alleged  to  be  due  and  owing  on  a  demand  note 
for  $10,000  given  by  the  defendant  to  the  plaintiff  on  the  1st  day 
of  January,  1897.  The  plaintiff  had  for  several  years  been  in  the 
employ  of  the  defendant  as  a  traveling  salesman,  and  the  note  was 
given  for  a  balance  due  for  services  and  moneys  loaned.  It  is 
alleged  in  the  complaint  that  the  note  was  surrendered  to  the 
defendant  on  the  13th  day  of  May,  1899,  at  its  request,  and  that 
the  plaintiff  was  induced  by  the  president  of  the  defendant  to  accept 
therefor  eight  shares  of  the  capital  stock  of  the  defendant  of  the 
par  value  of  $1,000  each,  with  a  guaranty  in  writing  that  the 
defendant  would  pay  six  per  cent  dividends  on  the  stock  annually, 
and  a  new  note  of  the  defendant  for  $3,000,  representing  $2,000  of 
the  indebtedness  covered  by  the  $10,000  note  and  a  further  indebt- 
edness for  a  subsequent  loan  of  $1,000 ;  that  the  president  of  the 
defendant  represented  that  the  stock  had  been  lawfully  issued  and 
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that  "  the  defendant  had  power  and  authority  by  its  charter  to  issue 
snch  stock  and  guarantee  dividends  thereon/'  and  that  the  plaintiff 
believed  these  representations  and  relied  thereon ;  that  the  defend- 
ant paid  dividends  on  the  stock  at  the  rate  of  six  per  cent  per  annum 
until  the  1st  day  of  October,  1901,  and  the  further  sum  of  $30, 
and  then  declined  to  pay  dividends  on  the  grounds  that  the  earn- 
ings of  the  company  would  not  justify  it  and  that  the  guaranty 
was  void  ;  that  the  plaintiff  tendered  a  return  of  the  stock  and 
demanded  a  return  of  the  note  for  $10,000  and  offered  to  credit 
defendant  thereon  the  $2,000  represented  by  the  other  note  and,  as 
interest,  the  amounts  paid  as  dividends  and  that  the  note  for 
$10,000  is  not  now  in  possession  of  the  plaintiff.  The  defendant  in 
its  answer  denies  the  guaranty  and  denies  that  the  president  of  the 
defendant  had  authority  to  execute  the  same  and  alleges  that  the 
guaranty  if  executed  was  void  and  that  plaintiff  had  either  actual 
or  constructive  notice  thereof.  The  other  material  allegations  of 
the  complaint  are  admitted. 

The  defendant  was  incorporated  on  the  8th  day  of  February 
1878,  pursuant  to  an  act  of  the  Legislature  of  the  State  of  Ohio 
passed  on  the  1st  day  of  May,  1852,  and  the  acts  supplementary  and 
amendatory  thereto.  The  purpose  of  its  incorporation,  as  stated  in 
the  certificate,  was  "  buying  and  selling  foreign  and  domestic  woods 
in  the  log  or  otherwise  and  of  manufacturing  the  same  into  planks, 
boards  and  veneers,  and  of  disposing  of  the  same,  and  doing  a  general 
lumber  business,  and  holding  such  real  and  personal  estate  as  may  be 
deemed  necessary  and  convenient  to  carry  into  effect  the  object  of 
the  incorporation."  It  was  stipulated  upon  the  trial  that  the  General 
Statutes  of  Ohio  show  that  no  corporation  incorporated  under  the 
laws  of  that  State  since  the  1st  day  of  May,  1852,  "  has  had  at  any 
time  power  to  guarantee  dividends  on  its  capital  stock."  It  also 
appears  by  those  statutes  that  dividends  may  be  lawfully  paid  only 
from  the  surplus  profits  arising  from  the  business  of  the  corporation 
and  the  method  of  calculating  profits  is  therein  regulated.  The 
plaintiff  testified  that  in  April,  1899,  he  wrote  the  defendant  asking 
payment  of  $5,000  on  its  note  for  $10,000  which  he  held;  that  on 
the  twenty-second  day  of  the  same  month  he  received  a  letter  in 
the  name  of  the  company  signed  by  its  president,  saying  that  the 
stockholders  of  the  company  preferred  to  pay  the  note  in  full  and 
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that  the  company  was  ready  to  hand  him  a  check  for  the  face  oi 
the  note,  but,  since  he  only  desired  $5,000,  the  stockholders  joined 
in  the  suggestion,  for  his  interest  and  not  for  theirs,  that  he  take 
$5,000  in  cash  and  purchase  five  shares  of  the  company's  stock 
upon  which  six  per  cent  dividends  annually  would  be  guaranteed 
and  that  the  company  would  agree,  or  two  of  its  stockholders 
named  in  the  letter  would  jointly  agree,  to  buy  his  stock  at  the 
end  of  three  years  at  the  same  price  although  the  company  would 
prefer  to  pay  the  note  in  cash  and  was  not  anxious  to  sell  stock  as 
it  was  expected  that  greater  dividends  than  six  per  cent  would  be 
paid ;  that  about  the  tenth  of  May  thereafter  the  president  of  the 
company  called  at  the  plaintiffs  house  with  reference  to  the  note 
and  correspondence,  and  spoke  of  the  prosperity  of  the  company  and 
of  its  good  prospects,  saying  that  it  expected  to  pay  ten  per  cent 
dividends,  if  not  more,  and  that  the  stockholders  with  whom  plaintiff 
was  acquainted  were  all  anxious  that  he  should  take  stock,  and 
"  offered  to  me  that  if  I  would  take  stock  of  the  Albro  Co.  that  they 
would  guarantee  a  dividend  of  six  per  cent  per  annum  in  exchange 
for  my  note.  I  then  asked  him  if  that  would  be  preferred  stock.  He 
answered  me  by  saying  that  it  would  be  stock  guaranteed  by  the 
Albro  Co.,  which  they  had  a  right  to  do;"  that  plaintiff  replied 
that  he  did  not  desire  to  buy  stock,  and  would  prefer  to  let  the  note 
run  or  have  it  paid  in  full ;  that  the  president  of  the  company  then 
said  that  it  was  not  convenient  to  pay  cash  on  the  note  at  that  time, 
to  which  plaintiff  replied  that  he  would  think  the  matter  over  and 
see  the  president  of  the  company  again ;  that  he  was  well  acquainted 
with  the  president  of  the  defendant  and  believed  all  that  he  said  ; 
that  he  had  another  conversation  with  the  president  of  the  company 
a  day  or  two  later ;  that  the  president  then  informed  him  that  this 
was  the  only  note  of  the  kind  outstanding  on  the  books  of  the  com- 
pany, and  that* they  wished  to  get  it  off  the  books  as  a  liability,  and 
that  the  company  would  sell  to  him  eight  shares  of  stock  and 
guarantee  a  dividend  of  six  per  cent  per  annum,  payable  quarterly, 
and  the  balance  of  $2,000  would  be  paid  in  cash  in  exchange  for  the 
$10,000  note,  and,  as  an  additional  advantage  to  him,  would  pay 
interest  on  the  note  to  the  first  of  July,  and  would  pay  the  first 
dividend  on  the  stock  on  the  first  of  July;  that  plaintiff  then 
informed  the  president  that  he  would  accept  the  offer ;  that  about 
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the  first  or  second  week  in  June  the  stock  was  delivered  to  the 

plaintiff  by  the  president  of  the  company,  together  with  the  following 

letter  * 

"  New  York,  May  13, 1899. 
"  Mr.  Jas.  S.  Mo  Yity 

"Dear  Sir.  — You  hold  the  note  of  The  E.  D.  Albro  Co.  for 

$10,000.00  bearing  Int.  at  6%.     If  as  proposed  you  will  bny  8  shares 

of  The  E.  D.  Albro  Co.  stock  we  will  guarantee  you  a  6%  dividend 

on  same  payable  quarterly,  and  the  remaining  $2,000.00  we  can 

arrange  as  you  may  desire. 

"  This  is  the  arrangement  proposed  by  Mr.  McDougall,  and  he 

and  Mr.  Justice  will  agree  to  purchase  back  the  stock  at  par  within 

2  to  3  years  if  you  wish  to  sell,  and  you  are  guaranteed  a  dividend 

of  6%  per  annum  in  the  meanwhile. 

"  Yours  truly, 

"THE  E.  D.  ALBRO  CO., 

"W.  H.  Justice 

"PrestP 

The  plaintiff  received  dividends  on  the  stock  down  to  the  1st  day  of 
October,  1901,  as  alleged.  About  that  time  the  management  of  the 
company  changed,  and  the  condition  of  its  business  did  not  justify 
the  payment  of  dividends  thereafter.  On  the  3d  day  of  December, 
1901,  the  plaintiff  received  a  letter  from  the  company,  written  by 
its  secretary,  inclosing  a  draft  to  apply  on  the  $3,000  note  of  the 
company,  which  he  then  held,  and  informing  him  that  some  of  the 
stockholders  had  entered  a  protest  against  the  payment  of  dividends, 
and  that  as  the  company  was  not  earning  dividends  it  would  be  an 
ultra  mres  act  to  pay  them  and  the  protest  would  have  to  be 
heeded.  On  the  fifteenth  of  the  same  month  he  wrote  the  com- 
pany, saying  that  he  was  not  aware  at  the  time  that  the  agreement 
to  pay  dividends  was  unlawful,  but  that  if  it  was,  he  ought  not  to 
hold  the  company  and  had  no  desire  to  do  so,  that  if  in  the  judg- 
ment of  the  company  and  its  legal  advisers  it  was  beyond  its  power 
to  issue  the  stock  with  the  guaranty,  he  offered  to  return  the  stock 
properly  indorsed  for  surrender  or  transfer  and  the  guaranty  also 
in  exchange  for  the  notes  which  he  surrendered  to  the  company  on 
which  he  authorized  the  indorsement  of  payments,  as  interest,  of 
the  amounts  he  had  received  as  dividends,  together  with  $2,000  on 
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account  of  the  principal.  On  the  following  day  the  attorneys  for 
the  company,  to  whom  the  plaintiffs  letter  had  been  referred,  wrote 
the  plaintiff,  saying  that  the  guaranty  was  made  without  the 
authority  of  the  company,  but  that  it  would  have  been  ultra  vires, 
even  if  authorized,  and  that  the  company  could  not  receive  back  the 
6tock  or  return  the  note.  It  does  not  otherwise  appear  that  the 
company  authorized  its  attorneys  to  write  this  letter.  The  plaintiff 
then  brought  this  action. 

I  am  of  opinion  that  the  action  cannot  be  maintained  and  that  the 
judgment  in  favor  of  plaintiff  should  be  reversed.  The  theory  of 
the  plaintiff  seems  to  be  that  the  guaranty  of  dividends  was  void, 
and  that  it  was  such  an  essential  part  of  the  consideration  that  when 
the  company  defaulted  in  paying  dividends  he  was  at  liberty  to 
rescind  the  contract  by  which  he  received  the  stock  and  to  recover 
upon  the  original  note  which  he  had  surrendered  to  the  defendant 
and  which  was  in  its  possession.  There  was  no  allegation  or  proof 
of  fraud  or  mutual  mistake  and  the  plaintiff  does  not  ask  to  have 
the  contract  set  aside  upon  either  ground,  but  claims  the  right  of 
his  volition  and  without  the  consent  of  the  defendant  to  rescind  it. 
The  contract  was  fully  performed  on  the  part  of  the  plaintiff  unless 
it  can  be  said  that  it  undertook  to  give  a  valid  guaranty  which  mani- 
festly it  could  not  do.  The  defendant  did  all  that  it  agreed  to  do 
at  the  timey  and  paid  the  dividends  according  to  the  guaranty  for 
more  than  two  years.  During  all  that  time  the  plaintiff  was  a  stock- 
holder of  record  of  the  defendant  company  and  it  was  not  in  default. 
It  may  be  assumed  that  others  became  stockholders  and  third  parties 
dealt  with  the  company  on  the  faith  of  its  financial  condition  with 
this  obligation  to  the  extent  of  $8,000  apparently  canceled.  After 
this  lapse  of  time  upon  the  failure  of  the  company  to  pay  a  divi- 
dend which,  according  to  the  guaranty,  did  not  become  duo  for 
more  than  two  and  one-half  years  after  the  agreement  had  become 
consummated,  the  plaintiff  asserts  the  right  to  terminate  of  his 
own  volition  all  his  liability  as  a  stockholder  and  to  reinstate 
the  company's  original  indebtedness  to  him.  This  I  think  he  may 
not  do.  Doubtless  the  plaintiff  relied  on  this  guaranty  and  if  he 
knew  it  was  invalid  perhaps  he  would  not  have  surrendered  the  note 
and  have  accepted  the  stock ;  but  whether  so  or  not  it  was  not  a  con- 
ditional sale.     The  sale  was  consummated.     The  guaranty  if  valid 
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was  a  covenant  for  the  performance  of  obligations  at  future  times, 
and  its  breach  was,  therefore,  a  breach  of  a  condition  subsequent  and 
would  afford  no  ground  for  rescinding  the  purchase  of  the  stock. 
(Be  Kay  v.  Bliss,  120  N.  T.  91 ;  Lamson  Consolidated  Store  Service 
Co.  v.  Conyngham,  11  Misc.  Rep.  428 ;  32  N.  Y.  Supp.  129 ;  Fairbank 
Camming  Co.  v.  Metzger,  118  N".  Y.  260 ;  Goldsborough  v.  Orry  8 
Wheat.  217;  Bailroadv.  Parks,  86  Tenn.  554 ;  Morrow  v.  Iron  <& 
Steel  Co.,  87  id.  262 ;  Hoffman  v.  King,  70  Wis.  372 ;  Tufts  v.  Wein- 
fdd,  88  id.  647 ;  Patterson  v.  Bonner,  48  Cal.  369.)  Moreover,  I 
think  that  if  this  guaranty  is  to  be  construed  as  an  absolute  undertak- 
ing on  the  part  of  the  company  to  pay  dividends  regardless  of  whether 
they  are  earned  or  not,  the  plaintiff  is  chargeable  with  knowledge  of 
its  invalidity  and  cannot  rescind  upon  that  ground.  Such  a  contract 
would  be  contrary  to  public  policy  as  it  would  be  in  fraud  of  the 
rights  of  creditors  and  of  the  stockholders,  and  it  is  not  conceivable 
that  it  would  be  valid  anywhere.  (Lockhart  v.  Van  Alstyne,  31 
Mich.  76 ;  Miller  v.  Batterman,  47  Ohio  St.  141.)  Furthermore,  I 
think  the  principle  that  all  persons  dealing  with  a  corporation  are 
chargeable  with  notice  of  its  corporate  powers  and  that  its  charter, 
being  the  law  of  its  existence,  is  carried  wherever  the  corpora- 
tion transacts  business,  is  certainly  applicable  to  the  purchase  of 
the  capital  stock  of  a  corporation  wherever  made.  (Morawetz 
Corp.  [2d  ed.]  §  96;  Oil  City  Land  <&  Improvement  Co.  v. 
Porter,  99  Ky.  254.)  In  an  action  in  the  courts  of  this  State  between 
individuals  and  a  foreign  corporation,  which  pleaded  that  the  con- 
tract upon  which  the  action  was  based  was  ultra  vires,  the  Court  of 
Appeals  applied  this  rule.  (Jemisonr.  Citizens1  Savings  Bank,  122 
N.  Y.  135.)  The  plaintiff  intended  to  become  a  stockholder  of  the 
corporation.  He  obtained  all  the  stock  that  he  bargained  for  and 
there  is  no  question  but  that  it  is  valid.  The  corporation  of  which 
he  was  becoming  a  stockholder  at  most  agreed  to  pay  six  per  cent 
dividend  upon  the  stock.  As  has  been  observed,  there  is  no  ques- 
tion of  bad  faith.  Undoubtedly  this  agreement  was  made  in  the 
confident  expectation  that  the  earnings  would  justify  the  payment 
of  such  dividends,  but  if  it  was  intended  to  undertake  absolutely  for 
the  payment  of  the  dividends  regardless  of  the  earnings  of  the  cor 
poration,  this  at  most  was  an  innocent  misapprehension  on  the  part  of 
the  directors  or  managing  officers  as  to  their  authority.    Public  policy 
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requires,  I  think,  that  in  these  circumstances,  a  purchaser  of  stock 
should  not  be  at  liberty  years  later  to  rescind  his  contract  because 
the  guaranty  was  an  ultra  vires  contract.  It  is  just  and  necessary 
to  the  protection  of  the  rights  of  others  that  knowledge  of  the 
invalidity  of  the  contract  should  be  imputed  to  him. 

There  is  room  for  argument  that  the  true  construction  of  this 
guaranty  does  not  render  it  void,  and  there  is  authority  for  the 
construction  that  it  was  an  undertaking  to  pay  dividends  on  this 
stock  as  might  be  lawfully  done  from  the  earnings,  instead  of  accu- 
mulating a  surplus  or  in  preference  to  other  stockholders  who  had 
knowledge  of  the  plaintiffs  rights  (Lockhart  v.  Van  AUtyne,  svpra), 
but  this  is  not  an  action  upon  the  guaranty  and  that  question  can- 
not be  decided  now. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Thomas 
Putnam,  Appellant,  Impleaded  with  Others. 

Grand  larceny —  a  conspiracy  to  defraud,  by  inducing  the  victim  to  purchase  stock 
under  a  representation  that  it  could  be  sold  at  a  higher  price — declarations  of  the 
conspirators  are  competent  against  each  other  —  order  of  proof — proof  of  a  like 
transaction  at  tlte  same  time  between  some  of  tfte  conspirators  is  competent  against 
the  others  on  the  question  of  intent. 

Upon  the  trial  of  an  indictment  for  grand  larceny  it  appeared  that  one  Franke 
answered  a  newspaper  advertisement  which  stated  that  a  person  having  $4,000 
in  cash  could  make  $12,000  inside  of  a  week  in  a  legitimate  business  transac- 
tion; that  in  response  to  Franke's  letter  one  Herbert  called  upon  Franke  and 
informed  him  that  a  certain  mining  corporation  which  had  struck  a  valuable 
vein  of  ore  was  anxious  to  purchase  some  of  its  own  stock;  that  a  certain 
engineer  who  was  then  sojourning  in  the  Everett  House,  New  York  city, 
held  2,000  shares  of  the  stock,  and,  being  ignorant  of  the  striking  of  the  vein 
of  ore,  would  sell  his  stock  at  such  a  price  as  would  enable  it  to  be  resold  to 
the  mining  company  at  a  large  profit. 

Franke  went  to  the  office  of  the  mining  company  and  met  one  Weller,  who 
assumed  to  be  the  treasurer  of  the  company.  Weller  introduced  Franke  to  one 
Qnealey.  its  president.     After  some  conversation  Quealey  agreed  that  if 
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Franke  could  obtain  a  number  of  shares  of  the  stock  of  the  mining  company 
he  would  purchase  them  from  Franke  at  $14  a  share. 

The  following  day  Franke  met  Herbert  at  the  Everett  bouse  to  visit  the  alleged 
engineer,  where  Herbert  conducted  Franke  to  a  room  in  which  they  found  the 
defendant  lying  in  bed  apparently  ill.  During  the  course  of  the  conversation 
the  defendant  stated  that  he  was  an  engineer  and  had  received  2,000  shares  of 
the  stock  of  the  mining  company  for  services  rendered  to  it,  and  was  willing  to 
sell  the  same  for  $10  a  share.  Thereafter  Franke  paid  the  defendant  $4,000  in 
cash  for  some  400  shares  of  stock  in  the  mining  company  for  which  he  received 
a  certificate.  After  the  purchase  Herbert  and  Franke  went  to  the  office  of  the 
mining  company.  Quealey  was  not  there  and  Franke  became  suspicious  and 
told  Herbert  that  he  would  not  lose  sight  of  him.  Herbert,  however,  left  the 
office  upon  some  pretext  and  did  not  return. 

Franke  then  went  to  the  Everett  House  to  look  for  the  sick  engineer,  but  found 
that  the  defendant  had  left  the  hotel,  leaving  word  with  the  clerk  that  he  was 
going  to  a  hospital. 

The  stock  of  the  mining  company  was  of  little  or  no  value.  No  large  strike  had 
been  made,  and  the  company  was  not  at  the  time  in  a  position  to  purchase  any 
stock. 

Held,  that  the  evidence  clearly  established  that  the  defendant  was  guilty  of  grand 
larceny  in  the  first  degree; 

That  the  facts  showed  that  Herbert,  Quealey,  Weller  and  the  defendant  were 
all  concerned  in  the  commission  of  the  crime  to  obtain  Franke's  money  by  trick 
and  device;  that  each  was  a  principal  and  that  the  admissions  and  declarations 
of  Herbert,  Quealey  and  Weller  were,  therefore,  admissible  against  the  defend- 
ant, although  not  made  in  the  tatter's  presence; 

That  the  error  involved  in  admitting  in  evidence  some  of  the  conversations  with 
Herbert  and  Quealey,  before  the  People  had  proved  facts  sufficient  to  Justify 
the  inference  that  the  defendant  was  an  actor  in  the  conspiracy,  was  cured  by 
the  subsequent  introduction  of  evidence  connecting  the  defendant  with  the 
conspiracy; 

That  proof  that,  while  the  transaction  with  Franke  was  taking  place,  Herbert, 
Quealey,  "Weller  and  one  Clark  successfully  employed  the  same  methods 
practiced  on  Franke  to  defraud  one  Effinger,  who  also  answered  the  advertise- 
ment which  Franke  answered,  was  competent  against  the  defendant,  although 
it  appeared  that  Clark  took  the  part  of  the  sick  engineer  and  it  was  not  shown 
that  the  defendant  was  connected  directly  with  the  transaction. 

Appeal  by  the  defendant,  Thomas  Putnam,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  23d  day  of  June, 
1903,  upon  the  verdict  of  a  jury  convicting  the  defendant  of  the 
crime  of  grand  larceny  in  the  first  degree. 

Max  D.  Steuer,  for  the  appellant. 


Robert  C.  Taylor,  for  the  respondent 
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Ixgraham,  J. : 

The  defendant  was  indicted  for  grand  larceny  in  the  first  degree. 
He  was  duly  convicted,  and  the  main  question  upon  this  appeal  is 
whether  the  proof  justified  that  conviction. 

Section  528  of  the  Penal  Code  provides  that  a  person  is  guilty  of 
larceny  who,  "  with  the  intent  to  deprive  or  defraud  the  true  owner 
of  his  property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate 
the  same  to  the  use  of  the  taker,  or  of  any  other  person,  either : 
1.  Takes  from  the  possession  of  the  true  owner,  or  of  any  other  per- 
son, or  obtains  from  such  possession  by  color  or  aid  of  fraudulent  or 
false  representation  or  pretense,  or  of  any  false  token  or  writing ;  or 
secretes,  withholds,  or  appropriates  to  his  own  use,  or  that  of  any 
person  other  than  the  true  owner,  any  money,  personal  property, 
thing  in  action,  evidence  of  debt  or  contract,  or  article  of  value  of 
any  kind." 

Section  530  provides  that  a  person  is  guilty  of  grand  larceny  in 
the  first  degree  "  who  steals  or  unlawfully  obtains  or  appropriates 
in  any  manner  specified  in  this  chapter  *  *  *  property 
of  the  value  of  more  than  five  hundred  dollars  in  any  manner 
whatever." 

There  were  three  other  persons  joined  in  the  indictment,  but  this 
defendant  was  tried  separately.  There  is  no  question  raised  as  to 
the  sufficiency  of  the  indictment,  and  the  first  question  presented  is 
whether  the  evidence  offered  by  the  People  justified  the  submission 
of  the  question  of  the  defendant's  guilt  to  the  jury.  Section  29  of 
the  Penal  Code  provides  that  a  person  concerned  in  the  commission 
of  a  crime,  whether  he  directly  commits  the  act  constituting  the 
offense,  or  aids  and  abets  in  its  commission,  is  a  principal. 

The  story  told  by  the  witnesses  for  the  prosecution,  and  upon 
which  this  conviction  is  based,  is  as  follows :  One  Louis  Franke  on 
February  28, 1902,  saw  an  advertisement  in  a  newspaper,  in  which 
it  was  stated  that  a  party  with  $4,000,  ready  cash,  was  wanted  who 
could  make  $12,000  inside  of  a  week  ;  "  no  scheme ;  strictly  legiti- 
mate business  transaction ;  will  bear  thorough  investigation ;  must 
act  immediately ;  no  brokers ;  principals  only."  Franke  answered 
that  advertisement.  In  response  to  his  letter  a  man  who  gave  his 
name  as  "Herbert"  called  upon  Franke,  produced  Franke's  letter, 
and  handed  him  a  prospectus  of  a  Horseshoe  Copper  Mining  Corn- 
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pany.  Upon  Franke's  stating  that  he  did  not  wish  to  have  anything 
to  do  with  the  mining  scheme,  Herbert  read  to  Franke  a  letter 
which  he  claimed  to  have  received  from  his  brother,  who  was 
employed  by  this  company  in  Arizona.  In  this  letter  it  was  stated 
that  a  valuable  vein  had  been  struck  and  the  company  was  anxious 
to  buy  some  of  their  own  stock  back ;  that  a  certain  engineer,  who 
had  received  2,000  shares  for  services  rendered,  had  come  east,  and 
Herbert  was  requested  to  find  out  where  the  engineer  resided ;  that 
Herbert  had  located  the  engineer  in  the  Everett  House,  New  York 
city ;  that  this  engineer,  not  knowing  anything  about  the  heavy  vein 
they  had  found,  it  was  thought  he  could  buy  the  stock  at  a  reason- 
able price  and  it  could  then  be  sold  to  the  company  at  fourteen  dol- 
lars or  fifteen  dollars  a  share,  and  the  profits  could  be  divided 
between  his  brother  and  Franke.     This  was  on  March  6,  1902. 

Herbert  again  saw  Franke  on  the  following  day,  whereupon 
Franke  went  to  the  office  of  the  Horseshoe  Copper  Mining  Com- 
pany, but  not  seeing  anybody,  went  again  on  the  eighth.  On  that 
day  he  saw  one  "  Weller,"  whose  name  appeared  on  the  door  as 
treasurer  of  the  company.  Weller  introduced  Franke  to  one  Quealey, 
who  was  president  of  the  company.  Franke  said  to  Quealey 
that  he  had  been  told  that  he  had  a  controlling  interest  in  the  Horse- 
shoe Copper  Mining  Company.  To  that  Quealey  said  no,  that  he 
used  to  have  a  controlling  interest,  but  when  he  turned  over  this  mine 
to  the  company  he  was  compelled  to  deliver  it  to  the  company  free 
and  clear  of  all  indebtedness,  and  to  do  so  he  had  to  pay  some  indebt- 
edness. To  accomplish  that  he  issued  1,000  shares  of  stock  to  one 
man  and  2,000  to  another  man,  a  mining  engineer,  for  services  ren- 
dered ;  that  the  1,000  shares  had  all  been  repurchased,  but  they  were 
unable  to  locate  the  2,000  shares.  Franke  then  asked  Quealey,  if 
he  (Franke)  could  control  all  or  a  part  of  those  shares,  at  what  price 
he  was  willing  to  purchase  them,  to  which  Quealey  replied,  "  I  buy 
my  stock  for  15  and  some  for  16,  but  I  want  to  make  something 
and  I  will  offer  you  $14."  Franke  then  asked  Quealey  if  he  would 
give  a  certified  check  at  the  time  the  shares  were  delivered,  and  he 
said  yes ;  that  he  was  not  ready  on  that  day,  but  would  be  ready  on 
Monday  to  purchase  the  stock. 

After  the  conversation  on  the  eighth  of  March,  Herbert  again  called 
on  Franke,  and  Franke  repeated  the  conversation  that  he  had  with 
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Quealey.  Herbert  then  wanted  Franke  to  call  at  the  Everett 
House  to  be  introduced  to  the  engineer,  and  made  an  appoint- 
ment for  Franke  to  meet  him  there  at  four  o'clock  in  the 
afternoon  of  Sunday,  March  ninth.  When  Franke  got  to  the 
Everett  House  he  found  Herbert  standing  by  the  door  who  took 
him  at  once  up  to  a  room  on  the  first  floor.  When  they  went  into 
the  room  Franke  found  the  defendant  lying  on  a  bed  apparently  sick. 
His  hands  were  bandaged  with  iodine,  and  medicine  bottles  were 
on  the  table  and  his  arms  were  bandaged  ;  he  had  on  a  bath  robe. 
Herbert  introduced  Franke  to  the  defendant  as  an  engineer  by  the 
name  of  Putnam,  and  told  Putnam  that  Franke  was  willing  to  buy 
the  stock.  Herbert  said  to  the  defendant,  "  Mr.  Putnam,  this  gen- 
tleman is  intending  to  purchase  your  stock,  and  how  much  you 
take  for  them ; "  and  to  that  Putnam  replied  that  he  wanted  twelve 
dollars  a  share,  but  that  he  was  so  sick  he  did  not  care  to  talk  busi- 
ness or  to  sign  for  them,  and  "  he  thinks  he  can  get  a  good  deal 
more  from  a  man  who  comes  from  Chicago."  He  said  he  was  very 
sick  with  sciatica,  and  was  in  great  agony.  Franke  said  he  was 
sorry  and  did  not  want  to  trouble  Putnam,  as  he  was  so  very  sick, 
and  Herbert  said,  "No,  sit  down,  sit  down  we  will  figure  now; 
make  a  price  for  the  stock."  Franke  then  proposed  to  place  these 
shares  in  a  bank  or  with  a  trusted  friend,  and  that  he  (Franke) 
would  put  up  the  amount  of  money,  and  if  the  thing  was  all  right 
and  an  honest  deal  Putnam  was  to  take  his  money  and  Franke  the 
shares.  Putnam  said  no ;  that  he  had  been  fooled  twice  already 
with  checks ;  that  he  was  a  stranger  here  and  did  not  want  to  bother 
with  checks,  and  would  not  take  anything  else  but  money.  It  was 
then  agreed  that  the  defendant  was  to  sell  the  shares  for  ten  dollars 
a  share.  In  the  course  of  this  conversation  the  defendant  said  he 
was  an  engineer,  and  had  received  this  stock  for  services  rendered  as 
engineer  to  the  Horseshoe  Copper  Mining  Company. 

Herbert  and  Franke  then  left  the  hotel,  and  on  Monday  morning 
Franke  went  to  the  office  of  the  company  and  there  saw  Quealey, 
who  said  that  the  party  for  whom  he  was  buying  the  stock  had  not 
yet  arrived.  Then  Herbert  again  appeared  and  took  Franke  up  to 
the  Everett  House  to  see  the  defendant.  They  arrived  there  about 
eleven  o'clock  on  Monday,  and  Herbert  asked  the  defendant 
App.  Div,— Vol.  XC.        9 
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whether  he  had  the  shares  with  him.  The  defendant  lifted  himself 
np  with  apparently  great  pain  and  took  from  under  the  mattress 
two  certificates  of  stock,  one  for  800  shares,  the  other  for  1,200. 
Those  certificates  stood  in  the  name  of  "  Thomas  Putnam,"  were 
dated  September  12, 1901,  and  were  signed  by  Quealey  as  president 
and  Weller  as  treasurer  of  the  corporation.  Herbert  then  proposed 
that  the  defendant  give  an  option  on  the  whole  2,000  shares  at  ten  dol- 
lars a  share,  and  Franke,  at  the  dictation  of  Herbert,  wrote  out  such 
an  option  and  the  defendant  signed  it,  Herbert  signing  as  a  witness. 

After  Franke  had  got  that  option  he  went  back  to  the  office  of 
the  mining  company  and  saw  Weller.  Weller  said  that  Quealey 
had  just  left,  leaving  word  for  Franke  that  it  was  all  right,  direct- 
ing Franke  to  bring  the  shares  and  that  he  would  get  his  money. 
On  the  following  day  Franke  saw  Herbert,  repeated  the  conversation 
that  he  had  had  with  Weller,  but  said  that  he  could  not  purchase  the 
800  shares  because  he  had  only  $4,000  and  that  $8,000  was  required. 
Herbert  then  said  he  would  telegraph  to  his  brother  to  wire  $4,000 
and  would  telephone  Franke  about  it.  About  nine  o'clock  that 
night  Franke  received  a  telephone  message  at  his  house  from  Herbert 
that  he  had  received  from  his  brother  a  telegram  stating  that  the 
$4,000  had  been  telegraphed  by  the  Western  Union  Telegraph 
Company. 

On  Tuesday,  the  eleventh  of  March,  Herbert  came  to  Franke's 
office  and  said,  "  Well,  you  draw  your  money  and  I  have  to  go  up 
to  23rd  street  to  the  Western  Union  Telegraph  office  with  a  gentle- 
man who  will  identify  me  to  receive  the  $4,000,"  and  that  he  would 
meet  Franke  at  the  Everett  House  at  about  eleven  o'clock.  Franke 
thereupon  drew  $4,000  in  bills  from  the  bank  and  went  to  the 
Everett  House,  arriving  there  shortly  after  eleven  o'clock.  He  met 
Herbert  at  the  door.  Herbert  said  "all  right,  I  have  got  my 
money."  They  went  upstairs  into  the  defendant's  room.  The 
defendant  was  then  in  bed,  dressed  the  same  as  before,  still  appar- 
ently very  sick.  Herbert  asked  the  defendant  if  he  had  the  800 
shares  of  the  copper  mining  company,  whereupon  the  defendant 
produced  the  certificate  from  behind  the  mattress,  and  when  pro- 
duced the  blank  assignment  on  the  back  of  the  certificate  for  800 
shares  was  signed  by  the  defendant.  The  defendant  then  handed 
to  Franke  the  certificate,  and  Herbert  at  the  same  time  said,  "  Here 
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is  my  money  and  Mr.  Franke  will  give  you  his  money,"  and  reached 
over  to  the  defendant,  apparently  handing  him  something.  Franke 
looked  at  the  certificate  and  then  handed  the  defendant  $4,000  that 
he  had  drawn  from  the  bank.  Franke  then  wrote  out  a  receipt  for 
the  money,  which  the  defendant  signed.  This  receipt  was  for  the 
$8,000,  the  consideration  for  the  800  shares  of  stock. 

Herbert  and  Franke  then  went  down  to  the  company's  office. 
When  they  arrived  there  was  no  one  in  the  office  except  a  type- 
writer. Herbert  and  Franke  waited  an  hour  and  over,  when  Her- 
bert said  it  was  very  queer  that  Quealey  should  not  be  there. 
Franke  then  became  very  suspicious  and  told  Herbert  that  he  cer- 
tainly would  not  lose  sight  of  him.  Franke  and  Herbert  waited 
about  three  hours  and  Quealey  did  not  appear.  Then  Herbert  said 
he  wished  to  go  to  the  toilet  room,  took  off  his  coat  and  left  it  on 
the  office  table.  Franke  wanted  to  go  with  him  to  the  toilet  room, 
but  the  typewriter  said  that  he  would  not  run  away  because  his  coat 
and  hat  were  there ;  whereupon  Herbert  went  to  the  toilet  room, 
but  did  not  return.  Franke  then  insisted  upon  taking  Herbert's 
coat,  bnt  before  he  took  it  the  typewriter  carefully  looked  through 
the  pockets  to  find  if  he  had  not  left  something  in  it  for  her. 
Franke  took  the  coat  to  another  office  in  the  building  and  left  it 
there  and  went  to  the  Everett  House  to  look  for  the  sick  engineer. 
He  got  to  the  Everett  House  about  four  o'clock  in  the  afternoon, 
but  the  defendant  had  gone,  leaving  word  with  the  clerk  that  he 
was  going  to  a  hospital. 

Franke  then  returned  to  the  office  of  the  company  and  met 
Weller,  who  said  that  he  was  very  glad  indeed  that  Franke  had  got 
the  stock  and  he  would  transfer  his  stock  to  Franke  on  the  books  of 
the  company.  That  did  not  seem  to  satisfy  Franke,  and  he  kept 
hold  of  the  certificate  that  he  had  received  from  the  defendant.  He 
was  subsequently  unable  to  see  Quealey,  and  Quealey  never  pur- 
chased the  stock  or  produced  any  one  that  was  ready  to  purchase  it. 
As  soon  as  they  got  the  $4,000  from  Franke,  they  lost  all  interest  in 
the  stock. 

None  of  these  facts  were  denied.  The  People  also  proved  that 
the  stock  was  of  little  or  no  value ;  that  the  company  was  not  at  the 
time  in  a  position  to  purchase  any  stock ;  that  no  rich  strike  had 
been  made.    It  requires  only  a  mere  statement  of  this  story  to  make 


Digitized  by  VjOOQIC 


132  PEOPLE  v.  PUTNAM. 

First  Department,  January,  1904.  [Vol.  90. 

it  entirely  clear  that  there  was  here  nothing  but  a  device  to  palm  off 
this  worthless  stock  npon  Franke,  or  any  one  that  would  answer 
that  advertisement,  by  leading  him  to  believe  that  he  could  resell 
the  stock  to  either  Quealey  or  the  company  at  a  price  in  excess  of 
that  paid,  when  there  was  not  the  slightest  intention  of  purchasing 
it.  We  think  it  entirely  clear  that  all  of  the  parties  who  took  part 
in  this  scheme  were  guilty  of  grand  larceny  and  the  conviction  was 
amply  sustained  by  the  evidence. 

The  defendant  upon  the  trial  objected  to  the  introduction  of  the 
conversations  between  Herbert,  Quealey  and  Weller,  upon  the 
ground  that  as  to  him  they  were  mere  hearsay,  as  they  were  not  in 
his  presence.  We  think  the  evidence  was  clearly  admissible ;  that 
the  facts  showed  a  combination  or  conspiracy  between  these  four 
persons  to  obtain  Franke's  money  by  trick  and  device ;  and  the  evil 
dence  of  the  combination  between  them  was  so  connected  with  the 
crime  that  the  admissions  or  declarations  of  each  of  the  co-conspira- 
tors were  evidence  against  the  defendant. 

The  appellant  claims  that  the  proof  was  not  sufficient  to  convict 
the  defendant  of  a  conspiracy  as  defined  by  section  168  of  the  Penal 
Code.  This  was  not  an  indictment  for  a  conspiracy  under  that  sec- 
tion, but  an  indictment  for  grand  larceny ;  and  the  crime  having 
been  committed,  each  of  the  parties  who  were  concerned  in  the  com- 
mission of  the  crime,  whether  he  directly  committed  the  act  consti- 
tuting the  offense,  or  aided  and  abetted  in  its  commission,  is  a  princi- 
pal under  section  29  of  the  Penal  Code.  We  think  the  relation  that 
each  of  these  fouv  persons  bore  to  the  other  was  sufficient  to  justify 
the  court  in  finding  as  a  fact  that  there  was  a  combination  between 
them  to  defraud  Franke  out  of  his  money,  and  that  the  declarations 
of  each  were  competent  evidence  against  one  of  those  jointly 
engaged  in  consummating  the  crime.  It  is  quite  probable  that  when 
some  of  the  conversations  with  Herbert  and  Quealey  were  admitted 
the  People  had  not  then  proved  facts  sufficient  to  justify  the  infer- 
ence that  the  defendant  was  an  actor  in  this  conspiracy ;  but  the 
subsequent  evidence  was  sufficient  to  connect  the  defendant  with  the 
scheme,  and  his  objection  to  the  admission  of  the  evidence  became 
then  unavailing.  The  rule  is  stated  in  the  American  and  English 
Encyclopaedia  of  Law  (Vol.  6  [2d  ed.],  869)  as  follows :  "  Although 
proof  of  the  acts  and  declarations  of  an  alleged  co-conspirator  may 
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not  be  properly  admissible  at  the  time  when  introduced  in  evidence, 
for  the  reason  that  community  of  intent  and  design  has  not  been 
established,  yet  if  such  evidence  is  received,  the  error  may  be  cured 
by  the  subsequent  introduction  of  proof  of  the  existence  of  the  con- 
spiracy at  the  time  the  alleged  declarations  were  made.  This  is  in 
accordance  with  the  rule  of  evidence  which  provides  that  testimony 
which  is  incompetent  when  offered  and  admitted  may,  nevertheless, 
be  rendered  competent,  and  the  irregularity  of  its  admission  cured 
by  the  subsequent  introduction  of  proof  which,  had  it  preceded  the 
evidence  incompetent  pro  tempore,  wonld  have  rendered  such  evi- 
dence properly  admissible  when  offered." 

The  People  also  introduced  in  evidence  a  similar  transaction  by 
which  these  parties  united  in  obtaining  the  money  of  another  per- 
son who  had  also  answered  this  advertisement,  and  by  which  Her- 
bert, Quealey  and  Weller  successfully  employed  the  same  methods 
to  induce  one  Efinger  to  part  with  his  money  in  the  purchase  of  stock 
of  this  corporation.  Again  they  produced  the  sick  engineer ;  told 
to  their  victim  the  same  story  and  successfully  obtained  from  him 
several  thousand  dollars.  It  is  true  that  Putnam,  the  defendant  in 
this  case,  does  not  seem  to  have  been  connected  directly  with  the 
transaction,  but  this  other  transaction  was  in  progress  at  the  same 
time  that  the  defendant  was  disposing  of  his  stock  to  Franke.  The 
sick  engineer  in  that  case  was  called  "  Ewen  H.  Clark."  Efinger 
answered  this  advertisement.  He  was  waited  upon  by  Herbert.  He 
was  introduced  to  Quealey  and  Weller  by  Herbert.  Quealey  agreed 
to  buy  his  stock.  Efinger  purchased  the  stock  from  Clark  to  sell  to 
Quealey,  and  as  soon  as  he  had  purchased  the  stock  and  Clark  had 
got  the  money  the  other  parties  to  the  transaction  promptly  disap- 
peared. As  the  defendant  in  this  case  was  acting  as  the  sick  engi- 
neer to  get  Franke's  money,  and  as  another  sick  engineer  was  needed 
to  get  Efinger's  money,  of  course  the  defendant  was  not  directly  con- 
nected with  that  transaction  ;  but  to  sustain  a  conviction  the  crime 
must  be  proved  against  the  four  parties  united  for  that  purpose ; 
and  to  show  the  intent  with  which  they  acted  it  was  competent  to 
prove  that,  at  the  same  time,  they  were  pursuing  a  scheme  of  a 
similar  character  by  which  they  succeeded  in  getting  from  another 
individual  money  by  means  of  the  same  false  and  fraudulent 
statements  that  had  induced  Franke  to  part  with  his  money. 
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It  is  well  settled  that  in  cases  of  this  kind,  where  the  fraudulent 
intent  is  an  element  of  the  crime,  similar  frauds  of  the  same  char- 
acter and  closely  connected  in  point  of  time  are  competent  evidence 
to  show  the  intent  with  which  the  crime  was  committed ;  and  the 
mere  fact  that  they  tend  to  prove  an  independent  crime  does  not 
render  such  evidence  incompetent.  It  is  competent  to  show  the 
criminal  intent  of  the  parties  directly  connected  with  the  transac- 
tion which  is  necessary  to  constitute  the  crime.  To  prove  the 
defendant  guilty,  the  intent  of  the  parties  engaged  in  the  combina- 
tion to  accomplish  that  purpose  was  an  essential  element  of  the 
crime;  and  to  prove  that  essential  element  it  was  competent  to 
show  that  at  the  same  time  the  parties  who  had  conspired  together 
to  cheat  Franke  were  successfully  conspiring  to  cheat  another 
individual,  using  the  same  device.  I  think  this  evidence  was 
clearly  competent. 

There  are  many  other  objections  to  evidence  scattered  through 
this  record.  We  do  not  think  any  of  them  material,  and  if  it  could 
be  said,  strictly  speaking,  that  some  questions  were  objectionable, 
the  answer  to  none  of  them  could  at  all  affect  the  merits  of  the  case. 
This  defendant  was  clearly  guilty.  No  one  can  read  this  record 
without  being  thoroughly  convinced  that  this  whole  transaction  was 
a  bold  scheme  to  entrap  the  unwary  and  defraud  them  of  their 
money ;  and,  strange  to  say,  considering  the  apparent  fraud  that 
was  indicated  all  through  the  transaction,  it  succeeded. 

I  do  not  think  that  there  was  any  error  that  would  justify  us  in 
reversing  the  judgment,  and  it  should  be  affirmed. 

Van  Brunt,  P.  J.,  Patterson,  Hatch  and  Lattqhlin,  J  J., 
concurred. 

Judgment  affirmed. 
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Katie  Helmken,   Respondent,  v.  The  City  of  New  York, 

Appellant. 

Evidence — testimony  of  a  physician  that  injuries  "might  recur"  is  incompetent — 
where  objectionable  testimony,  not  responsive  to  the  question,  is  given,  an  objection  to 
the  testimony  and  motion  to  strike  it  out,  is  sufficient. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  a  physician 
who  treated  the  plaintiff  testified  that  she  had  several  bruises  on  her  right 
leg  and  a  prolapse  or  falling  of  the  womb;  that  he  treated  her  for  this  con- 
dition about  eight  months;  that  at  the  end  of  eight  or  nine  months  she  was 
practically  cured,  the  displacement  was  apparently  cured.  Counsel  for  the 
plaintiff  then  asked  the  witness:  "  Can  you  tell  us  with  reasonable  certainty 
whether  this  plaintiff  will  suffer  from  these  injuries  ?  "  This  was  objected  to 
by  the  defendant  and  the  objection  was  overruled,  when  the  witness  said:  "  I 
decline  to  answer  the  question  at  all."  The  court  then  said:  "  Hasn't  he 
already  said  that  the  injuries  were  practically  cured  ?  "  to  which  counsel  for 
the  plaintiff  answered,  "  Yes.  Now  I  want  to  know  whether  there  can  be  a 
recurrence  of  them.1*  The  court  then  said  to  the  witness,  "What  is  your 
answer  ?  Can  you  answer  that  ?  "  to  which  the  witness  replied,  "  I  would  say 
yes,  that  they  might  recur."  Counsel  for  the  defendant:  "That  I  object  to 
and  move  to  strike  out."  The  court:  "  I  will  leave  it."  To  which  counsel 
for  the  defendant  excepted. 

Held,  that  the  evidence  as  to  the  recurrence  of  the  injury  was  incompetent  and 
necessitated  the  reversal  of  a  judgment  entered  upon  a  verdict  in  favor  of  the 
plaintiff; 

That  the  answer  made  by  the  witness  was  not  responsive  to  the  question  asked 
by  the  court,  and  that,  therefore,  the  defendant's  failure  to  object  to  the  ques- 
tion did  not  constitute  a  waiver  of  the  error. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg-  . 
merit  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  13th  day 
of  May,  1903,  upon  the  verdict  of  a  jury  for  $1,500,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  27th  day  of  May, 
1903,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Theodore  Cwmoly,  for  the  appellant. 

Louie  StecHery  for  the  respondent. 

Ingraham,  J. : 

There  is  one  exception  to  evidence  that  requires  us  to  reverse  this 
judgment.  The  plaintiff,  who  tumbled  into  a  manhole  upon  one  of 
the  streets  in  the  city  of  New  York,  brought  this  action  to  recover 
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for  the  personal  injuries  sustained  by  her  in  consequence  of  this  fall. 
She  testified  as  to  the  result  of  the  injury  and  called  a  physician  who 
had  attended  her.  He  testified  that  when  he  called  upon  the  plain- 
tiff he  found  that  she  had  sustained  some  injury;  that  she  had 
several  bruises  on  her  right  leg  and  a  prolapse  or  falling,  of  the 
womb ;  that  he  treated  her  for  this  condition  about  eight  months  ; 
that  at  the  end  of  eight  or  nine  months  she  was  practically  cured,  the 
displacement  was  apparently  cured.  Counsel  for  the  plaintiff  then 
asked  the  witness  :  "  Can  you  tell  us  with  reasonable  certainty  whether 
this  plaintiff  will  suffer  from  these  injuries  ? "  This  was  objected 
to  by  the  defendant  and  the  objection  was  overruled,  when  the  wit- 
ness said :  "  I  decline  to  answer  the  question  at  all."  The  court 
then  said :  "  Hasn't  he  already  said  that  the  injuries  were  practically 
cured  ? "  to  which  counsel  for  the  plaintiff  answered,  "  Yes.  Now 
I  want  to  know  whether  there  can  be  a  recurrence  of  them."  The 
court  then  said  to  the  witness,  "  What  is  your  answer  ?  Can  you 
answer  that  ? "  to  which  the  witness  replied,  "  I  would  say  yes,  that 
they  might  recur."  Counsel  for  the  defendant :  "  That  I  object 
to  and  move  to  strike  out."  The  court :  "  I  will  leave  it."  To 
which  counsel  for  the  defendant  excepted. 

This  class  of  evidence  has  been  condemned  so  many  times  by  this 
court  and  by  the  Court  of  Appeals  that  it  is  unnecessary  to  cite  the 
authorities.  The  witness  had  refused  to  say  whether  with  reason- 
able certainty  the  plaintiff  would  in  the  future  suffer  from  the 
injuries,  and  then  counsel  for  the  plaintiff  stated  that  he  wanted  to 
knew  whether  there  would  be  a  recurrence  of  them,  a  question 
which  was  entirely  improper,  as  merely  speculative  and  without  any 
basis  of  fact,  which  the  jury  were  not  justified  in  considering  in 
determining  the  amount  of  damage.  Counsel  for  the  plaintiff  hav- 
ing stated  what  he  wanted  to  ascertain,  the  court  asked  the  witness 
whether  he  could  answer  that  question.  This  called  for  an  answer, 
"  Yes  "  or  "  No ; "  but  instead  of  answering,  "  Yes  "  or  "  No,"  the 
witness  said  that  there  might  be  a  recurrence,  and  counsel  for  the 
defendant  then  promptly  objected  and  moved  to  strike  the  answer 
out.  It  was  not  responsive  to  the  question  and,  therefore,  a  failure 
to  object  to  the  question  did  not  waive  the  error.  The  evidence 
was  entirely  incompetent,  and  for  that  reason  we  are  required  to 
reverse  the  judgment. 
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1  also  think  that  this  verdict  that  the  defendant  was  guilty  of 
negligence  was  against  the  weight  of  evidence.  The  plaintiff  testi- 
fied that  she  was  walking  down  Catherine  street,  in  the  city  of  New 
York,  and  that  when  she  got  to  the  corner  of  Catherine  and  Henry 
streets  she  fell  into  a  hole ;  that  she  stepped  on  a  plate  and  it  went 
right  down  ;  that  before  she  stepped  on  the  plate  she  did  not  notice 
the  plate  at  all ;  that  she  fell  down  to  her  armpits  and  was  rescned 
by  two  men  who  pulled  her  out  of  the  hole ;  she  never  noticed  this 
place  before  and  never  knew  that  there  was  anything  broken  or  out 
of  order  in  that  manhole ;  that  she  did  not  know  anything  about  its 
condition  at  all.  Upon  cross-examination  she  said,  "  As  I  walked 
along  this  street,  as  I  stepped  on  what  I  said  was  the  cover  I  felt  the 
plate  going  down  underneath  me ;  I  stepped  on  something  and  that 
gave  way  beneath  me  and  I  went  down  to  my  armpits."  It  is  quite 
clear  from  this  statement  that  all  the  plaintiff  knew  was  that  as  she 
walked  along  the  street  she  fell  into  the  hole,  but  she  expressly 
testified  that  she  did  not  notice  the  plate  at  all  before  she  fell. 

Two  men  who  were  driving  a  truck  in  the  neighborhood,  and  who 
pulled  the  plaintiff  out  of  the  hole,  were  first  attracted  to  the 
occurrence  by  hearing  the  woman  scream,  when  they  went  over  and 
took  her  out  of  the  hole  and  took  her  to  a  drug  store.  Neither  of 
these  men  saw  any  covering  to  the  manhole.  The  plaintiff  also 
called  as  a  witness  one  Mary  Shea  who  lived  in  the  neighborhood. 
She  testified  that  she  was  standing  near  this  manhole  talking  to  a 
companion  when  she  "  heard  a  noise  like  somebody  stumbled  —  fall, 
and  I  looked  and  there  saw  the  woman  in  the  manhole ;  *  *  * 
the  cover  had  been  cracked ;  it  had  been  shaky ;  when  I  saw  her  I 
did  not  see  her  step  upon  the  cover ;  *  *  *  this  manhole  there 
at  this  corner  in  which  she  fell ;  it  had  been  cracked  but  not  to 
notice  anything  about  it,  for  to  say  anything,  *  *  *  I  noticed 
it  had  been  cracked ;  I  should  judge  about  maybe  four  or  five  weeks ; 
maybe  it  was  before  that ;  but  as  far  as  I  can  recollect  now  I  did  not 
report  it ;  I  did  not  think  anything  of  it ;  I  noticed  it  was  shaky, 
and  when  anybody  went  over  it,  it  made  a  kind  of  a  noise."  The 
witness  was  shown  a  broken  cover,  and  she  testified  that  she  could 
not  say  whether  that  was  the  cover  or  not  that  was  on  the  manhole. 
She  then  made  a  drawing  of  the  crack  in  the  covering,  as  she  remem- 
bered it,  and  she  stated  that  this  crack  started  at  one  edge  of  the 
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cover,  went  in  towards  the  center,  and  then  back  to  the  other  rim. 
This  was  the  only  testimony  introduced  on  behalf  of  the  plaintiff  as 
to  this  cover. 

On  behalf  of  the  defendant  the  proprietor  of  a  drug  store  located 
on  the  corner  of  Catherine  and  Henry  streets,  directly  in  front  of 
the  manhole  into  which  the  plaintiff  fell,  testified  that  he  was  at  the 
store  on  the  afternoon  of  April  thirtieth,  when  the  plaintiff  was 
brought  in  by  the  policeman  ;  that  he  remembered  seeing  a  boy  lift 
up  this  manhole  cover  and  put  it  back  again ;  that  there  was  nothing 
the  matter  with  the  cover ;  that  there  was  a  school  on  the  opposite 
corner  from  his  store,  and  at  all  times  during  April,  and  prior  to  the 
thirtieth  of  April,  children  were  playing  out  in  the  street  and  around 
the  corner  ;  that  he  saw  the  children  lift  the  cover  up  the  day  before 
the  accident  and  drop  it  back,  the  way  they  generally  did ;  that  the 
cover  was  whole  then ;  that  there  was  no  crack  in  the  cover  then ; 
that  he  could  see  a  distance  of  fifteen  feet.  Upon  cross-examination 
he  testified  that  he  could  not  remember  seeing  the  boys  take  this 
cover  up  on  the  day  of  the  accident,  but  remembered  that  as  the 
day  before  was  Sunday  they  did  it  a  half-dozen  times,  and  had  been 
doing  it  right  along ;  that  he  was  sure  it  was  not  broken  the  day 
before ;  that  he  saw  the  boys  take  the  cover  up  whole ;  that  the 
boys  took  up  the  cover  to  get  their  balls  which  rolled  down  into  the 
sewer;  that  this  happened  every  day  before  he  left  the  store.  The 
defendant  also  called  the  police  officers  who  were  stationed  at  this 
locality.  They  testified  that  it  was  their  duty  to  be  at  this  corner 
every  day  at  the  opening  or  dismissal  of  the  public  school ;  that 
they  stood  at  the  corner  to  protect  the  children  in  crossing  the 
street.  One  of  the  officers  testified  that  he  stood  on  the  top  of  this 
manhole  frequently ;  was  there  the  day  of  the  accident  to  the  plain- 
tiff when  the  school  got  out,  and  the  cover  was  not  broken  when  he 
was  there ;  that  it  was  on  the  sewer  hole ;  that  he  stood  on  this  par- 
ticular corner,  as  he  was  then  in  front  of  the  schoolhouse,  and  so 
could  protect  the  children  crossing  the  street ;  he  was  on  that  post 
at  the  time  of  the  accident,  and  had  been  at  this  manhole  about  a 
half  or  three-quarters  of  an  hour  before  the  accident ;  that  after  the 
accident  he  reported  that  the  manhole  cover  was  gone;  that  he 
never  saw  this  cover  broken  or  cracked.  Three  other  policemen, 
who  were  also  upon  that  post,  testified  that  they  were  constantly 
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passing  over  this  street ;  that  there  was  nothing  the  matter  with 
this  cover ;  that  each  of  them  had  crossed  and  recrossed  it  many 
times,  stood  on  it  and  walked  over  it,  as  it  was  in  a  direct  line  of 
travel  up  and  down  the  street ;  that  people  walked  over  it  all  the 
time. 

Considering  the  indefinite  statement  of  the  witness  for  the  plain- 
tiff as  to  the  crack  in  the  sewer  cover;  the  undisputed  evidence 
on  behalf  of  the  defendant,  that  the  day  before  the  accident,  and 
prior  thereto,  the  boys  were  in  the  habit  of  lifting  this  cover  to  get 
their  balls  which  had  rolled  into  the  sewer ;  the  testimony  of  the 
policemen  whose  duty  it  was  to  examine  this  locality  and  ascertain 
if  the  cover  to  this  hole  was  safe ;  the  fact  that  these  policemen  had 
stood  upon  the  manhole  a  day  or  two  before  the  accident,  and  had 
been  past  the  locality  on  the  day  of  the  accident  and  that  no  defect  in 
the  cover  was  disclosed,  it  certainly  cannot  be  said  that  there  was  a 
preponderance  of  evidence  that  this  cover  was  so  broken  as  to  ren- 
der it  nnsafe  for  persons  using  the  street  for  any  appreciable  time 
before  the  accident.  Assuming  that  it  had  a  crack  in  it,  as  testified 
to  by  the  witness  for  the  plaintiff,  for  two  or  three  weeks  before  the 
accident,  there  is  no  evidence  that  such  crack  rendered  it  unsafe,  or 
that  this  crack  was  the  cause  of  its  falling  when  the  plaintiff  stepped 
upon  it.  Even  if  the  piece  that  the  plaintiff's  witness  testified  was 
cracked  was  entirely  broken  out,  it  is  quite  apparent  that  the  mere 
stepping  upon  such  a  cover  would  not  cause  it  to  fall,  and  there  is 
no  evidence  to  connect  the  fall  of  the  cover  with  the  fact  that  it 
was  cracked,  even  if  it  could  be  said  that  the  evidence  of  the  crack 
-was  sufficient  to  justify  the  jury  in  finding  that  it  existed.  The  evi- 
dence of  this  woman  is  extremely  indefinite,  both  as  to  the  time  the 
crack  existed  and  as  to  what  she  noticed  about  it.  It  is  quite  prob- 
able that  when  one  stepped  upon  this  cover  it  made  some  move- 
ment, or,  as  described  by  this  witness,  it  "  wabbled,"  but  there  is  no 
•evidence  that  such  a  condition  made  it  unsafe  or  rendered  it  liable 
to  fall  when  one  stepped  upon  it,  and  the  fact  as  to  the  boys  lifting 
it  up  to  get  at  their  balls  which  had  rolled  into  the  sewer  would 
account  for  the  condition  of  the  cover,  so  that  when  she  stepped 
upon  it  in  that  condition  it  had  fallen  through.  It  is  not  claimed 
that  the  city  would  be  responsible  for  an  accident  caused  by  the 
action  of  boys  in  the  street  in  moving  this  cover  and  failing  to 
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replace  it  properly.  And  taking  all  the  testimony  together  I  do  not 
think  that  it  was  fairly  proved  that  this  cover  was  in  a  dangerous 
condition  at  any  time  prior  to  the  accident  or  that  the  plaintiff's  fall- 
ing was  caused  by  any  negligence  of  the  city  in  not  keeping  this 
portion  of  the  street  in  a  safe  condition. 

I  think,  therefore,  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

McLaughlin,  J.,  concurred. 

O'Bbien,  J.  (concurring) : 

I  concur  on  the  first  ground,  viz.,  the  error  committed  in  refusing 
to  strike  out  incompetent  evidence. 

Hatch,  J.,  concurs. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Fbedekick  Phillips,  Suing  on  his  Own  Behalf  and  on  Behalf  of 
All  the  Stockholders  of  the  Sonoba  Copper  Company,  Respond- 
ent, v.  Sonora  Copper  Company  and  Others,  Appellants, 
Impleaded  with  Others. 

Complaint  against  certain  corporations  and  individuals,  alleging  misrepresentations 
inducing  the  sale  of  some  of  the  stock  of  one  of  the  corporations,  and  other  misrep- 
resentations inducing  stockholders  of  such  corporation  to  exchange  its  stock  for  that 
of  the  other  corporations,  the  diversion  of  the  proceeds  of  the  sale  of  the  stocks, 
and  asking  for  an  accounting  and  receiver — it  does  not  state  a  cause  of  action  — 
when  the  courts  will  appoint  a  receiver  of  a  foreign  corporation. 

The  complaint  in  an  action  brought  by  Frederick  Phillips,  suing  on  behalf  of 
himself  and  of  all  stockholders  of  the  Sonora  Copper  Company,  against  the 
Sonora  Copper  Company,  the  Puertecito  Copper  Company  and  the  Empire 
Consolidated  Quicksilver  Mining  Company,  all  foreign  corporations,  and  a 
number  of  individuals  who  controlled  the  affairs  of  such  corporations,  set  forth 
a  prospectus  issued  by  the  Sonora  Copper  Company,  inviting  subscriptions  to 
the  treasury  stock  of  the  company,  together  with  a  statement  issued  by  the 
Sonora  Copper  Company,  and  alleged  that  certain  statements  in  the  prospectus 
and  statement  were  not  true;  that  they  were  issued  pursuant  to  some  fraud- 
ulent scheme  for  the  purpose  of  promoting  sales  of  the  stock  of  the  Sonora 
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Copper  Company;  that  as  a  result  of  the  issuance  and  circulation  of  the  pro- 
spectus and  of  their  personal  efforts  by  solicitation  and  correspondence  and  of 
statements  with  regard  to  the  properties  of  the  Sonora  Copper  Company,  the 
individual  defendants  succeeded  in  selling  a  large  amount  of  the  stock  of  said 
company  to  various  persons.  It  was  not  alleged  that  the  plaintiff  purchased 
any  stock  in  reliance  upon  the  prospectus  or  upon  the  statements  made  by  the 
company  or  by  the  individual  defendants. 

The  complaint  further  alleged  that  the  Sonora  Copper  Company  is  not  now 
engaged  in  business,  and  "that,  if  the  said  Company  now  has  any  assets  or 
claims  of  any  sort  of  any  value,  there  is  grave  reason  to  apprehend  that  said 
assets  and  claims  will  be  dissipated  and  lost  unless  cared  for  by  some  persons 
other  than  the  defendants; "  that  the  individual  defendants  had,  by  certain 
false  and  fraudulent  representations,  succeeded  in  inducing  certain  stock- 
holders of  the  Sonora  Copper  Company  to  exchange  their  stock  for  stock  of 
the  Puertecito  Copper  Company  and  of  the  Empire  Consolidated  Quicksilver 
Mining  Company  and  were  now  engaged  in  persuading  other  stockholders  of 
the  Sonora  Copper  Company  to  do  so;  that  all  these  wrong  and  fraudulent 
acts  had  been  done  in  pursuance  of  some  conspiracy  to  defraud  the  stock- 
holders of  the  Sonora  Copper  Company.  It  was  not  alleged  that  any  of  these 
false  and  fraudulent  statements  had  deceived  the  plaintiff,  or  had  caused  him 
any  injury  or  had  affected  the  value  of  his  stock. 

The  complaint  further  alleged  that  large  sums  of  money  were  obtained  by  the 
individual  defendants  from  the  sale  of  the  stock  of  the  Sonora  Copper  Com- 
pany; that  such  money  had  been  diverted  from  the  use  of  the  Sonora  Copper 
Company  and  had  been  delivered  to  the  other  defendant  corporations,  and  that 
all  of  the  assets  of  the  Sonora  Copper  Company  were  in  the  possession  of  the 
other  defendants  without  right  or  authority.  It  was  not  alleged  that  the  stock 
so  sold  was  the  stock  of  the  Sonora  Copper  Company  or  that  the  defendants 
had  misappropriated  or  misapplied  any  of  the  money  or  property  of  the 
Sonora  Copper  Company,  or  that  that  corporation  ever  owned  or  sold  a  share 
of  its  own  stock  or  ever  had  any  property  of  any  kind. 

The  complaint  further  alleged  that  the  individual  defendants  were  not  fit  per- 
sons to  have  charge  of  the  affairs  of  the  defendant  corporations  and  that  they 
ought  to  account  to  the  Sonora  Copper  Company  for  all  assets  of  said  company 
which  have  been  turned  over  to  them,  as  alleged  or  otherwise. 

The  relief  demanded  was  that  a  receiver  be  appointed  for  the  defendant,  the 
Sonora  Copper  Company;  that  the  individual  defendants  account  to  such 
receiver  for  the  sums  of  money  obtained  by  them  from  the  sale  of  the  stock  of 
the  Sonora  Copper  Company;  that  the  defendant  corporations,  other  than  the 
Sonora  Copper  Company,  pay  to  such  receiver  the  sums  received  by  the  indi- 
vidual defendants  from  the  sale  of  the  stock  of  the  Sonora  Copper  Company 
to  the  extent  that  such  defendant  corporations  have  received  such  money  from 
the  individual  defendants,  and  that  the  Puertecito  Copper  Company  account 
to  the  receiver  for  such  assets  of  the  Sonora  Copper  Company  as  it  had 
received. 

EM,  that  the  complaint  did  not  state  facts  entitling  the  plaintiff  to  any  relief. 
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While  the  courts  of  the  State  of  New  York  will,  under  certain  circumstances, 
appoint  a  receiver  of  a  foreign  corporation  when  necessary  for  the  protection 
of  the  stockholders  or  creditors  of  the  corporation,  they  will  not  appoint  a 
receiver  of  a  foreign  corporation  simply  because  of  general  allegations  of  mis- 
conduct on  the  part  of  the  directors  or  officers  thereof. 

Appeal  by  the  defendants,  Sonora  Copper  Company  and  others, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  25th  day  of  April,  1903,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruling  the 
said  defendants'  demurrers  to  the  plaintiff's  complaint. 

J.  C.  Thomson,  for  the  appellants. 

Harry  S.  Handler,  for  the  respondent. 

Ingbaham,  J. : 

It  is  somewhat  difficult  to  ascertain  from  this  complaint  just  what 
was  attempted  to  be  alleged.  The  defendants,  the  Senora  Copper 
Company  and  the  Puertecito  Copper  Company,  are  foreign  corpo- 
rations existing  by  virtue  of  the  laws  of  the  State  of  Delaware ;  and 
the  defendant,  the  Empire  Consolidated  Quicksilver  Mining  Com- 
pany, is  a  foreign  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  Jersey;  and  the  individual  defendants  are 
alleged  to  control  and  handle  the  affairs  of  these  corporations.  The 
defendant  Hallenborg  is  the  treasurer  of  one  copper  company  and 
the  secretary  and  treasurer  of  the  other  copper  company.  There  are 
other  allegations  scattered  through  the  complaint  which  would  seem 
to  indicate  that  these  defendants,  or  some  of  them,  are  also  directors 
of  one  or  more  of  these  companies,  although  I  cannot  find  that  that 
fact  is  directly  alleged.  The  complaint  then  sets  out  a  prospectus 
that  was  issued  by  the  Sonora  Copper  Company  which  invited  sub- 
scriptions to  a  limited  number  of  shares  of  the  treasury  stock  of  the 
company  at  eight  dollars  per  share,  alleging  that  this  prospectus 
was  signed  by  one  Costello  as  vice-president,  and  by  the  defendant 
Hallenborg  as  treasurer  of  the  Sonora  Copper  Company.  There 
is  then  set  out  a  statement  issued  by  the  Sonora  Copper  Company  ; 
and  this  prospectus  and  statement  are  alleged  to  have  been  issued 
and  circulated  pursuant  to  some  fraudulent  scheme  for  the  purpose 
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of  promoting  sales  of  stock  of  the  Sonora  Copper  Company,  and 
that  certain  statements  in  this  prospectus  and  statement  are  not  true. 
It  is  then  alleged  that  as  a  result  of  the  issuance  and  circulation  of 
this  prospectus,  notwithstanding  the  falsity  thereof,  and  as  a  result 
of  their  personal  efforts  by  solicitation  and  correspondence,  and  by 
making  statements  with  regard  to  the  properties  of  the  Sonora  Cop- 
per Company  of  the  nature  set  out  in  the  foregoing  prospectuses, 
the  individual  defendants  succeeded  in  selling  at  various  prices  a 
large  amount  of  the  stock  of  said  company  to  various  persons  in 
different  localities  in  the  United  States. 

From  this  allegation  it  would  appear  that  it  was  the  individual 
defendants  that  sold  the  stock,  and  not  the  corporation ;  but  it  is 
not  alleged  that  the  plaintiff  purchased  any  stock  relying  upon  the 
statements  of  this  prospectus,  or  in  the  statements  made  by  the  com- 
panies or  the  individual  defendants. 

The  plaintiff  then  alleges  that  the  Sonora  Copper  Company  is 
not  now  engaged  in  business,  and  "  that  if  the  said  Company  now 
has  any  assets  or  claims  of  any  sort  of  any  value,  there  is  grave  rea- 
son to  apprehend  that  said  assets  and  claims  will  be  dissipated  and 
lost  unless  cared  for  by  some  persons  other  than  the  defendants ; " 
that  the  individual  defendants  are  connected  with  or  are  interested 
in  the  other  corporate  defendants  and  have  circulated  information 
among  the  stockholders  of  the  Sonora  Copper  Company  residing  in 
the  States  of  Vermont  and  New  York  to  the  effect  that  the  assets 
of  the  Sonora  Copper  Company  have  been  turned  over  to  the  Puer- 
tecito  Copper  Company  and  that  they'have  informed  the  stockhold- 
ers of  the  Sonora  Copper  Company  in  Kentucky  that  the  Empire 
Consolidated  Quicksilver  Mining  Company  possessed  the  assets  of 
the  Sonora  Copper  Company,  and  said  defendants  have  endeavored 
to  induce  the  stockholders  of  the  defendant  Sonora  Copper  Company 
to  exchange  their  6tock  for  that  of  the  said  the  Puertecito  Copper 
Company  and  Empire  Consolidated  Quicksilver  Mining  Company ; 
and  for  the  purpose  of  preventing  criticism  of  and  inquiry  into  and 
action  upon  their  acts  in  relation  to  these  corporations,  they  are 
endeavoring  to  bring  about  such  transfers,  although  there  is  no 
allegation  that  they  have  endeavored  to  or  have  succeeded  in  deceiv- 
ing this  plaintiff.  It  is  also  alleged  that  they  are  engaged  in  deceiv- 
ing and  tricking  persons  to  purchase  stock  of  the  Sonora  Copper 
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Company  in  the  manner  before  alleged ;  that  the  defendants,  acting 
in  pursuance  of  their  false  and  fraudulent  scheme  to  obtain  money 
from  the  public  and  to  turn  over  any  assets  of  the  Sonora  Copper 
Company  to  the  defendant,  the  Puertecito  Copper  Company,  or 
the  Empire  Consolidated  Quicksilver  Mining  Company,  and  for  the 
purpose  of  preventing  an  investigation  by  the  stockholders  of  the 
Sonora  [Copper  Company,  with  respect  to  their  said  deceitful  and 
wrongful  acts,  caused  and  permitted  to  be  issued  and  uttered  to  the 
stockholders  of  the  Sonora  Copper  Company,  resident  in  Kentucky, 
statements  that  said  company  had  gone  out  of  the  copper  mining 
business,  and  that  there  had  been  organized  a  quicksilver  mining 
company ;  and  that  the  assets  of  the  Sonora  Copper  Company  were 
held  by  the  Empire  Quicksilver  Mining  Company ;  that  as  a  result 
of  said  statements  and  representations  certain  of  the  stockholders  of 
the  Sonora  Copper  Company,  residing  in  Kentucky,  were  induced 
to  exchange  their  stock  in  the  Sonora  Copper  Company  for  stock 
in  the  Empire  Consolidated  Quicksilver  Mining  Company  at  par ; 
that  for  the  same  purpose  similar  representations  were  made 
to  stockholders  of  the  Sonora  Copper  Company  in  Vermont 
and  New  York,  and  that  by  said  statements  various  stockhold- 
ers of  the  Sonora  Copper  Company  wore  induced  to  exchange 
their  atock  for  stock  in  the  Empire  Consolidated  Quicksilver 
Mining  Company.  It  is  further  alleged  that  the  individual 
defendants  have  made  other  representations  about  these  com- 
panies which  are  all  alleged  to  be  false  and  untrue ;  and  that  by 
reason  of  all  of  these  false  and  untrue  statements  they  are 
now  engaged  in  persuading  the  stockholders  of  the  Sonora  Copper 
Company  to  exchange  their  stock  for  stock  of  the  other  companies, 
and  that  all  of  these  very  wrongful  and  fraudulent  acts  have  been 
done  in  pursuance  of  some  conspiracy  to  defraud  the  stockholders  of 
the  Sonora  Copper  Company.  But  it  is  not  alleged  that  any  of  these 
false  and  fraudulent  statements  and  representations  have  at  all 
deceived  the  plaintiff  or  have  caused  him  any  injury,  or  have 
affected  the  value  of  the  stock  held  by  him.  It  is  then  alleged  that 
large  sums  of  money  were  obtained  by  the  individual  defendants 
from  the  sale  of  the  stock  of  the  Sonora  Copper  Company,  but  that 
said  sums  of  money  have  been  diverted  from  the  use  of  the  Sonora 
Oompany  and  have  been  delivered  over  to  the  other  defendant  cor- 
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porations,  and  that  all  of  the  assets  of  the  Sonora  Company  are  in 
the  possession  of  the  other  defendants  without  right  or  authority 
and  to  the  ends  and  purposes  of  the  defendants  herein  other  than 
the  Sonora  Copper  Company.  But  it  is  not  alleged  that  the  stock' 
so  sold  was  the  stock  of  the  Sonora  Company,  or  that  the  defendants 
have  misappropriated  or  misapplied  any  of  the  money  or  property 
of  the  Sonora  Copper  Company. 

It  is  difficult  to  understand  just  what  relation  all  of  these  alleged 
false  and  fraudulent  representations  as  to  the  condition  and  affairs 
of  these  various  defendant  corporations  have  to  do  with  any  cause 
of  action  which  the  plaintiff,  suing  on  behalf  of  himself  and  all  other 
stockholders,  can  enforce.  Just  what  disposition  was  made  of  the 
stock  of  this  company  by  its  various  stockholders,  whether  it  was 
exchanged  or  sold,  is  no  concern  of  the  plaintiff  as  a  stockholder. 
It  could  make  no  difference  to  him  who  the  other  stockholders  are, 
or  how  much  they  have  been  affected  by  the  frauds  of  the  individ- 
ual defendants,  as  long  as  he  has  sustained  no  injury  by  their  acts. 
Nor  does  it  appear  how  the  acts  of  the  various  stockholders  of  the 
Sonora  Copper  Company  in  disposing  of  their  stock  or  exchanging 
their  stock  could  affect  the  Sonora  Copper  Company.  If  these  indi- 
vidual defendants  have  sold  their  own  stock,  or  other  people's  stock, 
and  realized  large  sums  of  money  for  it,  so  far  as  is  alleged,  they 
were  under  no  obligation  to  turn  the  proceeds  of  that  stock  over  to 
the  Sonora  Company  or  to  other  of  the  corporations.  If  they  sold 
stock  belonging  to  the  Sonora  Copper  Company  and  misappropri- 
ated the  proceeds,  there  would  be  a  cause  of  action  in  favor  of  the 
company  against  them,  and  such  cause  of  action  might,  under  certain 
conditions,  be  enforced  by  a  stockholder  suing  on  behalf  of  himself 
and  all  other  stockholders.  But  I  fail  to  find  in  this  complaint  any 
allegation  that  would  sustain  such  a  cause  of  action,  as  there  is  no 
allegation  that  the  corporation  ever  owned  a  share  of  its  own  stock, 
ever  sold  a  share  of  it,  or  that  these  individual  defendants  have  ever 
received  a  share  of  the  stock  of  the  company  which  had  belonged  to 
it,  or  which  it  had  sold.  The  general  allegation  that  all  the  assets 
of  the  Sonora  Copper  Company,  such  as  they  may  be,  are  in  the 
possession  of  these  other  defendant  corporations  and  are  being 
diverted  from  the  said  corporation  without  right  or  authority,  is  not 
App.  Div.— Vol.  XC.        10 
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sufficient  to  sustain  a  cause  of  action,  as  there  is  no  allegation  that 
the  Sonora  Copper  Company  has  or  ever  had  any  property  of  any 
kind.  All  that  the  complaint  alleges  is  that,  if  it  ever  had  any 
property  in  its  possession  of  the  other  corporations,  it  has  been 
diverted.  Certainly  such  an  allegation  cannot  be  seriously  consid- 
ered as  giving  a  cause  of  action. 

The  complaint  then  goes  on  to  detail  a  proceeding  which  the 
plaintiff  through  his  attorney,  Anthony  Higgins,  Esq.,  of  Wilming- 
ton, Del.,  brought  in  the  courts  of  the  State  of  Delaware ;  but  just 
what  this  has  to  do  with  any  claim  that  the  plaintiff  can  enforce  in 
the  courts  of  this  State  is  not  perceived ;  nor  does  it  appear  just 
what  the  mandamus  alleged  to  have  been  issued  by  the  Superior 
Court  of  the  State  of  Delaware,  directing  the  Sonora  Copper  Com- 
pany to  file  a  certificate  in  the  office  of  the  Secretary  of  State,  and 
stating  the  amount  of  installments  or  calls  of  capital  paid,  has  to  do 
with  the  complaint  that  the  plaintiff  makes  against  these  defendants. 

Having  alleged  all  of  these  fraudulent  and  wrongful  actfe  of  these 
defendants,  the  plaintiff  alleges  upon  information  and  belief  that 
the  individual  defendants  are  not  fit  persons  to  have  charge  of  any 
affairs  or  property  of  the  defendant  corporations,  and  that  they 
ought  to  account  to  the  Sonora  Copper  Company  for  all  assets  of 
said  company  which  have  been  turned  over  to  them,  as  alleged  or 
otherwise.  But  as  I  fail  to  find  any  allegation  that  the  Sonora 
Copper  Company  ever  had  any  property,  or  ever  turned  any  over 
to  the  individual  defendants,  there  does  not  seem  to  be  any  substance 
in  this  allegation. 

The  plaintiff,  then,  upon  these  allegations,  asks,  first,  that  a 
receiver  be  appointed  for  the  defendant,  the  Sonora  Copper 
Company.  As  the  said  company  is  a  foreign  corporation,  organized 
under  the  laws  of  the  State  of  Delaware,  it  would  appear  that  any 
application  to  appoint  a  receiver  of  that  corporation  should  be 
made  in  that  State.  While  the  courts  of  this  State  will,  under  cer- 
tain circumstances,  appoint  a  receiver  of  the  property  of  a  foreign 
corporation  in  this  State,  when  necessary  for  the  protection  of  the 
stockholders  or  creditors  of  the  corporation,  I  know  of  no  authority 
which  justifies  the  courts  of  this  State  in  appointing  a  receiver  of  a 
foreign  corporation  because  of  general  allegations  of  misconduct  on 
the  part  of  the  directors  or  officers. 
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The  second  relief  that  the  plaintiff  asks  is  that  the  individual 
defendants  account  to  the  receiver  of  the  Sonora  Copper  Company 
to  be  appointed  for  the  sums  of  money  obtained  by  them  from 
the  sale  of  the  stock  of  the  Sonora  Copper  Company.  Just  why 
the  individual  defendants  should  account  to  the  Sonora  Copper 
Company  is  not  apparent,  as  it  is  not  alleged  that  the  company  is 
insolvent  or  has'  any  creditors,  that  these  individual  defendants  have 
any  property  of  the  company  in  their  hands,  that  the  company  ever 
had  any  stock  in  its  possession,  or  that  any  stock  belonging  to  the 
company  had  ever  been  sold. 

The  third  relief  to  which  the  plaintiff  considers  himself  entitled 
is  that  the  defendant  corporations,  other  than  the  Sonora  Copper 
Company,  pay  over  to  the  receiver  of  the  Sonora  Copper  Company 
the  sums  of  money  received  by  the  individual  defendants  from  the 
sale  of  the  stock  of  the  Sonora  Copper  Company  to  such  extent  as 
the  said  Puertecito  Copper  Company  and  the  Empire  Consolidated 
Quicksilver  Mining  Company  have  received  the  same  from  the  indi- 
vidual defendants,  and  that  the  Puertecito  Copper  Company  account 
to  the  receiver  for  such  assets  of  the  Sonora  Copper  Company  aa 
they  have  received.  But  for  the  same  reasons  it  is  quite  apparent  that 
upon  the  facts  alleged  the  plaintiff  could  not  be  entitled  to  this  relief. 

The  learned  judge  at  Special  Term,  in  overruling  this  demurrer, 
seems  to  have  found  6ome  allegation  in  the  complaint  which  charges 
the  individual  defendants  with  selling  and  misappropriating  the 
treasury  stock  of  the  Sonora  Copper  Company,  but  I  have  been 
unable  to  find  any  such  allegation.  The  only  statement  in  the  com- 
plaint that  the  Sonora  Company  ever  had  any  stock  is  that  contained 
in  what  is  called  the  "  prospectus,"  by  which  it  is  said  that  "  sub- 
scriptions are  invited  at  $8.00  per  share  to  a  limited  number  of 
shares  of  the  Treasury  Stock  of  the  Sonora  Copper  Company,"  but 
a  large  part  of  the  complaint  is  taken  up  with  allegations  of  the 
falsity  of  this  prospectus,  and  the  cause  of  complaint  that  this 
plaintiff  seems  to  have  is,  that  this  prospectus  and  the  statement 
prepared  by  the  company  are  false  and  fraudulent.  But  it  cannot 
be  said  that  an  allegation  that  such  a  prospectus  was  issued  is  an 
allegation  that  the  company  ever  had  any  treasury  stock.  Counsel 
for  the  plaintiff  seems  to  base  his  claim  that  this  complaint  alleges 
that  the  Sonora  Copper  Company  had  some  stock  which  was  sold  by 
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the  defendants,  upon  the  allegation  that  the  Sonora  Copper  Company 
had  no  assets  except  moneys  received  from  the  sale  of  its  shares  as 
alleged,  and  claims  against  the  defendants  herein  growing  out  of  the 
receipt  by  the  various  defendants  of  moneys,  being  the  proceeds  of 
said  shares  as  sold.  But  an  allegation  that  a  corporation  had  no 
property,  except  moneys  received  from  the  sale  of  its  shares,  is  not 
an  allegation  that  it  had  money  so  received. 

This  complaint  is  an  extreme  example  of  a  method  of  pleading 
that  has  become  too  common.  Allegations  are  jumbled  together, 
having  no  relation  to  each  other,  uniting  statements  of  fact  with 
conclusions  of  fact  and  conclusions  of  law,  without  any  relation  to 
one  distinct  cause  of  action  which  is  sought  to  be  enforced,  and 
then  trying  to  sustain  the  complaint  when  its  sufficiency  is  attacked 
by  picking  out  independent  allegations  which  have  no  particular 
relation  to  each  other,  and  claiming  that  a  good  cause  of  action  is 
established  because  such  allegations,  if  properly  pleaded,  would  be  a 
sufficient  foundation  for  calling  upon  the  defendants  to  answer,  but 
in  such  a  case  we  should  at  least  have  in  some  portion  of  the  com- 
plaint a  specific  allegation  of  the  facts  which  are  necessary  to  sustain 
such  a  cause  of  action  as  the  plaintiff  claims  he  has  alleged,  and  the 
complaint  should  not  be  sustained  where  it  is  impossible  to  pick  out 
•distinct  statements  of  fact  which,  taken  together,  are  sufficient  to 
entitle  the  plaintiff  to  some  relief.  I  think  the  complaint  fails  in 
this  particular;  that  no  fact  is  alleged  which  would  justify  the 
court  in  awarding  to  the  plaintiff  any  relief  in  the  form  of  action 
^which  he  has  brought,  and  that  for  that  reason  the  demurrer  should 
be  sustained. 

It  follows  that  the  interlocutory  judgment  appealed  from  is 
reversed,  with  costs,  and  the  demurrer  sustained,  with  costs,  with 
leave  to  the  plaintiff  to  amend  his  complaint  within  twenty  days, 
upon  payment  of  costs  in  this  court  and  in  the  court  below. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  plaintiff  to  amend  complaint  within 
twenty  days  on  payment  of  costs  in  this  court  and  in  the  court 
below. 
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Emanuel  Steinhaedt  and  Simon  Stbinhabdt,  Appellants,  v.  David 
Binoham  and  Arthur  N.  Bingham,  Respondents. 

Sale  of  merchandise — what  is  insufficient  proof  of  the  mailing  of  a  Utter  of  advice 

of  its  shipment. 

Where  a  contract  for  the  sale  of  corn  requires  the  vendors  to  "  furnish  to  buyers 
steamer's  name  and  quantity  loaded  within  five  days  of  date  of  Bill  of  Lad- 
ing/' which  was  April  24,  1897,  testimony  of  an  employee  of  the  vendors  that 
he  dictated  a  letter  dated  April  27,  1897,  and  signed  it;  that  he  inclosed  the 
original  invoices  covering  the  shipments;  that  he  did  not  know  whether  he 
mailed  the  letter  or  not;  that  he  inclosed  it  in  an  envelope  and  placed  the  let- 
ter, after  it  was  inclosed  in  the  envelope,  in  the  mailing  box  in  his  office,  is 
insufficient  to  establish  that  the  letter  was  mailed  within  five  days  of  the  date 
of  the  bill  of  lading. 

Appeal  by  the  plaintiffs,  Emanuel  Steinhardt  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  19th 
day  of  June,  1903,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

A.  Blumenstidy  for  the  appellants. 

Jacob  F.  Miller,  for  the  respondents. 

Inobaham,  J. : 

When  this  case  was  before  this  court  on  the  former  appeal,  it 
appeared  without  dispute  that  the  plaintiffs  had  advised  the  defend- 
ants in  writing  of  the  steamer's  name  and  the  quantity  of  corn  loaded, 
within  five  days  of  date  of  bill  of  lading  by  mailing  a  letter  from 
New  Orleans  on  April  27,  1897,  which  was  a  compliance  with 
the  contract  as  we  construed  it.  (53  App.  Div.  286.)  Upon  this 
trial  I  do  not  think  that  there  was  a  substantial  change  of  the 
proof  that  would  affect  the  construction  of  the  contract ;  but  the 
plaintiffs  failed  to  prove  that  they  mailed  the  letter  which  furnished 
the  information  required  within  five  days  from  the  date  of  the  bill 
of  lading.  The  only  evidence  on  that  point  was  the  testimony  of 
the  witness  Stratton,  who  was  the  manager  of  the  plaintiffs'  grain 
department.  He  testified  that  he  dictated  a  letter  dated  April  27, 
1897,  and  signed  it ;  that  he  inclosed  the  original  invoices  covering 
the  shipments ;  that  he  did  not  know  whether  he  mailed  the  letter 
or  not ;  that  he  inclosed  it  in  an  envelope  and  placed  the  letter,  after 
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it  was  inclosed  in  the  envelope,  in  the  mailing  box  in  his  office.  The 
bill  of  lading  was  dated  April  24,  1897,  and  the  contract  required 
that  plaintiffs  should  "  furnish  to  buyers  steamer's  name  and  quantity 
loaded  within  five  days  of  date  of  Bill  of  Lading."  The  defend- 
ants refused  to  accept  the  corn  on  the  ground  that  plaintiffs  had  not 
complied  with  this  provision  of  the  contract. 

At  the  end  of  plaintiffs'  case  defendants  moved  to  dismiss  the 
complaint,  one  of  the  grounds  being  that  there  was  no  proof  that 
plaintiffs  furnished  to  the  defendants  the  steamer's  name  and  quantity 
loaded  within  five  days  of  date  of  bill  of  lading,  and  no  proof  of  the 
mailing  of  such  notice  within  such  time.  This  motion  was  denied, 
and  defendants  excepted.  One  of  the  defendants  then  testified  that 
the  first  notice  that  defendants  had  of  the  shipment  was  the  presen- 
tation on  September  30,  1897,  of  the  draft  drawn  on  defendants  by 
the  plaintiffs  for  the  contract  price  of  the  shipment ;  that  defendants 
refused  to  pay  the  draft  and  telegraphed  and  wrote  plaintiffs  of  such 
refusal,  basing  it  upon  the  ground  that  notice  of  shipment  had  not 
been  given  as  required  by  the  contract ;  that  he  had  not  received 
the  letter  of  April  twenty-6eventh  on  April  thirtieth  or  earlier; 
that  he  did  not  know  when  it  was  received.  A  clerk  of  the 
defendants  testified  that  he  did  not  recollect  receiving  the  letter  of 
April  twenty-seventh ;  that  he  thought  the  invoices*  were  in  the 
defendants'  office  on  the  first  of  May. 

At  the  end  of  the  case  the  defendants  renewed  the  motion  to  dis- 
miss upon  the  same  ground,  which  motion  was  granted.  I  think 
that  this  was  entirely  insufficient  to  prove  that  the  letter  of  April 
twenty-seventh  was  mailed  within  five  days  of  the  date  of  the  bill  of 
lading,  and  for  that  reason  I  think  the  plaintiffs  failed  to  show  a 
compliance  with  this  contract,  and  that  the  complaint  was  properly 
dismissed. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

McLaughlin  and  Hatch,  JJ.,  concurred ;  O'Brien,  J.,  concurred 
in  result. 

Van  Brunt,  P.  J. : 

I  concur  in  result  only.  I  adhere  to  opinion  expressed  on  former 
appeal. 

Judgment  affirmed,  with  costs. 
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Charles  L.  Rathborne,  Respondent,  v.  Edward  Hatch,  Appellant. 

(No.  1.) 

Evidence — entries  from  memoranda,  made  at  the  stock  exchange,  as  to  the  purchase 
and  sale  of  stocks  —  when  competent. 

In  an  action  brought  by  a  stockbroker  to  recover  a  balance  of  account,  alleged 
to  be  due  from  a  customer  on  account  of  the  sale  and  repurchase  of  certain 
stocks  for  the  customer,  the  only  question  was  as  to  the  prices  at  which  the 
stocks  bad  been  sold  and  were  subsequently  repurchased. 

It  appeared  that  the  sales  and  purchases  were  made  by  the  plaintiff  himself  on 
the  floor  of  the  stock  exchange.  The  plaintiff  was  unable  to  remember  the 
exact  prices,  but  testified  that  at  the  time  of  the  several  transactions  he  made 
a  memorandum  correctly  stating  the  terms  thereof;  that  he  handed  this  memo- 
randum to  his  clerk  upon  the  floor  of  the  stock  exchange  to  be  telephoned  by 
the  clerk  to  the  plaintiff's  office  and  there  entered  upon  his  books. 

The  clerk  who  received  the  memoranda  from  the  plaintiff,  testified  that  in  each 
instance  he  correctly  transmitted  the  contents  thereof  over  the  telephone  to  a 
clerk  in  the  plaintiff's  office;  that  the  original  memoranda  were  subsequently 
compared  with  the  entries  in  the  books  and  that  in  all  cases  the  entries  were 
correct. 

The  clerk  in  the  plaintiff's  office  testified  that  he  received  the  contents  of  the 
memoranda  from  the  stock  exchange;  that  he  made  entries  in  the  books  in 
accordance  with  the  messages  received;  that  he  subsequently,  in  each  case, 
saw  the  memoranda  made  by  the  plaintiff  and  compared  them  with  the  entries 
in  the  books,  and  that  they  were  correct;  that  the  memoranda  were  subse- 
sequently  destroyed. 

Held,  that  the  entries  thus  made  in  the  plaintiff's  books  were  competent  evidence 
of  the  transactions  which  they  represented,  not  merely  as  entries  in  the  books, 
but  as  an  extension  of  the  testimony  of  the  witness  who  made  the  memoranda 
from  which  these  entries  were  made  and  who  testified  to  their  correctness. 

Declarations  or  statements  of  a  party  are  not  ordinarily  admissible  as  evidence 
On  behalf  of  such  party.  Where,  however,  a  party  at  the  time  of  the  trans- 
action, in  the  ordinary  course  of  his  business,  makes  an  entry  or  memorandum 
of  a  fact  and  he  is  able  to  testify  that  be  made  that  entry  at  the  time,  and  that 
it  was  a  correct  statement  of  that  fact,  but  that  in  consequence  of  the  lapse  of 
time  he  is  unable  to  testify  from  independent  recollection  to  the  details  shown 
by  such  an  entry,  the  entry  itself  is  admissible  as  an  extension  of  the  witness 
testimony,  its  correctness  having  been  proved. 

Appeal  by  the  defendant,  Edward  Hatch,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  21st  day  of  May,  1903, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Trial  Term,  a  jury  having  been  waived. 
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Edward  W.  S.  Johnston,  for  the  appellant. 
George  E.  Morgan,  for  the  respondent. 

Ixgraham,  J. : 

The  complaint  alleges  that  between  the  1st  day  of  January,  1899, 
and  the  10th  day  of  March,  1900,  the  firm  of  C.  L.  Rathborne  & 
Co.,  at  the  request  of  the  defendant,  and  upon  his  promise  to  pay 
them  for  their  services  in  his  behalf,  bought  and  sold  for  and  on  his 
account  at  various  times  900  shares  of  the  capital  stock  of  the 
Northern  Pacific  RailwayCompany  and  200  shares  of  the  capital  stock 
of  the  Chicago,  Burlington  and  Quincy  Railroad  Company  and  that 
said  firm  of  C.  L.  Rathborne  &  Co.  paid  out  and  advanced,  for  and  on 
behalf  of  the  defendant  on  such  transactions  had  with  him  as  afore- 
said, and  upon  his  promise  to  repay  the  same  with  interest,  at  vari- 
ous times  large  amounts  of  money,  which,  together  with  the  com- 
missions earned  for  services  performed  upon  6iich  transactions, 
amounted,  with  interest,  upon  the  9th  day  of  March,  1900,  to  the 
sum  of  $17,155.78,  for  which  the  plaintiff  demands  judgment. 

The  answer,  after  a  denial  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  each  and  every  allegation  in  the 
complaint  contained,  except  demand  and  non-payment,  alleges  that 
prior  to  the  times  alleged  in  the  complaint  the  said  firm  of  C.  L. 
Rathborne  &  Co.  entered  into  an  agreement  with  the  defendant, 
wherein  and  whereby  C.  L.  Rathborne  &  Co.  agreed,  without 
deposit  or  margin  of  the  defendant,  to  deal  in  for  defendant  shares 
of  the  capital  stock  of  companies  whose  shares  were  dealt  in  on 
the  New  York  Stock  Exchange,  the  same  to  be  thereafter  delivered 
or  received  by  the  defendant,  and  that  thereafter  the  defendant 
authorized  said  firm  to  sell  short,  to  be  thereafter  delivered  for  defend- 
ant, certain  stock,  to  wit,  900  shares  of  the  capital  stock  of  the  North- 
ern Pacific  Railway  Company  and  200  shares  of  the  capital  stock 
of  the  Chicago,  Burlington  and  Quincy  Railroad  Company;  and 
further  alleges  that  the  plaintiff  or  said  firm,  "  without  the  con- 
sent, authority  or  knowledge  of  defendant  and  without  notice  of 
their  intention  so  to  do,  and  without  demand  upon  defendant  for 
900  shares  of  said  capital  stock  of  said  Northern  Pacific  Railway 
Company  and  200  shares  of  the  capital  stock  of  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  purchased  or  claimed 
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to  have  purchased  900  shares  of  said  capital  stock  of  said  Northern 
Pacific  Railway  Company  and  200  shares  of  said  capital  stock  of 
the  Chicago,  Burlington  and  Qnincy  Railroad  Company,  at  a  price 
much  higher  than  the  prices  at  which  said  alleged  firm  of  C.  L. 
Rathborne  &  Company  had  sold  short  said  900  shares  of  said  capital 
stock  of  said  Northern  Pacific  Railway  Company  and  200  shares  of 
the  capital  stock  of  said  Chicago,  Burlington  and  Qnincy  Railroad 
Company,"  and  thereafter  notified  the  defendant  that  they  delivered 
900  shares  of  the  said  stock  to  the  purchaser  to  whom  they  had  sold 
said  stock  short,  and  such  purchase  and  delivery  were  without  the  con- 
sent, knowledge  or  authority  of  the  defendant  and  without  previous 
notice  of  their  intention  so  to  do  to  the  defendant,  and  without  a 
previous  demand  upon  the  defendant  for  said  shares  of  stock.  The 
answer  further  alleges  as  a  counterclaim  that  by  virtue  of  the  viola- 
tion of  their  agreement  by  said  C.  L.  Rathborne  &  Co.  the  defend- 
ant sustained  damage  in  the  sum  of  about  $16,000. 

The  case  came  on  for  trial  at  Trial  Term.  A  jury  was  waived, 
whereupon  the  court  found  that  in  or  about  the  month  of  Novem- 
ber, 1898,  the  defendant  employed  the  firm  of  C.  L.  Rathborne 
<fe  Co.  to  sell  for  his  account  and  risk  900  shares  of  the  capital 
stock  of  the  Northern  Pacific  Railway  Company  and  200  shares  of 
the  capital  stock  of  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  representing  at  such  time  that  he  had  the  aforesaid  shares 
of  stock  in  his  possession  and  would  upon  demand  deliver  the  same 
to  the  said  firm,  and  agreed  to  pay  said  firm  for  their  services  in 
that  behalf  the  usual  commissions ;  that  "  thereafter  the  said  firm  of 
C.  L.  Rathborne  &  Company  in  pursuance  of  6uch  employment  sold 
for  the  account  and  risk  of  the  defendant  nine  hundred  shares  of 
the  capital  stock  of  the  Northern  Pacific  Railway  Company  and 
two  hundred  shares  of  the  capital  stock  of  the  Chicago,  Burlington 
and  Quincy  Railroad  Company,  and  after  such  sale  was  made  as 
aforesaid,  repeatedly  called  upon  the  defendant  to  deliver  said 
shares  of  stock  and  repeatedly  warned  him  that  in  case  of  his  fail- 
ure to  so  deliver  such  shares  that  said  firm  would  buy  said  stock 
and  close  out  the  account,  and  that  said  defendant  having  failed  to 
deliver  such  stock  in  pursuance  of  his  agreement  so  to  do,  said  firm 
purchased  said  stock  and  paid  therefor  for  the  account  of  the 
defendant    and    closed    out  his  account  and  notified  defendant 
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thereof ; "  that  "  in  and  by  the  above  mentioned  transactions  the 
said  firm  of  C.  L.  Rathborne  &  Company  advanced  and  paid  out  for 
and  on  account  of  the  defendant  herein  including  their  commissions 
at  the  aforesaid  rate,  and  upon  defendant's  promise  to  pay  the 
same,  the  sum  of  $17,084.49,  of  which  amount  they  received  the 
sum  of  $1,109.49,"  leaving  the  balance  due  from  the  defendant  of 
$15,975,  for  which  judgment  was  awarded  against  the  defendant. 
There  was  evidence  to  sustain  these  findings,  and  upon  the  facts  as 
found  it  is  clear  that  the  plaintiff  was  entitled  to  judgment. 

The  only  question  presented  upon  this  appeal  is  as  to  the  rulings 
of  the  court  admitting  the  entries  in  certain  books  of  account 
kept  by  the  plaintiff's  assignors  as  evidence  against  the  defendant. 
The  answer  to  which  attention  has  been  called  admits  that  the  plain- 
tiff's assignor  was  employed  by  the  defendant  to  sell  these  stocks 
mentioned,  and  the  plaintiff  testified  to  repeated  demands  upon  the 
defendant  to  deliver  to  him  the  stock  that  had  been  sold  at  the 
defendant's  request  for  his  account,  so  that  they  could  be  delivered 
in  accordance  with  such  contract  of  sale,  and  that  the  defendant  had 
refused  to  deliver  the  stock ;  and  the  only  question  then  was  as  to 
the  prices  at  which  the  plaintiff's  assignor  had  sold  the  stock  and 
had  subsequently  purchased  it  for  the  account  of  the  defendant. 

The  plaintiff  was  called  and  testified  that  he  was  a  member  of  the 
New  York  Stock  Exchange  and  represented  his  firm  upon  the  floor 
of  that  exchange ;  that  the  defendant  told  the  plaintiff  that  he  had 
900  shares  of  stock  of  the  Northern  Pacific  Railway  Company  and 
200  shares  of  the  capital  stock  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  in  his  box,  and  if  the  plaintiff  would 
commence  selling  it,  if  it  went  down  he  would  buy  it  in  and  if  it 
went  up  he  would  deliver  the  stock ;  that  on  the  following  day  the 
plaintiff  sold  his  stock  according  to  this  order ;  that  these  trans- 
actions were  had  on  the  floor  of  the  Stock  Exchange  ;  that  the  wit- 
ness could  not  remember  the  exact  prices  at  which  he  sold  the 
stocks ;  that  they  were  sold  on  the  exchange  at  the  current  market 
rates  prevailing  on  the  day  of  the  sale ;  that  he  made  a  memorandum 
of  the  transaction  and  the  prices  and  handed  it  to  his  telegraph 
operator ;  that  the  memorandum  that  he  made  was  a  correct  memo- 
randum of  the  actual  transaction  ;  that  he  delivered  that  memoran- 
dum to  a  clerk  named  Elliott,  whose  duty  it  was  to  report  the  con- 
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tents  of  the  memorandum  to  the  plaintiff's  office  by  telephone ;  that 
he  did  in  fact  deliver  in  respect  to  each  of  these  transactions  a 
memorandum  of  such  transactions  to  this  clerk,  and  that  such 
memorandum  was  correct ;  that  after  he  had  sold  this  stock  he  had 
several  further  interviews  with  the  defendant  at  which  the  defendant 
was  requested  to  deliver  the  stock,  and  that  the  plaintiff  told  him  if 
he  did  not  the  plaintiff  would  be  obliged  to  buy  it  in ;  that  tho 
defendant  did  not  deliver  the  stock,  or  any  of  it ;  that  subsequently 
the  plaintiff  bought  the  stock  in  at  the  New  York  Stock  Exchange 
at  the  current  market  rate  on  the  Stock  Exchange  on  the  day  that  it 
was  bought ;  that  he  did  not  remember  the  price  at  which  he  bought 
it ;  that  when  he  bought  it  he  made  a  memorandum  of  such  pur- 
chase and  delivered  it  to  his  clerk  in  the  same  manner  as  he  had 
testified  as  to  the  memorandum  which  lie  made  when  he  sold  the 
stock  ;  that  the  memoranda  were  correct  memoranda  of  the  trans- 
actions and  contained  the  prices  at  which  the  stock  was  actually 
bought  in ;  that  a  clerk  of  the  plaintiffs  at  the  times  of  these  trans- 
actions, named  Kilpatrick,  kept  the  books  in  which  were  entered 
these  transactions ;  that  Elliott,  who  was  the  plaintiff's  clerk  in  the 
Stock  Exchange,  was  the  clerk  during  the  entire  period  covered  by 
these  transactions,  and  that  there  were  telegraphic  communications 
upon  the  Stock  Exchange  from  the  plaintiff's  office ;  that  subsequent 
to  this  transaction  the  plaintiff  had  an  interview  with  the  defendant 
at  which  the  defendant  said  that  if  the  plaintiff  would  give  him  two 
months  he  would  pay  —  he  acknowledged  it  and  said  he  would  pay 
the  entire  amount  of  the  debt ;  that  subsequently  the  plaintiff  wrote 
a  letter  to  the  defendant  stating  that  the  two  months  were  up  and 
asked  the  defendant  to  give  him  some  cash  and  notes  for  the  account. 
This  letter  was  written  on  July  17,  1900,  and  in  reply  to  that  the 
defendant  wrote  to  the  plaintiff  a  letter  as  follows  :  "  Your  letter  of 
yesterday  at  hand  and  while  it  finds  me  with  my  matters  in  better 
shape  than  when  I  saw  you  last,  still  I  am  not  in  a  position  to  settle 
ray  account  with  you.  I  know  you  are  put  to  a  great  deal  of  annoy- 
ance and  inconvenience  through  my  delay  in  settlement,  but  I  am 
making  every  effort  possible  to  fix  it  up." 

Elliott,  the  plaintiff's  telephone  clerk  upon  tho  floor  of  the 
exchange,  testified  that  he  was  employed  in  the  fall  of  1898  and 
1899  by  the  plaintiff's  assignor  on  the  exchange  end  of  the  private 
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telephone ;  that  the  plaintiff  was  a  member  of  the  firm ;  that  the 
witness'  duty  as  clerk  was  to  receive  orders  over  the  wire,  give  them 
to  Mr.  Rathborne  and  as  he  executed  them  he  would  hand  the  wit- 
ness a  written  report  which  the  witness  would  telephone  to  the  office ; 
that  he  would  keep  the  written  memorandum  given  to  him  by  the 
plaintiff  and  either  send  it  to  the  office  or  bring  it  over  at  three 
o'clock ;  that  the  memoranda  were  in  the  handwriting  of  the  plain- 
tiff ;  that  the  witness  correctly  transmitted  these  memoranda  by 
telephone  to  the  office  of  the  plaintiff  in  all  instances;  that  he 
had  no  recollection  of  any  sales  or  purchases  of  stock  made  for  the 
account  of  the  defendant ;  nor  did  the  witness  recollect  the  prices 
of  any  of  these  stocks,  but  he  correctly  transmitted  such  as  he 
received  over  the  telephone  to  the  office  of  the  plaintiff ;  that  the 
person  who  answered  him  at  the  office  of  the  plaintiff  was  Arthur 
Kilpatrick,  a  Mr.  Young  or  a  clerk  named  Graham ;  that  in  every 
instance  when  the  witness  called  up  the  office  either  one  of  these 
three  people  answered  the  witness  ;  that  the  witness  could  recognize 
their  voices  over  the  telephone  so  that  he  could  state  which  one  was 
answering  hirn  ;  that  the  entries  in  the  book  made  by  the  clerk  who 
received  messages  over  the  telephone  were  compared  with  the  mem. 
oranda  when  the  witness  got  to  the  office;  that  in  all  cases  the 
witness  telephoned  first  and  telephoned  it  correctly,  and  afterwards 
he  sent  or  took  over  the  memoranda  to  the  office. 

Kilpatrick  testified  that  in  1898  and  1899  he  was  employed  by 
the  plaintiff ;  that  his  duty  in  the  office  was  to  receive  reports  over 
the  telephone,  enter  them  in  the  purchase  and  sales  books  and  when 
the  reports  were  taken  over  during  the  day,  or  at  three  o'clock,  he 
compared  the  reports  with  the  purchase  and  sales  book  so  as  to  see 
that  they  were  accurate,  so  as  to  avoid  all  mistakes ;  that  he  received 
over  the  telephone  the  reports  of  purchases  and  sales  from  the  Stock 
Exchange,  and  that  when  he  so  received  them  he  immediately  and 
correctly  entered  them  in  the  books  ;  that  the  books  shown  to  the  wit- 
ness were  in  use  by  the  firm  on  November  11,  1895  ;  that  an  entry 
on  November  18, 1898,  was  in  the  handwriting  of  the  witness ;  that 
he  made  that  entry  in  consequence  of  a  receipt  of  a  message  over 
the  telephone ;  that  he  transcribed  that  message  in  the  book,  and 
that  it  was  a  correct  transcript  of  the  message  which  he  received ; 
that  he  afterwards  saw  a  memorandum  in  the  handwriting  of  the 
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plaintiff  to  the  same  effect  as  that  entry  and  he  compared  it  with 
that  entry  and  it  was  correct. 

Plaintiff's  counsel  offered  this  entry  in  evidence  as  a  memorandum 
made  by  the  witness  of  the  transaction,  which  he  knew  at  the  time. 
That  was  objected  to  by  the  defendant,  the  objection  overruled,  to 
which  the  defendant  excepted.  That  entry  was  as  follows  :  "  Sold 
on  November  16th,  1898,  to  L.  E.  Harker,  100  Northern  Pacific, 
41  1-8  R.  E.  F.  H." 

The  other  sales  and  purchases  of  this  controversy  were  proved 
by  similar  entries  in  the  book  made  in  the  handwriting  of  the 
witness,  and  as  to  which  there  was  similar  testimony.  These 
memoranda  were  subsequently  destroyed ;  and  the  only  question 
in  this  case  is  whether  this  evidence  was  competent  as  against  the 
defendant. 

Upon  a  former  trial  of  this  case  these  entries  were  admitted  in 
evidence,  and  because  of  this  admission  the  judgment  was  reversed. 
(80  App.  Div.  117.)  Upon  that  trial  the  plaintiff's  clerk  (Elliott) 
upon  the  floor  of  the  Stock  Exchange  was  in  court,  but  was  not 
called  as  a  witness,  and  in  reversing  that  case  Mr.  Justice  Lauohlin, 
delivering  the  opinion  of  the  court,  says :  "  We  are  of  opinion  that 
the  reception  of  these  account  books  was  error,  and  there  being  no 
other  basis  for  the  recovery,  the  judgment  cannot  stand.  If  it 
appeared  that  the  broker  who  made  the  sales  was  unable  to  recol- 
lect the  terms  thereof,  but  had  examined  the  entries  made  in 
the  books  at  a  time  when  he  did  recollect  the  figures  so  that  he 
knew  that  the  entries  were  correct,  and  also  that  an  examination  of 
the  books  would  not  refresh  his  recollection  so  as  to  enable  him  to 
testify  as  to  the  figures,  or  if  the  telephone  clerk  had  been  sworn 
and  testified  that  he  transmitted  the  information  to  the  bookkeeper 
correctly  as  he  received  it  from  the  broker,  then  doubtless  the  books 
would  have  been  competent  evidence  in  connection  with  the  other 
testimony  to  show  the  essential  facts." 

Upon  this  trial  this  evidence  was  supplied  and  we  have  now  the 
testimony  of  the  broker  who  made  the  transactions  that  he  made 
them  at  the  regular  price;  that  he  immediately  made  a  mem- 
orandum correctly  stating  the  terms  of  the  transaction,  including 
the  price  of  the  stock  sold  and  the  person  to  whom  it  was  sold ; 
that  he  handed  this  memorandum  to  his  clerk  upon  the  floor  of  the 
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Stock  Exchange  to  be  transmitted  to  his  office  to  be  entered  upon 
its  books.  We  have  the  testimony  of  the  clerk  who  received  these 
memoranda,  who  testified  that  he  received  memoranda  of  sale 
made  by  the  plaintiff ;  that  in  every  instance  he  transmitted  the 
contents  of  the  memoranda  correctly  over  the  telephone  to  a 
clerk  in  the  plaintiff's  office ;  that  he  subsequently  compared  the 
original  memoranda  with  the  entries  in  this  book  and  that  in  all 
cases  the  entries  were  correct.  We  have  then  the  evidence  of  the 
clerk  in  the  plaintiff's  office  who  testified  that  he  received  the 
contents  of  the  memoranda  from  the  Stock  Exchange;  that  he 
entered  the  purchases  and  sales  correctly  in  the  book  according  to 
the  messages  received  ;  that  he  subsequently  in  each  case  saw  the 
memorandum  made  by  the  plaintiff  and  compared  it  with  the  entry 
in  the  book,  and  that  it  was  correct,  and  the  memoranda  were 
subsequently  destroyed. 

We  think  that  upon  this  evidence  the  entries  were  competent 
evidence  of  the  transactions  which  they  represented,  not  merely 
as  entries  in  the  books,  but  as  an  extension  of  the  testimony  of 
the  witness  who  made  the  memoranda  from  which  these  entries  were 
made,  and  who  testified  to  their  correctness.  If  the  memoranda 
made  at  the  time,  stating  the  terms  of  the  purchases  and  sales  of  the 
stock  that  the  plaintiff  had  made  upon  the  Stock  Exchange,  had  been 
produced,  with  his  testimony  that  in  consequence  of  the  lapse  of 
time  he  was  unable  to  remember  the  actual  amount  at  which  the 
stock  had  been  sold  and  subsequently  purchased,  there  could  have 
been  no  doubt  but  that  the  memoranda  would  have  been  competent 
evidence  as  a  statement  by  the  witness  of  the  prices  at  which  the 
6tocks  had  been  purchased  and  sold  and  the  persons  with  whom  the 
transactions  were  had.  The  books  that  were  produced  were  merely 
copies  of  these  memoranda.  The  substantial  statements  upon  the 
memoranda  had  been  simply  copied  into  the  books,  and  the  evi- 
dence was  sufficient  to  justify  a  finding  that  the  entries  were  correct 
copies  of  the  memoranda  made  by  the  plaintiff  at  the  time  of  the 
transaction. 

While  it  is  a  general  rule  that  declarations  or  statements  of  a 
party  are  not  admissible  as  evidence  on  his  own  behalf,  there  are 
exceptions  made  necessary  by  the  situation,  and  one  exception  that 
is  generally  recognized  is  that  where  a  party  at  the  time  of  the 
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transaction,  in  the  ordinary  course  of  his  business,  makes  an  entry 
or  memorandum  of  a  fact  and  he  is  able  to  testify  that  he  made  that 
entry  at  the  time  and  that  it  was  a  correct  statement  of  that  fact, 
but  that  in  consequence  of  the  lapse  of  time  he  is  unable  to  testify 
from  independent  recollection  of  details  shown  by  such  an  entry, 
the  entry  itself  is  admissible  as  an  extension  of  the  witness'  testi- 
mony, its  correctness  having  been  proved.  These  entries  in  the 
books  of  original  entry,  made  directly  from  the  memoranda  made  by 
the  plaintiff,  are  copies  of  the  memoranda,  and  are  admissible  as 
secondary  evidence,  the  memoranda  themselves  having  been 
destroyed. 

The  admissibility  of  entries  of  this  kind  was  discussed  in  the  case 
of  Mayor,  etc.,  ofN.  Y.  v.  Second  Ave.  B.  It.  Co.  (102  N.  Y.  572). 
Upon  determining  that  evidence  of  this  character  was  competent, 
Judge  Andrews  said  :  "  But  combining  the  testimony  of  Wilt  and  the 
gang  foremen,  there  was,^r*£,  original  evidence  that  laborers  were 
employed,  and  that  their  time  was  correctly  reported  by  persons 
who  had  personal  knowledge  of  the  facts,  and  that  their  reports 
were  made  in  the  ordinary  course  of  business,  and  in  accordance 
with  the  duty  of  the  persons  making  them,  and  in  point  of  time 
were  contemporaneous  with  the  transactions,  to  which  the  reports 
related,  and  second,  evidence  by  the  person  who  received  the  reports, 
that  he  correctly  entered  them  as  reported,  in  the  time-book,  in  the 
usual  course  of  his  business  and  duty.  It  is  objected  that  this  evi- 
dence taken  together,  is  incompetent  to  prove  the  ultimate  fact, 
and  amounts  to  nothing  more  than  hearsay.  If  the  witnesses  are 
believed,  there  can  be  but  little  moral  doubt  that  the  book  is  a  true 
record  of  the  actual  fact.  *  *  *  The  question  arises,  must  a 
material,  ultimate  fact  be  proved  by  the  evidence  of  a  witness  who 
knew  the  fact  and  can  recall  it,  or  who,  having  on  personal  recollec- 
tion of  the  fact  at  the  time  of  his  examination  as  a  witness,  testifies 
that  lie  made,  or  saw  made,  an  entry  of  the  fact  at  the  time,  or 
recently  thereafter,  which  on  being  produced,  he  can  verify  as  the 
entry  he  made  or  saw,  and  that  he  knew  the  entry  to  be  true  when 
made,  or  may  such  ultimate  fact  be  proved  by  showing  by  a  witness 
that  he  knew  the  facts  in  relation  to  the  matter  which  is  the  subject 
of  investigation,  and  communicated  them  to  another  at  the  time, 
but  had  forgotten  them,  and  supplementing  this  testimony  by  that 
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of  the  person  receiving  the  communication  to  the  effect  that  he 
entered  at  the  time,  the  facts  communicated  and  by  the  production 
of  the  book  or  memorandum  in  which  the  entries  were  made.  The 
admissibility  of  memoranda  of  the  first  class  is  well  settled.  They 
are  admitted  in  connection  with,  and  as  auxiliary  to  the  oral  evi- 
dence of  the  witness,  and  this  whether  the  witness,  on  seeing  the 
entries,  recalls  the  facts,  or  can  only  verify  the  entries  as  a  true  rec- 
ord made  or  seen  by  him  at,  or  soon  after  the  transaction  to  which 
it  relates."  The  opinion  then  proceeds :  "  We  are  of  opinion  that 
the  rule  as  to  the  admissibility  of  memoranda  may  properly  be 
extended  so  as  to  embrace  the  case  before  us.  *  *  *  We  think 
entries  so  made,  with  the  evidence  of  the  foremen  that  they  made 
true  reports,  and  of  the  person  who  made  the  entries  that  he  cor- 
rectly entered  them,  are  admissible." 

This  would  seem  to  be  a  direct  authority  for  the  admission  of  this 
evidence,  and  with  this  evidence  in  the  record  there  can  be  no 
doubt  but  that  the  plaintiff  sold  and  purchased  the  stock  upon  the 
day  named  and  at  the  price  named  for  account  of  this  defendant. 
To  allow  the  defendant  to  escape  responsibility  for  an  indebtedness 
which  he  has  in  fact  conceded,  and  promised  again  and  again  to 
pay,  simply  because  from  the  lapse  of  time  and  the  inability  of  the 
plaintiff  to  remember  the  exact  price  at  which  he  sold  and  pur- 
chased these  shares  of  stock,  when  the  facts  are  proved  to  the  satis- 
faction of  any  one,  would  be  a  denial  of  justice.  Other  questions 
that  appear  on  the  record  do  not  require  notice. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs. 

Van  Bbunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ.. 
concurred. 

Judgment  affirmed,  with  costs. 
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Charles  L.  Rathbobxe,  Appellant,  v.  Edward  Hatch  and  Others, 
Respondents.    (No.  2.) 

Insurant*  policy— an  imperfect  assignment  thereof  by  a  wife  entitled  to  the  amount 
thereof  in  ease  she  survives  her  husband  —  action  to  compel  her  and  her  husband 
to  execute  papers  necessary  to  make  such  assignment  effective— consideration 
sufficient  to  support  the  assignment. 

Edward  Hatch  employed  one  Rathborne,  a  stockbroker,  to  sell  a  quantity  of 
stock  for  him,  stating  that  if  the  stock  increased  in  price  he  would  furnish  it 
to  Rathborne  for  delivery.  Rathborne  sold  the  stock  and  obtained  it  from  a 
third  person  for  delivery  to  the  purchaser.  The  stock  advanced  in  price,  but 
Hatch,  although  requested  to  deliver  it  to  Rathborne,  failed  to  do  so.  The  lat- 
ter then  had  an  interview  with  Hatch's  wife,  who  requested  Rathborne  "  not 
to  do  anything  until  her  husband  got  well,  that  he  was  ill  in  bed.  She 
said  she  would  send  this  insurance  policy  as  collateral,  as  it  were,  to  the 
account.  She  said  she  would  assign  it,  and  she  said  that  whether  Mr.  Hatch 
lived  or  died,  the  account  would  be  paid.1'  Subsequently  Rathborne  received 
a  letter,  written  by  a  third  party,  inclosing  the  policy  of  insurance  and  the 
following  instrument:. 

"  I  hereby  agree  to  collect  and  pay  over  to  Mr.  0.  L.  Rathborne,  Policy  No, 
858374  in  the  North  Western  Mutual  Life  Insurance  Co.  drawn  in  my  favor. 

"  JESSIE  BOYD  HATCH." 

Rathborne  accepted  the  policy  and  the  accompanying  instrument  and  retained 
it.  Subsequently,  Hatch  having  failed  ro  deliver  the  stock  in  pursuance  of 
his  agreement,  Rathborne  was  obliged  tt  buy  the  stock  for  Hatch's  account, 
leaving  a  balance  due  from  Hatch  which  he  neglected  to  pay. 

Rathborne  then  demanded  payment  by  the  insurance  company  of  the  cash  sur- 
render value  of  the  policy,  but  the  insurance  company  refused  to  comply 
with  this  demand  because  of  the  informality  of  the  assignment  thereof.  Rath- 
borne thereupon  brought  an  action  to  compel  Hatch  and  his  wife  to  assign  to 
him  all  their  interest  in  the  policy,  and  to  execute  such  further  instruments  of 
assignment  and  conveyance  as  would  enable  him  to  collect  the  cash  surrender 
value  thereof. 

The  policy  provided  that  the  insurance  company  would  pay  "unto  Jessie  B. 
Hatch,  beneficiary  wife  of  Edward  Hatch  the  insured,  of  New  York,  *  *  * 
Ten  thousand  dollars,  in  sixty  days  after  due  proof  of  the  fact  and  cause  of  the 
death  of  said  insured  during  the  continuance  of  this  policy;  *  *  *  pro- 
vided, however,  that  ii  no  beneficiary  shall  survive  the  said  insured,  then  such 
payment  shall  be  made  to  the  executors,  administrators  or  assigns  of  the  said 
insured.' 

It  did  not  appear  that  Hatch  either  knew  of,  or  consented  to,  the  transfer  of 
the  policy  of  insurance  to  the  plaintiff. 

Held,  that  the  complaint  was  properly  dismissed; 
App.  Div.— Vol.  XO.        11 
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That  while  Mrs.  Hatch  might  properly  agree  when  any  money  became  payable 
to  her  under  the  policy  to  receive  and  hold  it  for  the  plaintiff,  she  could  not 
absolutely  assign  the  policy,  as  her  interest  therein  depended  upon  her  surviv- 
ing her  husband. 

Amble,  that  the  agreement  made  by  Mrs.  Hatch  with  the  plaintiff  was  supported 
by  a  sufficient  consideration. 

Appeal  by  the  plaintiff,  Charles  L.  Rathborne,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  27th  day  of 
June,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

George  E.  Morgan,  for  the  appellant. 

Edward  W.  S.  Johnston,  for  the  respondent  Hatch. 

Ingbaham,  J. : 

There  is  no  substantial  dispute  about  the  facts  in  this  case.  It 
seems  that  the  defendant  Edward  Hatch  employed  a  firm  of  stock- 
brokers, of  which  the  plaintiff  was  a  member,  to  sell  certain  railroad 
stocks,  stating  to  the  plaintiff  that  he  had  the  stock  and  would  give 
it  to  the  plaintiff  for  delivery  if  it  increased  in  price.  In  pursuance 
of  this  order,  the  plaintiff  sold  the  stock  and  delivered  it  in  pursu- 
ance of  the  sale,  having  procured  the  stock  from  others  for  that  pur- 
pose. The  stock  subsequently  advanced  in  price,  and  the  plaintiff 
called  upon  the  defendant  Edward  Hatch  to  deliver  the  stock  in 
accordance  with  his  promise,  which  he  failed  to  do.  The  plaintiff 
thereupon  called  upon  the  defendant  Edward  Hatch,  and  saw  the 
defendant  Jessie  Boyd  Hatch,  the  wife  of  Edward  Hatch.  She 
stated  that  she  had  read  some  letters  from  the  plaintiff  to  the  defend- 
ant Edward  Hatch  asking  him  for  the  stock  and  that  she  knew 
about  the  affair.  She  thanked  the  plaintiff  for  his  kindness  in  wait- 
ing, and  asked  the  plaintiff  "  not  to  do  anything  until  her  husband 
got  well,  that  he  was  ill  in  bed.  She  said  she  would  send  this  insur- 
ance policy  as  collateral,  as  it  were,  to  the  account.  She  said  she 
would  assign  it,  and  she  said  that  whether  Mr.  Hatch  lived  or  died, 
the  account  would  be  paid."  Subsequently  plaintiff  received  a  let- 
ter written  by  a  Mr.  Cody  inclosing  the  policy  of  insurance  and  the 
following  instrument : 
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"  I  hereby  agree  to  collect  and  pay  over  to  Mr.  0.  L.  Rathborne, 
Policy  No.  358374  in  the  North  Western  Mutual  Life  Insurance  Co. 
drawn  in  my  favor. 

"  JE8SIE  BOYD  HATCH. 
"Witness: 

"  Edwabd  F.  Cody, 
%i  New  York,  January  20, 1899." 

The  plaintiff  accepted  the  policy  with  this  instrument  and  retained 
it.  Subsequently,  the  defendant  Edward  Hatch,  having  failed  to 
deliver  the  stock  in  pursuance  of  his  agreement,  the  plaintiff's  firm 
was  compelled  to  buy  in  the  stock  for  the  account  of  Edward  Hatch, 
leaving  a  balance  due  which  has  not  been  paid.  The  plaintiff  then 
commenced  this  action,  alleging  these  facts  and  that  on  the  17th 
of  June,  1902,  he  presented  or  caused  to  be  presented  to  the  defend- 
ant, the  Northwestern  Mutual  life  Insurance  Company,  the  origi- 
nal policy  of  insurance  and  this  instrument  and  demanded  payment 
of  the  cash  surrender  value  of  the  policy  ;  that  the  said  insurance 
company  neglected  and  refused  and  still  does  neglect  and  refuse  to 
pay  the  plaintiff  the  said  cash  or  surrender  value  of  the  said  policy, 
or  any  part  thereof ;  that  the  plaintiff  is  unable  to  collect  the  cash 
value  of  the  said  policy  of  insurance  by  reason  of  an  alleged  infor- 
mality of  the  said  assignment  thereof,  and  that  the  defendant  Hatch 
is  indebted  and  was  indebted  at  the  time  of  said  assignment  and 
8tUl  is  indebted  to  the  plaintiff  in  a  sum  greatly  exceeding  the  value 
of  said  policy.  And  the  complaint  asks  for  a  judgment  requiring 
the  defendants  Jessie  Boyd  Hatch  and  Edward  Hatch  to  assign  to 
the  plaintiff  all  their  right,  title  and  interest  in  and  to  said  policy  of 
insurance ;  and  that  the  said  defendants  be  decreed  and  required  to 
execute,  acknowledge  and  deliver  to  the  plaintiff  such  further  and 
different  instruments  of  assignments  and  conveyance  as  in  the 
premises  may  be  necessary,  proper  and  just,  to  enable  the  plaintiff 
to  surrender  the  said  policy  of  life  insurance  and  collect  and  recover 
the  cash  surrender  value  thereof. 

Upon  the  trial  of  the  action  the  court  at  Special  Term  dismissed 
the  complaint  upon  the  ground,  as  is  stated  in  the  decision,  that 
"  there  was  no  indebtedness  of  the  defendant  Jessie  Boyd  Hatch  to  the 
plaintiff  or  to  the  said  firm  of  which  the  said  plaintiff  was  a  mem- 
ber.   No  consideration  passed  from  the  plaintiff  to  the  defendant 
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Jessie  Boyd  Hatch  for  the  making  of  the  said  paper  in  which  the 
said  Jessie  Boyd  Hatch  agreed  to  collect  and  pay  over  said  policy  of 
insurance.  At  no  time  did  the  plaintiff  make  a  valid  agreement  not 
to  sne  the  defendant  Edward  Hatch  as  a  consideration  for  the  said 
instrument  so  signed  by  the  said  defendant  Jessie  Boyd  Hatch,  and 
the  plaintiff  has  failed  to  show  compliance  with  the  provisions  of 
section  22  of  the  Domestic  Relations  Law,  and  the  plaintiff  has 
failed  to  show  either  mistake  or  fraud  on  the  part  of  the  defendants 
or  any  of  them,  or  any  mistake  on  his  part." 

The  policy  of  insurance  was  dated  on  the  27th  day  of  November, 
1896,  and  provided  that  upon  the  payment  of  the  premiums  the 
insurance  company  would  pay  "  unto  Jessie  B.  Hatch,  beneficiary 
wife  of  Edward  Hatch  the  insured,  of  New  York,  *  *  *  Ten 
thousand  dollars,  in  sixty  days  after  due  proof  of  the  fact  and  cause 
of  the  death  of  said  insured  during  the  continuance  of  this  policy ; 
*  *  *  provided,  however,  that  if  no  beneficiary  shall  survive  the 
said  insured,  then  such  payment  shall  be  made  to  the  executors, 
administrators  or  assigns  of  the  said  insured."  The  agreement 
which  the  plaintiff  seeks  to  enforce  was  a  promise  of  the  beneficiary, 
who  was  the  wife  of  the  insured,  that  "  she  would  send  this  insur- 
ance policy  as  collateral,  as  it  were,  to  the  account ; "  that  "  she 
would  assign  it."  In  pursuance  to  that  agreement,  she  transmitted 
to  the  plaintiff  an  instrument  by  which  she  undertook  to  collect  the 
amount  due  under  this  policy  and  transmit  it  to  the  plaintiff,  and 
that  was  received  by  the  plaintiff  as  a  compliance  with  the  contract 
that  he  had  with  the  beneficiary  of  the  policy.  By  the  terms  of 
this  policy,  the  interest  that  Mrs.  Hatch  had  was  conditioned  upon 
her  surviving  the  insured.  She  had  no  absolute  right  to  dispose  of 
the  policy  and  to  receive  its  surrender  value  from  the  insurance  com- 
pany. In  the  event  of  her  death  before  the  insured  the  amount 
of  the  policy  when  due  was  to  be  paid  to  the  personal  representaT 
tives  of  the  insured.  All  that  Mrs.  Hatch  could  do  was  to  assign 
her  right  to  receive  the  amount  payable  upon  the  death  of  her  hus- 
band in  the  event  that  she  survived  him.  The  plaintiff  had  no 
interview  with  Mr.  Hatch  in  relation  to  this  policy  of  insurance, 
and,  so  far  as  appears,  he  had  no  knowledge  of  the  agreement  that 
was  made  and  never  consented,  either  in  writing  or  otherwise,  to  a 
transfer  of  the  policy  by  Mrs.  Hatch  to  the  plaintiff.     Cody,  who 
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sent  the  policy  to  the  plaintiff,  testified  that  he  thought  it  was  sent 
at  Mr.  Hatch's  request;  but  Mr.  Hatch  testified  that  he  had  no 
knowledge  of  the  transmission  of  the  policy  and  that  he  gave  Cody 
no  directions  to  send  the  policy  to  the  plaintiff. 

While  we  do  not  agree  with  the  learned  trial  judge  that  there  was 
no  consideration  for  this  agreement  made  by  Mrs.  Hatch  with  the 
plaintiff,  we  agree  with  him  that  in  this  case  the  plaintiff  is  not 
entitled  to  the  relief  asked  for.  What  the  plaintiff  was  entitled  to 
under  the  contract  with  Mrs.  Hatch,  was  a  delivery  of  the  policy 
and  a  transfer  of  Mrs.  Hatch's  interest  in  this  policy.  She  could 
agree  with  the  plaintiff  that  she  would,  when  the  policy  came  due, 
or  when  any  money  was  payable  under  it,  receive  the  amount  so 
payable  and  hold  it  for  the  plaintiff.  She  could  not  absolutely 
assign  the  policy,  because  her  interest  in  it  depended  upon  her  sur- 
viving the  insured.  Under  the  policy  she,  without  the  assent  of  the 
insured,  had  no  right  to  surrender  it  to  the  company  and  to 
receive  the  surrender  value,  and  she  did  not,  in  express  terms,  assign 
to  the  plaintiff  that  right.  When  she  agreed  to  assign  the  policy  to 
the  plaintiff,  it  was  an  agreement  to  assign  her  interest  in  it,  which 
was  to  receive  the  amount  payable  to  her  upon  the  death  of  the 
insured  during  her  life.  Upon  the  evidence,  the  court  was  justified 
in  finding  that  the  insured  never  assented  to  the  transfer  of  the 
policy  of  insurance  to  the  plaintiff,  and  it  is  not  claimed  that  there 
was  such  a  written  consent  by  the  insured  as  was  required  by  section 
22  of  the  Domestic  Relations  Law  (Laws  of  1896,  chap.  272). 

We  think  that  the  plaintiff  never  acquired  a  right  to  an  absolute 
assignment  of  the  policy  which  would  include  the  right  of  the 
insured,  or  a  right  to  surrender  the  policy  and  to  receive  the  surren- 
der value ;  and  the  judgment  is,  therefore,  affirmed,  with  costs. 

Yak  Beunt,  P.  J.,  Pattebson,  Hatch  and  Laughlek,  J  J., 
concurred. 

Judgment  affirmed,  with  costs. 
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Max  King,  Respondent,  v.  The  Consolidated  Gas  Company  or 
New  York,  Appellant. 

Negligent*  —  liability  of  a  gas  company  to  a  tenant  injured  by  an  explosion  of  go*. 

A  plumber  residing  in  a  tenement  house  was  requested  by  the  Janitor  of  the 
building  to  go  into  the  cellar  and  attend  to  a  leak  in  the  gas  pipes.  Upon 
attempting  to  enter  the  cellar  with  a  lighted  candle,  an  explosion  of  gas 
occurred  and  he  was  injured.  He  thereupon  brought  an  action  against  the 
gas  company  which  supplied  the  house  with  gas  and  recovered  a  Judgment 
against  it. 

On  the  trial  of  this  action  it  appeared  that  a  short  time  prior  to  the  explo- 
sion an  employee  of  the  gas  company  inspected  the  cellar  for  the  purpose 

,  of  ascertaining  the  location  of  the  leak,  and  that  he  reported  that  the  pipes, 
with  the  care  of  which  the  gas  company  was  chargeable,  were  In  order,  and 
suggested  that  the  defect  was  in  the  pipes  cared  for  by  the  landlord. 

The  only  explanation  of  the  cause  of  the  explosion  was  that  a  nut  or  cap  which 
covered  an  opening  in  a  T  fixture,  not  put  in  by  the  gas  company,  which  cap 

:  was  apparently  in  place  when  the  employee  of  the  gas  company  made  his 
examination,  had  come  off  and  been  replaced  by  a  cork. 

EM,  after  a  consideration  of  the  evidence  adduced  on  the  trial,  that  the  plaintiff 
had  not  proved  any  negligence  on  the  part  of  the  gas  company  or  its  employees 
and  that  the  judgment  should  be  reversed. 

Appeal  by  the  defendant,  The  Consolidated  Gas  Company  of 
New  York,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  5th  day  of  June,  1903,  upon  the  verdict  of  a  jury  for 
$650,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
8th  day  of  June,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

David  McClure,  for  the  appellant. 

Max  2).  Steueri  for  the  respondent. 

Inoraham,  J. : 

By  this  action  the  plaintiff  sought  to  hold  the  defendant  responsi- 
ble for  an  injury  sustained  by  him  in  consequence  of  the  explosion 
of  gas  in  the  cellar  of  a  tenement  house  in  which  the  plaintiff 
resided.  The  defendant  is  engaged  in  supplying  illuminating  gas 
in  the  city  of  New  York,  and  supplied  such  gas  for  the  premises  in 
question,  and  for  that  purpose  maintains  gas  mains  in  the  street  and 
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a  service  pipe  connecting  such  mains  with  the  gas  pipes  in  the 
building.  The  complaint  alleges  that  this  service  pipe  connecting 
the  defendant's  mains  with  the  gas  pipes  in  the  house  was  connected 
with  a  small  pipe  or  drip  pipe  placed  in  said  building  and  owned  by 
the  defendant ;  that  on  and  prior  to  the  18th  of  February,  1899, 
the  thread  connecting  the  supply  pipe  with  the  drip  pipe  contained 
a  leak  and  was  unfit  for  the  use  for  which  it  was  intended,  and  was 
in  such  a  bad  state  and  condition  and  in  such  ill-repair  that  gas  was 
permitted  to  and  did  escape  ;  that  on  the  18th  of  February,  1899, 
the  defendant  was  informed  that  gas  was  escaping  from  its  pipes  in 
the  cellar  of  the  premises  No.  1442  Avenue  A,  and  the  defendant 
was  required  to  examine  the  said  pipes  and  repair  the  same,  and 
that  thereafter  and  on  the  said  18th  day  of  February,  1899,  the 
defendant  sent  two  of  its  agents  to  examine  the  premises,  who 
entered  the  cellar  and  thereafter  reported  that  the  pipes  in  said  cel- 
lar were  all  right  and  were  not  in  a  condition  of  ill-repair  and  con- 
tained no  leaks,  and  that  there  was  no  escape  of  gas  in  said  cellar ; 
that  within  a  few  minutes  after  such  statement  "  this  plaintiff,  for 
the  purpose  of  examining  the  cause  of  the  stench  and  relying  upon 
the  statements  of  the  defendant's  inspectors,  servants,  agents  and 
employees,  and  believing  that  there  was  no  gas  escaping  in  said  cel- 
lar and  that  there  were  no  leaks  in  the  pipes,  lit  a  candle  and  was 
about  to  enter  the  said  cellar,  and  had  stepped  on  the  first  step  of 
the  staircase  leading  to  the  said  cellar,  when  immediately  there  was 
an  explosion  of  gas  in  said  cellar,"  and  the  plaintiff  was  injured. 

The  plaintiff  testified  that  he  resided  at  the  premises  in  question 
and  was  a  plumber  by  trade ;  that  at  about  twelve  o'clock  on  the 
18th  day  of  February,  1899,  he  noticed  a  smell  of  gas  in  the  house 
and  saw  the  men  there  who  were  employees  of  the  defendant ;  that 
he  saw  them  go  into  the  cellar,  and  after  a  few  minutes  they  came 
out ;  that  the  plaintiff  asked  them  if  they  had  found  any  leak  in 
the  cellar,  to  which  they  replied,  u  No,  we  can't  find  no  leak  in  the 
cellar;  the  cellar  is  everything  all  right;"  that  after  that  the 
defendant's  inspectors  left ;  that  about  ten  minutes  after  this  inter- 
view the  plaintiff,  at  the  request  of  the  janitor  of  the  house,  started 
to  go  into  the  cellar  to  turn  off  the  gas  for  the  house  ;  that  at  that 
time  there  was  a  smell  of  gas  through  the  house ;  that  the  plaintiff 
took  a  lighted  candle,  opened  the  cellar  door,  stepped  down  two 
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steps  upon  the  cellar  stairs,  when  the  explosion  occurred,  seriously 
injuring  the  plaintiff.  Upon  cross-examination  he  stated  that  he 
had  been  in  the  habit  of  doing  plumbing  work  in  the  building  at 
the  request  of  the  landlord ;  that  just  after  the  employees  of  the 
defendant  left  the  premises  the  janitress  of  the  building  came  out 
and  asked  the  plaintiff  to  go  down ;  that  at  that  time  he  did  not 
notice  much  of  a  smell  of  gas ;  that  it  was  not  so  strong  as  when  he 
went  down  in  the  morning ;  that  he  got  a  candle  from  the  janitress 
and  lighted  it  to  open  the  cellar  door. 

A  tenant  in  this  building,  called  by  the  plaintiff,  testified  that  he 
noticed  the  smell  of  gas  early  in  the  morning  and  telephoned  to  the 
defendant ;  that  in  about  half  an  hour  after  the  defendant's  inspec- 
tors came  to  the  building,  went  down  in  the  cellar  and  made  an 
examination  and  reported  to  the  janitress  that  they  had  looked  after 
everything  carefully  and  found  that  there  was  no  mistake  in  the 
company's  pipes;  that  there  must  be  a  mistake  on  the  landlord's 
side ;  that  the  housekeeper  must  get  a  plumber  and  that  the  mistake 
must  be  somewhere  in  the  ceiling ;  that  they  did  not  know,  but  it 
was  not  on  their  side;  that  the  plumber  for  the  house  was  the 
plaintiff. 

There  was  no  evidence  on  behalf  of  the  plaintiff  as  to  where  the 
leak  that  occasioned  this  explosion  was,  and  at  the  end  of  the  case 
the  defendant  moved  to  dismiss  the  complaint.  This  motion  was 
denied  and  the  defendant  excepted.  The  inspector  who  made  the 
examination  for  the  defendant  testified  that  when  he  arrived  at  the 
house  he  was  informed  by  the  janitress  that  there  was  a  smell  of 
gas  in  the  halls ;  that  there  were  three  different  cellars  to  the  build- 
ing, and  that  he  went  into  them  all ;  that  he  went  around  with  a 
candle  and  examined  the  service  pipes  in  the  three  cellars ;  that  he 
was  there  about  fifteen  or  twenty  minutes ;  that  he  found  no  smell 
of  gas  of  any  kind  in  the  cellars ;  that  with  the  connection  with  the 
pipes  that  run  up  through  the  house  there  was  a  fixture  called  a 
"T;"  that  the  end  of  this  fixture  fits  into  the  pipe  that  comes 
from  the  main  ;  that  there  is  a  nut  or  cap  upon  the  bottom  of  this 
fixture  and  the  open  part  of  the  fixture  communicated  with  the 
pipes  that  carry  gas  up  through  the  house ;  that  the  witness  noticed 
such  a  fixture  in  the  rear  cellar ;  that  when  he  examined  this  fixture 
he  found  the  plug  or  cap  screwed  onto  it ;  that  it  was  in  place  and 
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fastened,  and  that  there  was  no  gas  escaping  through  it ;  that  after 
the  explosion  the  witness  was  again  sent  to  make  an  examination 
of  the  premises,  accompanied  by  an  inspector  of  the  defendant ; 
that  he  found  the  cap  or  nut,  which,  when  he  examined  the  pipe 
before  had  been  screwed  on  tight,  was  off  and  a  cork  was  inserted  in 
the  pipe  in  its  place ;  that  this  cork  must  have  been  put  in  after  the 
explosion ;  it  was  not  there  when  he  first  visited  the  premises,  and 
it  was  there  when  he  went  back  after  the  explosion ;  that  this  cork 
was  keeping  the  gas  from  coming  out  of  the  pipe ;  that  he  examined 
all  the  pipes  in  the  cellar,  and  the  only  change  that  he  noticed  was 
that  this  cork  was  inserted  in  the  pipe  in  the  place  of  the  plug  or 
cap  which  was  there  when  he  made  his  first  examination ;  that  this 
« rp  »  figure  was  not  connected  with  the  pipes  put  in  by  the  defend- 
ant ;  that  it  is  fully  twenty-five  feet  back ;  that  it  was  put  there  by 
the  owner  of  the  building ;  that  the  witness  was  not  instructed  to 
examine  the  building,  except  so  far  as  to  see  whether  there  was  a 
leak  in  the  company's  pipes ;  that  the  company's  pipes  stopped  when 
they  came  in  through  the  main  foundation  wall ;  that  the  company 
had  inside  the  house  merely  the  meter  connection,  a  short  piece  of 
pipe  in  the  front  cellar.  This  testimony  was  corroborated  by  the 
other  employee  of  the  defendant  who  had  examined  this  fixture. 

It  is  quite  evident  that  there  was  nothing  proved  by  which  the 
defendant  or  its  employees  could  be  charged  with  negligence. 
There  is  nothing  to  show  that  any  portion  of  the  pipes  maintained 
by  the  defendant  was  out  of  order,  or  that  the  escape  of  gas  was 
caused  by  a  leak  in  the  pipes  which  the  defendant  was  bound  to 
maintain.  The  only  evidence  as  to  the  condition  of  the  defendant's 
pipes  is  the  testimony  of  the  defendant's  employees,  who,  on  the 
second  visit,  discovered  that  a  nut  or  cap  that  covered  this  fixture 
had  come  off  and  had  been  replaced  by  a  cork.  That  such  a  con- 
dition did  not  exist  when  the  defendant's  employees  visited  the 
premises  before  the  explosion  is  apparent  from  the  fact  that  they 
went  through  the  cellar  with  a  lighted  candle  and  there  was  no 
explosion.  What  caused  this  nut  or  cap  to  come  off  between  the 
time  that  the  defendant's  inspectors  left  and  the  explosion  is  purely 
a  matter  of  conjecture,  but  whatever  caused  this  condition  it  was 
certainly  no  fault  of  the  defendant  or  its  employees,  and  the  com- 
pany was  not  responsible  for  the  condition  of  this  fixture,  as  it  was 
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connected  with  the  gas  pipes  of  the  house  and  was  not  a  portion  of 
the  pipes  installed  or  maintained  by  the  defendant.  All  that  the 
defendant's  agents  were  bound  to  do  was  to  ascertain  if  the  pipes 
maintained  by  the  defendant  were  in  proper  order.  That  examina- 
tion they  made  and  reported  to  the  janitress  that  their  pipes  were  in 
order  and  that  the  leak  in  the  house  mains  came  from  the  pipes 
maintained  by  the  owner  of  the  premises,  and  that  to  stop  that  leak 
they  must  get  a  plumber.  There  was  here  an  express  notice  that 
the  leak  was  not  in  the  defendant's  pipes,  bnt  in  the  pipes  belonging 
to  the  house,  and  the  subsequent  investigation  shows  that  that  state- 
ment was  correct.  The  landlord,  or  his  representative,  accepted 
the  suggestion  made  by  the  defendant's  employees,  employed  the 
plaintiff  as  a  plumber  to  repair  the  leak,  he  accepted  that  employ* 
ment  and,  while  acting  for  the  owner  of  the  house,  caused  the 
explosion  by  which  he  was  injured.  Certainly  there  can  be  here  no 
ground  to  hold  that  the  defendant  was  negligent. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Van  Bkunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatoh,  J  J., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Thomas  J.  Hkalt,  Respondent,  v.  The  City  of  New  York  and  J. 
Hampden  Dougherty,  Commissioner  of  Water  Supply,  Gas  and 
Electricity  of  the  City  of  New  York,  Appellants. 

Water  rates  —  when  the  city  is  bound  by  meter  measurement  although  the  meter  hoe 
been  made  to  run  slowly. 

Upon  an  examination  of  a  water  meter  installed  in  premises  in  the  city  of  New 
York  it  was  found  that  eight  of  the  ten  teeth  that  worked  the  dial  thereof  had 
been  filed  off,  so  that  the  meter  could  possibly  register  but  one-fifth  of  the 
amount  of  water  used  when  the  amount  was  over  1,000  feet.  The  water 
department,  upon  discovering  this  fact,  presented  to  the  occupant  of  the  prem- 
ises a  bill  charging  him  with  five  times  the  amount  of  water  registered  upon 
the  meter.  The  occupant  having  refused  to  pay  this  amount,  the  department 
attempted  to  shut  off  the  water. 
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The  occupant  of  the  premises  did  not  take  possession  of  the  premises  until  some 
time  after  the  meter  had  been  installed,  and,  so  far  as  appeared,  he  had  not 
tampered  with  the  meter  and  was  not  guilty  of  any  fraud. 

Held,  that  sections  478  and  475  of  the  revised  Greater  New  York  charter  (Laws 
of  1901,  ohap.  406),  which  provide,  "In  all  such  cases  the  charge  for  water 
shall  be  determined  only  by  the  quantity  of  water  actually  used,  as  shown  by 
said  meters,"  and  also,  "  The  said  department  shall  make  out  all  bills  and  charges 
for  water  furnished  by  them  to  each  and  every  consumer  as  aforesaid,  to  whose 
consumption  a  meter  as  aforesaid  is  affixed,  in  ratable  proportion  to  the  water 
consumed,  as  ascertained  by  the  meter  on  his  or  her  premises  or  places  occu- 
pied or  used  as  aforesaid,"  contemplated  that  in  making  a  charge  for  water  the 
city  should  be  bound  by  the  amount  registered  by  the  meter; 

That  the  occupant  of  the  premises  in  question  having  paid  the  amount  indicated 
by  the  meter,  the  city  could  not,  in  the  absence  of  any  proof  that  he  was 
responsible  for  the  defective  condition  of  the  meter,  cut  off  his  supply  of  water 
because  of  his  refusal  to  pay  the  bill  presented  to  him. 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  dissented. 

Appeal  by  the  defendants,  The  City  of  New  York  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
29th  day  of  June,  1903,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

Chase  Mellen,  for  the  appellants. 

M.  Edward  KeUey,  for  the  respondent. 

Lngbaham,  J. : 

The  defendant  Dougherty,  as  commissioner  of  water  supply,  gas 
and  electricity  of  the  city  of  New  York,  threatened  to  cut  off  the 
supply  of  water  furnished  to  certain  premises  leased  by  the  plaintiff, 
whereupon  the  plaintiff  commenced  this  action  to  enjoin  the  defend- 
ants from  interfering  with  his  supply  of  water.  The  defendants,  in 
answer,  alleged  that  under  the  rules  of  the  department  a  water  meter 
had  been  installed  to  measure  the  amount  of  water  furnished  to  the 
premises  occupied  by  the  plaintiff ;  that  this  meter  had  been  tam- 
pered with  so  that  it  measured  but  one-fifth  of  the  supply  of  water 
actually  furnished ;  that  a  bill  for  the  amount  of  water  actually 
furnished  in  excess  of  that  registered  by  the  meter  for  which  the 
plaintiff  was  liable  had  been  furnished  by  the  defendants,  and 
demand  made  for  payment,  and  payment  was  refused,  and  that  for 
this  refusal  the  defendants  are  entitled  to  cut  off  the  supply  of 
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water ;  and,  as  a  counterclaim,  the  defendants  demanded  judgment 
against  the  plaintiff  for  the  water  actually  used  on  the  premises 
which  had  not  been  paid  for.  The  court  below  granted  a  judgment 
as  prayed  for  by  the  plaintiff  and  dismissed  the  counterclaim,  and 
from  that  judgment  the  defendants  appeal. 

It  was  proved  that  application  had  been  made  to  the  department 
for  permission  to  install  a  water  meter  upon  the  premises  in  ques- 
tion on  August  19,  1898,  by  a  plumber  acting  for  the  owner  or 
occupant  of  the  premises,  and  that  on  August  22,  1898,  in  pur- 
suance of  this  application,  the  department  granted  such  permission. 
The  regulations  of  the  department  required  that  this  permit  should 
be  presented  at  the  "  pipe  and  meter  yard  "  to  obtain  a  water  meter 
that  had  been  tested  by  the  department.  This  permit  was  so  pre- 
sented to  the  pipe  and  meter  yard,  and  the  plumber  received  a 
meter,  No.  118,706.  This  particular  meter  had  been  shipped  to  the 
pipe  and  meter  yard  from  the  manufacturers,  the  Thompson  Meter 
Company,  on  the  23d  day  of  August,  1898,  and  was  subjected  to 
the  usual  test  by  the  officers  of  the  department.  After  it  was  thus 
tested,  a  seal  was  placed  upon  it  by  the  department,  so  that  the 
mechanism  could  not  be  tampered  with  without  breaking  the  seal. 
The  meter,  thus  tested  and  sealed,  was  delivered  to  the  plumber,  who 
caused  it  to  be  installed  in  the  premises  subsequently  occupied  by  the 
plaintiff.  It  was  inspected  from  time  to  time  by  the  regular  inspec- 
tors of  the  department,  who,  in  each  instance,  examined  the  seal  and 
found  it  intact.  The  amount  of  water  registered  at  each  inspection 
was  taken  by  the  inspector  and  returned  to  the  department,  and 
bills  were  sent  to  the  plaintiff  or  the  owner  of  the  building  therefor, 
which  were  paid.  During  this  period  the  water  meter  was  inclosed 
in  a  box  and  kept  locked,  the  key  of  which  was  in  the  possession  of 
the  plaintiff,  kept  by  him  in  a  safe  and  delivered  to  the  inspectors 
of  the  department  when  required.  The  employees  of  the  plaintiff 
testified  that  during  this  period  the  water  meter  was  not  interfered 
with  in  any  way  by  the  plaintiff  or  any  of  his  employees,  or  by  any 
one  except  the  inspectors  of  the  department.  In  January,  1902, 
two  inspectors  of  the  department  visited  this  meter  and  broke  the 
seal,  which,  while  somewhat  worn,  was  still  intact,  and  examined 
the  mechanism,  when  it  was  found  that  eight  of  the  ten  teeth  that 
worked  the  dial  that  registered  each  1,000  cubic  feet  of  water 
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used  had  been  filed  off  bo  that  the  meter  could  possibly  register  but 
one-fifth  of  the  amount  of  water  used  when  the  amount  was  over 
1,000  feet.  One  of  the  remaining  teeth  was  partly  filed,  and 
one  tooth  of  the  wheel  was  intact.  When  this  condition  was  dis- 
covered the  water  department  gave  notice  to  the  plaintiff  by  pre- 
senting to  him  a  bill  charging  him  with  five  times  the  amount  of 
water  registered  upon  this  meter,  crediting  him  with  the  payments 
already  made,  and  demanding  payment  of  the  balance,  with  a  threat 
that  unless  it  was  paid  the  water  would  be  turned  off.  The  plaintiff 
refused  to  pay  this  amount,  and  the  department  commenced  to 
make  the  necessary  excavation  to  shot  off  the  water,  whereupon  the 
plaintiff  commenced  this  action  and  obtained  a  temporary  injunc- 
tion, which  was  made  permanent  upon  the  trial.  The  plaintiff  tes- 
tified that  he  had  never  in  any  way  interfered  with  this  meter ;  that 
he  took  possession  of  the  premises  about  the  first  of  October,  some 
time  after-  the  meter  was  installed,  and  his  employees  in  charge  of 
his  establishment  testified  that  the  water  meter  had  never  been  tam- 
pered with  while  the  plaintiff  was  in  possession  of  the  premises. 
After  a  new  meter  was  installed  and  the  amount  of  water  used  upon 
the  premises  ascertained,  a  new  demand  was  made  by  the  city  for 
water  furnished,  based  upon  the  amount  of  water  indicated  by  the 
new  meter  as  having  been  used  by  the  plaintiff  after  the  defective 
meter  had  been  removed,  and  this  charge,  which  was  largely  in 
excess  of  the  first  bill  rendered,  the  plaintiff  also  refused  to  pay. 

The  defendants  upon  this  appeal  do  not  claim  that  it  was  error  to 
dismiss  the  counterclaim,  and  that  will  not  be  considered,  the  only 
question  being  whether  or  not  the  plaintiff  was  entitled  to  the 
affirmative  relief  enjoining  the  defendants  from  cutting  off  the 
water  supply  to  the  premises.  That  this  meter  was  defective,  and 
that  such  defect  had  been  caused  by  filing  the  teeth  of  the  wheel 
which  regulated  the  dial  showing  the  water  furnished  above  1,000 
cubic  feet  is  not  disputed,  nor  did  the  plaintiff  dispute  the  evidence 
of  the  defendants  which  tended  to  show  that  this  meter  could  regis- 
ter but  one-fifth  of  the  amount  of  water  supplied ;  that  is,  that  the 
indicator  on  the  meter  dial  showing  the  amount  of  water  supplied 
above  1,000  feet  would  make  a  complete  revolution  when  5,000 
cubic  feet  of  water  were  used,  instead  of  when  1,000  feet  were  used, 
as  would  have  been  the  case  if  the  meter  had  been,  in  proper  order. 
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This  meter  having  been  placed  in  the  plaintiffs  premises,  and  being 
under  his  exclusive  control  from  the  time  he  took  possession  until  it 
was  examined  and  found  defective,  the  necessary  presumption  is 
that  it  was  either  defective  at  the  time  it  was  furnished  or  had  been 
tampered  with  in  some  way  by  those  to  whom  it  had  been  delivered. 
The  evidence  offered  by  the  plaintiff  tended  to  show  that  after  he 
had  taken  [possession  of  the  premises  and  commenced  to  use  the 
water  the  meter  had  not  been  interfered  with  in  any  way,  and  it 
would  consequently  appear  that  in  some  way  this  meter  was  defec- 
tive at  the  time  that  it  was  installed. 

By  section  473  of  the  charter  (Laws  of  1901,  chap.  466)  it  is  pro- 
vided that  "  The  board  of  aldermen  shall  hereafter  have  all  power, 
on  recommendation  of  the  commissioner  of  water  supply,  gas  and 
electricity,  to  fix  and  to  establish  a  uniform  scale  of  rents  and  charges 
for  supplying  water  by  The  City  of  New  York,  *  *  *  but  no 
charge  whatever  shall  be  made  against  any  building  in  which  a 
water  meter  may  have  been  or  shall  be  placed,  as  provided  in  this 
act.  In  all  such  cases  the  charge  for  water  shall  be  determined 
only  by  the  quantity  of  water  actually  used,  as  shown  by  said 
meters."  Section  475  of  the  charter  provides  that  "  The  commis- 
sioner of  water  supplyis  authorized,  in  his  discretion,  to  cause  water- 
meters,  the  pattern  and  price  of  which  shall  be  approved  by  the 
board  of  aldermen,  to  be  placed  in  all  stores,  workshops,  hotels, 
manufactories,  office  buildings,  public  edifices,  at  wharves,  ferry- 
houses,  stables,  and  in  all  places  in  which  water  is  furnished  for 
business  consumption,  *  *  *  so  that  all  water  so  furnished 
therein  or  thereat  may  be  measured  and  known  by  the  said  depart- 
ment, and  for  the  purpose  of  ascertaining  the  ratable  portion  which 
consumers  of  water  should  pay  for  the  water  therein  or  thereat 
received  and  used.  Thereafter,  as  shall  be  determined  by  the  com- 
mi&i'oiler  of  water  supply,  the  said  department  shall  make  out  all 
bills  and  charges  for  water  furnished  by  them  to  each  and  every 
consumer  as  aforesaid,  to  whose  consumption  a  meter  as  aforesaid 
is  affixed  in  ratable  proportion  to  the  water  consumed,  as  ascertained 
by  the  meter  on  his  or  her  premises  or  places  occupied  or  used  as 
aforesaid." 

These  provisions  of  the  statute  would  seem  to  indicate  an  inten- 
tion to  regulate  the  charge  for  water  furnished  by  the  city  of  New 
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York  to  buildings  in  which  a  water  meter  had  been  installed  by  the 
amount  of  water  supplied  to  the  building  as  indicated  by  the  meter ; 
and  thus,  if  a  meter  so  installed  should  show  that  an  amount  of 
water  had  been  used,  it  would  not  be  competent  for  the  occupant 
of  the  building  to  dispute  payment  of  that  amount  upon  the  ground 
that  for  any  reason  the  amount  indicated  upon  the  meter  was  not 
correct,  and  that  the  city  was  also  bound  in  making  its  charge  for 
water  used  by  the  amount  of  water  indicated  upon  the  meter. 
Thus,  section  475  of  the  charter  provides  that  "  thereafter  *  *  * 
the  said  department  shall  make  out  all  bills  and  charges  for  water 
furnished  by  them  to  each  and  every  consumer  as  aforesaid,  to 
whose  consumption  a  meter  as  aforesaid  is  affixed  in  ratable  propor- 
tion to  the  water  consumed,  as  ascertained  by  the  meter  on  his  or 
her  premises  or  places  occupied  or  used  as  aforesaid."  There  is  here 
an  attempt  to  charge  for  water  used  upon  the  premises,  which  is 
not  "  as  ascertained  by  the  meter  "  on  the  premises  or  places  occupied 
or  used  by  plaintiff. 

We  are  referred  to  no  case  in  which  these  particular  provisions 
of  the  charter  have  been  construed.  In  Krumenaker  v.  Dougherty 
(74  App.  Div.  452)  we  held  that  a  person  who  had  defrauded  the 
city  of  its  revenue  by  diverting  the  water  used  by  him  so  that  it 
would  not  pass  through  the  meter  and  thus  be  registered,  could  not 
maintain  an  action  to  restrain  the  city  from  cutting  off  his  water 
supply  without  paying  an  amount  fixed  as  the  amount  of  water  that 
he  had  used  which  had  not  passed  through  the  meter.  In  such  case 
it  is  the  fraud  practiced  by  the  person  using  the  water  which  justifies 
the  city  in  cutting  off  his  further  supply,  and  the  court  could  not 
interfere  in  behalf  of  one  guilty  of  such  a  fraud,  but  in  this  case 
there  is  no  evidence  that  the  plaintiff  was  guilty  of  fraud.  The 
meter  was  upon  his  premises  before  he  occupied  them.  He  accepted 
the  situation  that 'he- found  there  when  he  took  possession  of  the 
premises,  paid  the  charges  made  by  the  city  for  water  that  he  used 
upon  the  premises,  and  there  is  no  evidence  to  show  that  after  he 
took  possession  of  the  premises  this  meter  was  in  any  way  interfered 
with,  or  that  any  fraud  was  committed  by  the  plaintiff  or  by  the 
owner  of  the  building.  Under  these  circumstances  it  would  appear 
that  by  the  provisions  of  the  charter  the  city  could  make  no  charge 
for  water  except  such   as  was  indicated  by  the  meter,  and  the 


Digitized  by  VjOOQIC 


176  KRAMER  v.  KRAMER. 

FiK8T  Department,  January,  1904.  [Vol.  90. 

charges  as  indicated  by  the  meter  having  been  paid,  the  city  was  not 
entitled  to  deprive  this  plaintiff  of  a  supply  of  water  until  he  paid 
an  additional  sum  for  water  which  had  been  used  upon  the  premises, 
but  had  not  registered  upon  the  meter. 

For  this  reason  I  think  the  judgment  appealed  from  was  right  and 
that  it  should  be  affirmed,  with  costs. 

Patterson  and  Laughlin,  JJ.,  concurred ;  Van  Brunt,  P.  J., 
and  Hatch,  J.,  dissented  upon  the  ground  that  the  meter  shows 
that  plaintiff  used  five  times  the  amount  of  water  that  he  paid  for. 

Judgment  affirmed,  with  costs. 


Gertrude  S.  Kramer,  Appellant,  v.  Edwin  G.  Kramer, 
Respondent. 

Oral  contract  to  marry  is  valid — an  oral  contract  in  consideration  thereof  ii  not  — 
specific  performance — marriage  a  good  consideration — when  property  given 
by  a  husband  to  his  wtfe  will  be  considered  to  be  in  consideration  of  marriage 
and  not  of  a  promise  to  marry  —  consideration  which  will  sustain  a  promissory 
note  of  a  third  person  given  by  a  husband  to  his  wife  —  recital  therein  for  "value 
received"  —  credibility  of  the  testimony  of  an  interested  witness — Statute  of 
Frauds  not  applicable  to  an  executed  contract  —  it  must  be  pleaded. 

An  oral  promise  to  many  is  binding,  while  an  oral  contract  in  consideration  of 
marriage  is  void  under  the  Statute  of  Frauds. 

Specific  performance  of  a  promise  to  many  will  not  he  decreed,  while  specific 
performance  of  a  valid  contract  in  consideration  of  marriage  will. 

Marriage  is  among  the  highest  considerations  known  to  the  law,  and  the  courts 
favor  the  enforcement  of  contracts  based  on  that  consideration. 

Where  a  husband,  after  the  mutual  promises  to  many  have  been  given,  but 
before  the  marriage,  orally  agrees  to  give  his  wife  certain  property,  the  con- 
sideration for  such  oral  agreement  is  the  marriage  and  not  the  promise  to 
marry;  and  where,  subsequent  to  the  marriage,  the  husband,  in  performance 
of  the  promise  and  with  relation  to  its  consummation  by  marriage,  gives  to  his 
wife  a  promissory  note  executed  by  his  brother  and  made  payable  to  the  wife's 
order,  which  note  the  husband's  brother  had  delivered  to  the  husband  to  enable 
him  to  perform  such  oral  agreement,  the  wife  may  compel  the  husband's 
brother  to  pay  the  note,  even  though  no  consideration  for  the  note  passed 
from  the  husband  to  his  brother. 

The  oral  agreement  having  been  executed,  the  Statute  of  Frauds  does  not  apply 
thereto;  in  any  event,  it  is  not  available  to  the  husband's  brother  in  an  action 
to  enforce  payment  of  the  note  unless  it  is  pleaded  in  the  answer. 
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A  recital  in  the  note,  which  ran  directly  to  the  wife,  that  it  was  given  for  "  value 
received,"  imports  a  consideration  moving  from  the  wife  to  the  husband's 
brother. 

The  credibility  of  the  testimony  given  by  the  husband's  brother  on  the  trial  of 
the  action  to  enforce  the  note  is  for  the  jury  to  determine,  and  they  may  accept 
a  portion  of  his  testimony  and  reject  other  portions  thereof. 

Appeal  by  the  plaintiff,  Gertrude  S.  Kramer,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  15th  day  of 
May,  1903,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
18th  day  of  May,  1903,  denying  the  plaintiff's  motion  for  a  new 
trial  made  upon  the  minutes. 

William  W.  MacFarland,  for  the  appellant. 

Daniel  P.  Hays,  for  the  respondent. 

Hatch,  J. : 

This  action  is  brought  to  recover  the  amount  secured  to  be  paid 
by  a  promissory  note.    The  note  reads : 

"  $12,000.  "  Boston,  Mass.,  April  1st,  1901. 

" after  date  I  or  my  estate  promise  to  pay  to  the  order  of 

Gertrude  Short  Kramer  Twelve  thousand  Dollars  at  6%  interest  from 

date,  at  474  Commonwealth  Ave.,  Boston,  Mass.     Value  received 

$12,000 

« No.  1    Due EDWIN  G.  KRAMER." 

The  defenses  interposed  by  answer  were  that  there  was  no  con- 
sideration for  the  note  and  that  the  same  had  not  been  delivered  to 
the  plaintiff,  or,  if  delivered,  that  such  delivery  was  in  fraud  of  the 
rights  of  the  defendant  and  in  violation  of  the  express  condition 
and  promise  upon  which  the  said  note  was  delivered,  and  that, 
therefore,  the  plaintiff  was  not  a  bona  fide  holder  of  the  same  and 
was  possessed  of  no  legal  right  to  enforce  payment  thereof.  Upon 
the  trial  the  plaintiff  introduced  the  note  in  evidence  and  rested. 
Thereupon  the  defendant  read  in  evidence  the  deposition  of  the 
plaintiff,  taken  pursuant  to  an  order  of  the  Appellate  Division  (70 
App.  Drv.— Vol.  XC.        12 
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App.  Div.  615).  It  was  disclosed  by  this  examination  that  the  note 
in  question  was  delivered  by  Alfred  E.  Kramer  to  the  plaintiff  on 
the  6th  day  of  May,  1901,  in  a  sealed  envelope,  upon  the  outside  of 
which  was  written :  "  This  is  the  personal  property  of  Gertrude 
Short  Kramer  to  be  delivered  to  her  or  to  myself  only  in  case  of 
necessity.  A.  E.  Kramer."  The  envelope  was  sealed  with  a  white 
seal  and  the  letters  "  A.  E.  K."  placed  thereon.  These  letters  and 
indorsements  were  both  in  the  handwriting  of  Alfred  E.  Kramer. 
When  he  delivered  the  envelope  and  note  to  the  plaintiff  he  directed 
her  to  give  it  to  her  aunt  to  put  in  a  safe  deposit  box.  The  plaintiff 
did  as  she  was  directed  to  do  and  did  not  see  the  envelope  until 
August,  1901,  when  she  procured  the  same  from  the  safe  deposit 
vault,  made  claim  against  the  defendant  for  the  amount  to  be  paid 
thereby,  and  he  refusing  to  pay,  she  brought  this  action.  It  was 
admitted  by  the  plaintiff  that  no  consideration  passed  from  her  to 
her  husband  at  the  time  of  the  delivery  of  the  note  to  her,  and 
that  no  consideration  passed  from  her  to  the  defendant  at  any  time 
which  was  represented  by  the  note  in  question.  The  defendant 
also  introduced  his  deposition,  taken  before  a  commissioner,  wherein 
he  testified  that  he  never  received  any  consideration  for  the  note 
from  his  brother  Alfred  E.  Kramer ;  that  he  was  not  indebted  to 
him  in  any  amount,  and  that  he  signed  and  delivered  the  note  to 
his  brother  some  time  after  his  marriage  upon  the  representation  that 
he  was  in  domestic  trouble  by  reason  of  complaints  and  fault-find- 
ings by  his  family ;  that  he  was  without  means  or  property,  and  had 
been  subjected  to  such  complaints  for  nearly  a  year ;  that  he  desired 
the  note  in  order  to  exhibit  it  to  the  plaintiff  for  the  purpose  of 
showing  that  he  was  possessed  of  property,  and  that  upon  such 
representations  and  with  the  understanding  that  the  note  was  not 
to  be  delivered  or  pass  from  the  possession  of  Alfred  E.  Kramer, 
but  only  to  be  exhibited,  the  defendant  delivered  it  to  him.  After 
this  testimony  had  been  given  the  plaintiff  was  called  as  a  witness 
in  rebuttal  and  testified  that  she  became  engaged  to  be  married  to 
Alfred  E.  Kramer  in  May,  1898,  and  that  the  engagement  was  con- 
sumated  by  marriage  November  ninth  of  the  same  year ;  that  between 
the  date  of  the  engagement  and  the  marriage  she  had  a  great  many 
conversations  with  Alfred  E.  Kramer  about  giving  her  some  property 
prior  to  the  marriage ;  that  the  matter  was  talked  over  in  the  presence 
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of  the  mother  and  annt  of  the  plaintiff.  As  a  result  of  these  con- 
versations, Kramer  agreed  to  give  to  the  plaintiff  $10,000,  which 
was  to  be  increased  from  time  to  time  as  he  was  thereafter  able. 
No  payment  was  made  before  marriage.  After  the  marriage  there 
were  several  conversations  respecting  the  subject,  as  a  result  of 
which  the  note  in  question  was  delivered  and  no  further  demand 
therefor  was  made  by  the  plaintiff  upon  her  husband  for  the  fulfill- 
ment of  the  ante-nuptial  agreement.  Upon  the  former  trial  of  this 
case,  and  in  all  substantial  respects  upon  the  same  testimony,  the  trial 
court  directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of 
the  note,  with  interest.  Upon  appeal  to  this  court  the  judgment 
entered  thereon  was  reversed  and  a  new  trial  granted  for  errors 
committed  in  the  reception  of  evidence.  {Kramer  v.  Kramer,  80 
App.  Div.  20.)  Upon  the  present  trial  at  the  close  of  the  case  the 
learned  trial  judge  directed  a  verdict  in  favor  of  the  defendant. 
This  ruling  proceeded  upon  the  ground  that  there  was  no  considera- 
tion for  the  note  as  between  the  plaintiff  and  the  defendent,  or 
between  the  defendant  and  Alfred  E.  Kramer,  and  that  there  was 
no  consideration  for  the  note  moving  from  the  plaintiff  to  her  hus- 
band. The  latter  holding  seems  to  be  based  upon  the  ground  that 
at  the  time  when  the  agreement  was  made  to  give  the  plaintiff 
$10,000,  and  such  additional  sum  as  he  was  able,  it  was  in  consid- 
eration of  the  promise  to  marry,  and  that  such  promise  had  already 
been  given,  and  there  was  then  a  subsisting  engagement  by  mutual 
promise  that  as  there  was  no  consideration  for  it,  and  such  promise 
being  thereafter  fulfilled  by  marriage,  without  further  contract  or 
condition,  there  was  no  consideration  for  anything.  The  court' 
seems  to  have  recognized  that  a  contract  for  the  payment  of  a  sum 
of  money  or  settlement  upon  the  wife  in  consideration  of  marriage 
might  be  a  binding  contract,  but  that  this  was  not  such  a  contract, 
and  as  there  was  no  agreement  in  writing  to  pay  the  money  in  con- 
sideration of  marriage,  it  was  void  by  the  Statute  of  Frauds.  We 
are,  therefore,  to  see  if  this  ruling  can  be  sustained.  There  is  an 
essential  difference  between  a  promise  to  marry  and  a  contract 
made  in  consideration  of  marriage.  A  promise  to  marry  is  binding, 
although  verbal.  A  contract  in  consideration  of  marriage  is  void, 
unless  in  writing,  under  the  3d  subdivision  of  the  Statute  of  Frauds 
(Laws  of  1897,  chap.  417,  §  21,  subd.  3).    Specific  performance 
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may  not  be  had  of  the  promise  to  marry,  and  parties  for  a  breach 
of  such  contract  are  relegated  to  an  action  for  damages  as  the 
exclusive  remedy.  Valid  contracts  in  consideration  of  marriage 
may  be  specifically  enforced.  (Schouler  Dom.  Rel.  [5th  ed.] 
§  172  et  seq.)  Marriage  is  among  the  highest  considerations  known 
to  the  law  and  is  sufficient  in  support  of  a  voluntary  settlement 
based  upon  it.  (Sterry  v.  Arden,  1  Johns.  Ch.  260 ;  Henry  v. 
Henry,  27  Ohio  St.  121.)  In  Ay  erst  v.  Jenkins  (L.  R.  16  Eq.  Gas. 
275  [1873])  a  settlement  in  consideration  of  marriage  was  upheld  as 
against  the  personal  representatives  of  the  settlor,  although  the  mar- 
riage under  the  laws  of  England  was  invalid.  The  law  has  always 
jealously  guarded  the  rights  secured  to  the  wife  by  ante-nuptial 
agreements  in  consideration  of  marriage  and  has  safeguarded  the 
interests  of  the  wife  whenever  it  was  possible  in  application  of  legal 
rules.  It  was  said  of  such  an  agreement  by  Chancellor  Kent  : 
"  They  usually  proceed  from  the  prudence  and  foresight  of  friends, 
or  the  warm  and  anxious  affection  of  parents ;  and,  if  fairly  made, 
they  ought  to  be  supported  according  to  the  true  intent  and  meaning 
of  the  instrument  by  which  they  are  created.  A  court  of  equity 
will  carry  the  intention  of  these  settlements  into  effect,  and  not  per- 
mit the  intention  to  be  defeated.  These  general  principles  pervade 
the  numerous  and  complicated  cases  on  the  subject."  (2  Kent  Com. 
[14th  ed.]  *165.)  Such  contracts  have  been  supported,  based  upon 
very  informal  instruments,  the  court  disregarding  so  far  as  possible 
external  defects,  if  only  the  intention  may  be  arrived  at,  and  such 
intention  and  agreement  has  been  gathered  from  letters  and  informal 
writings  upon  the  subject,  the  contract  drawn  therefrom  and  specific 
performance  of  the  same  awarded.  (Schouler  Dom.  Rel.  [5th  ed.] 
§  176  et  seq.  and  cases  cited.)  If  the  evidence  justifies  a  finding  of 
the  existence  of  an  agreement  in  consideration  of  marriage  courts  wil) 
support  it.  In  the  present  case  the  evidence  upon  the  part  of  the 
plaintiff  is  sufficient  to  justify  the  finding  of  an  agreement  made  in 
consideration  of  marriage.  The  conversation  relating  thereto  was 
after  the  engagement  of  the  parties  to  marry.  It  related  to  a  con- 
summation by  marriage  and  was,  therefore,  quite  distinct  and  inde- 
pendent of  the  promise  to  marry.  It  was  before  the  marriage  that 
the  agreement  was  made  to  pay  the  money  and  such  payment  was 
based  upon  the  proposed  consummation  of  the  parties'  engagement 
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to  marry.  The  engagement  itself  was  not  mentioned  as  forming  any 
part  of  the  consideration,  but  the  evidence  was  that  upon  marriage 
the  plaintiff  wonld  give  the  specified  sum.  To  hold  that  under  such 
circumstances  the  consideration  for  the  agreement  to  pay  was  the 
promise  to  marry  would  work  a  destruction  of  every  ante-nuptial 
contract.  In  all  of  them  the  engagement  to  marry  existed  and  the 
language  of  the  settlements  on  marriage  recited  in  usual  form 
"  Whereas  a  marriage  is  intended  to  be  solemnised  between,"  etc., 
"  Witnesseth  that  in  further  performance  of  the  said  agreement  and  in 
consideration  of  the  said  intended  marriage  it  is  hereby  agreed  and 
declared,"  etc.  (Vaiz.  Sett.  108.)  *  In  the  present  case  the  evidence 
shows  a  promise  to  marry  and  then  follows  the  agreement  to  pay 
followed  by  the  marriage,  and  if  the  jury  found  that  this  evidence 
was  true  they  could  not  only  find,  but  the  irresistible  conclusion 
would  be  that  the  agreement  to  pay  was  based  upon  the  consider- 
ation of  marriage,  and  consequently  if  it  was  properly  evidenced  all 
the  elements  of  a  good  promise  in  consideration  of  marriage  would 
exist.  It  would  scarcely  be  claimed  that  if  the  husband  had  exe- 
cuted and  delivered  to  the  wife  his  promissory  note  for  the  amount; 
which  he  had  agreed  to  give  her  as  her  property  prior  to  the* 
marriage  after  the  conditions  had  been  discussed,  and  then  mar- 
riage took  place,  that  the  promissory  note  could  not  be  enforced  in 
the  hands  of  the  wife.  Every  element  of  a  good  contract  in  con- 
sideration of  marriage  would  be  present  in  such  a  case.  So  here 
every  element  of  a  good  agreement  was  present  if  the  evidence  had 
been  embodied  in  a  writing  and  signed  by  the  husband  before 
marriage.  The  cases  are  abundant  in  support  of  such  conclusion 
{Bcmfidd  v.  JZumsey,  4  T.  &  C.  322 ;  Wright  v.  Wright,  54  N.  Y. 
437  ,•  Johnston  v.  Spicer,  107  id.  185.)  Nothing  contained  in 
Blanshan  v.  Russell  (32  App.  Div.  103 ;  affd.,  161  N.  Y.  629), 
or  in  Cloyes  v.  Cloyes  (36  Hun,  145),  i9  in  conflict  with  this  view* 
In  the  first  of  these  cases  it  appeared  that  the  engagement  of 
marriage  was  existing  at  the  time  the  promise  was  made  to  give  the 
note.  A  marriage  was  never  consummated  between  the  parties, 
nor  was  there  evidence  from  which  it  could  be  inferred  that  the 
note  was  to  be  given  in  consideration  of  marriage.     Under  these 

•  See  Vaiz.  Preced.  &  Forms,  108.—  [Rep. 
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circumstances  the  court  properly  held  that  there  was  no  considera- 
tion for  the  note  and  that  the  mere  existence  of  the  engagement 
would  not  support  an  executory  contract  to  pay  money. 

In  the  second  case  there  was  an  attempt  to  enforce  payment  of  a 
check,  which  had  been  given  to  the  wife  on  the  night  of  the 
marriage.  There  was  no  prior  agreement  to  give  it,  the  wife  knew 
nothing  about  it  and  did  not  see  it  until  after  the  ceremony  of 
marriage  had  been  performed  and  she  testified  that  it  was  a 
surprise  to  her.  The  wife  delivered  the  check  to  the  defendant 
for  safekeeping.  Differences  having  subsequently  arisen  between 
the  parties,  she  brought  action  to  recover  the  amount  of  the 
check.  The  court  held  that  a  subsisting  contract  to  marry  was  not 
a  good  consideration  for  the  check,  and  that  such  agreement  could 
not  be  enforced,  unless  a  contract  was  made,  having  for  its  basis  the 
consideration  of  marriage,  and  this  was  not  shown  to  exist ;  that 
the  check  could  not  be  enforced  as  a  gift,  as  it  transferred  nothing. 
We  recognize  the  rule  of  these  cases.  The  distinction,  however,  is 
plain,  for  here  the  evidence  is  sufficient  to  warrant  the  jury  in  find- 
ing that  the  note  was  given  in  consideration  of  marriage,  based 
upon  an  agreement  entered  into  after  the  engagement.  We  con- 
clude, therefore,  that  the  oral  agreement,  if  established,  followed  by 
marriage  was  sufficient,  upon  which  to  found  a  promise  to  pay 
money  by  the  husband  to  the  wife ;  that  it  was  made  in  consideration 
of  marriage  and  not  of  the  promise  to  marry,  and  that  the  jury 
would  be  authorized  so  to  find. 

It  is  evident,  however,  that  such  contract  was  void  by  the  Statute 
of  Frauds,  as  it  was  not  in  writing.  It  was  not  illegal  or  immoral ; 
on  the  contrary,  it  was  a  contract  of  the  highest  character,  the 
enforcement  of  which  is  favored  by  the  courts.  There  was,  there- 
fore, nothing  which  prevented  the  husband  from  subsequently 
recognizing  the  contract  and  performing  it  either  in  accordance  with 
its  terms,  or  in  such  form  and  manner  as  the  parties  might  agree. 
The  testimony  tends  to  show  that  after  the  marriage  and  in  fulfill- 
ment of  the  contract,  the  husband  gave  to  the  wife  the  promissory 
note  in  question.  When  this  was  done,  it  became  an  executed 
contract  and  the  Statute  of  Frauds  has  not  the  slightest  appli- 
cation to  such  a  case  {Remington  v.  Palmer,  62  N.  Y.  31 ; 
Murdoch   v.    Gilchrist,    52    id.    242),    and    having    been    per- 
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formed,  it  was  beyond  the  power  of  the  husband  to  recall  his 
act.  In  Newman  v.  NeUU  (97  N.  T.  285)  the  court  in  speaking 
upon  this  subject  said :  "  But  we  know  of  no  rule  of  law  which 
prevents  a  party  from  performing  a  promise  which  could  not  be 
legally  enforced,  or  which  will  permit  a  party,  morally  but  not 
legally  bound  to  do  a  certain  act  or  thing,  upon  the  act  or  thing 
being  done,  to  recall  it  to  the  prejudice  of  the  promisee  on  the  plea 
that  the  promise,  while  still  executory,  could  not  by  reason  of  some 
technical  rule  of  law  have  been  enforced  by  action."  The  cases 
deciding  this  principle  are  numerous.  (  Van  Valkenburg  v.  Crqfut, 
15  Hun,  147  ;  Browne  Stat.  Frauds,  §  116  et  seq.  and  cases  cited ; 
Wood  Stat.  Frauds,  §  235  and  cases  cited  ;  Pool  v.  Horner,  20  Atl. 
Rep.  1036.)  In  Lloyd  v.  Fulton  (91  U.  S.  479)  it  was  held  that  a 
verbal  promise  by  the  husband  in  consideration  of  marriage  to 
make  a  settlement  upon  the  wife  was  void  under  the  Statute  of 
Frauds  and  that  a  verbal  promise  made  thereafter  was  also  void,  yet 
as  the  settlement  was  voluntarily  made  after  marriage,  it  was  good 
as  against  the  husband  and  also  good  as  against  creditors  in  the 
absence  of  fraud.  In  Hammersley  v.  Baron  de  Bid  (12  CI.  &  Fin. 
45  [1845]}  it  was  held  by  the  chancellor  that  although  a  parol  agree- 
ment or  settlement  in  consideration  of  marriage  was  void  under  the 
Statute  of  Frauds,  yet  that  a  subsequent  written  acknowledgment 
of  the  promise  was  sufficient  to  take  it  out  of  the  statute.  It  is 
evident,  therefore,  that  the  delivery  of  the  promissory  note  consti- 
tuted a  valid,  executed  agreement,  based  upon  the  consideration  of 
marriage,  and  the  note  became  as  absolutely  the  property  of  ihe 
wife,  as  between  herself  and  her  husband,  as  though  he  had  delivered 
to  her  the  equivalent  in  money  in  fulfillment  of  the  engagement  he 
was  under.  It  is  evident,  however,  that  the  question  of  the  Statute 
of  Frauds  is  not  involved  in  any  view  of  the  case.  In  order  to  be 
available  it  would  be  necessary  for  the  defendant  to  plead  it  (Mat- 
thews v.  Matthews,  154  N.  Y.  288),  and  this  he  has  not  done. 

This  brings  us  to  a  consideration  as  to  whether  the  execution  and 
delivery  of  a  promissory  note  by  a  third  person  in  discharge  of  the 
obligation  of  the  husband  furnished  a  good  consideration  therefor,  so 
as  to  make  the  promisor  therein  liable  for  the  amount  agreed  to  be 
paid.  It  has  been  held  many  times  that  a  promise  to  pay  by  a  third 
person  a  given  sum  to  a  creditor,  in  consideration  of  the  discharge  of 

Digitized  by  VjOOQIC 


184  KRAMER  v.  KRAMER. 

First  Department,  January,  1904.  [Vol.  90. 

an  indebtedness  held  by  such  creditor  or  of  a  colorable  claim  asserted 
against  the  debtor,  famishes  a  good  consideration  for  the  promise  of 
the  third  person  and  it  will  be  enforced  by  action.  (Becker  v. 
Fischer,  13  App.  Div.  555 ;  Stack  v.  Weatherwax,  2i  N.  Y.  St. 
Repr.  90 ;  Traders'  National  Bcmk  v.  Parker,  130  N.  Y.  415 ; 
White  v.  Hoyt,  73  id.  505.)  If,  therefore,  it  be  conceded  that  the 
defendant  delivered  the  note  for  the  purpose  of  enabling  his  brother 
to  discharge  the  obligation  which  he  recognized  as  existing  in  favor  of 
the  wife,  and  the  note  was  delivered  pursuant  to  such  understanding, 
the  defendant  cannot  be  heard  to  say  that  there  was  no  consideration 
for  the  note.  Under  such  circumstances  the  reception  of  the  note  by 
the  plaintiff  in  discharge  of  the  obligation  enabled  her  to  enforce 
the  contract,  and  it  is  immaterial  in  support  of  such  right  whether  any 
consideration  passed  from  the  brother  to  the  defendant  for  the  note 
or  not.  The  note  itself  recited  that  it  was  given  for  value  received 
and  ran  directly  to  the  plaintiff.  This  recital,  therefore,  imported 
value  as  moving  from  the  plaintiff  to  the  defendant,  and  the  burden 
rested  upon  the  defendant  to  show  that  he  received  no  consideration 
therefor.  (Strickland  v.  Henry \  175  N.  Y.  372 ;  Rector,  etc.,  v. 
Teed,  120  id.  583.)  Assuming  that  this  presumption  was  suc- 
cessfully met  by  the  defendant  when  it  appeared  that  the  plaintiff 
in  fact  gave  no  value  therefor  to  the  defendant,  yet,  in  view  of  the 
testimony,  it  became  a  question  of  fact  as  to  whether  or  not  there 
was  not  a  good  consideration  for  the  note  which  moved  from  the 
brother  to  the  defendant.  It  certainly  is  a  departure  from  recog- 
nized business  conduct  for  one  person  to  execute  and  deliver  to 
another  his  promissory  note,  reciting  it  to  be  for  value  received, 
when  in  fact  there  exists  no  consideration  therefor,  and  it  is  not 
to  be  used  for  business  purposes.  It  is  disclosed  by  the  testimony 
that  there  had  been  business  dealings  between  the  defendant  and  his 
brother  in  previous  years,  and  that  in  the  course  of  such  dealings  he 
had  executed  and  delivered  to  him  several  notes  representing  an 
actual  indebtedness,  and  that  the  business  transactions  between  them 
covered  a  part  of  six  or  seven  years,  and  that  a  settlement  of  such 
business  dealings  did  not  take  place  until  May  1,  1900.  It,  of 
course,  goes  without  saying  that  if  there  was  a  consideration  moving 
from  the  brother  to  the  defendant,  it  is  sufficient  to  support  the 
validity  of  the  note  in  the  hands  of  the  plaintiff.    That  the  note 
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was  given  for  a  consideration  is  recited  upon  its  face ;  that  there 
had  been  notes  for  a  valuable  consideration  moving  from  the 
brother  in  the  course  of  their  business  transactions  is  conceded,  and 
the  brother  is  found  in  the  possession  of  this  note,  conceded  to  have 
been  voluntarily  delivered  by  the  defendant  to  him.  The  defend- 
ant is  the  party  in  interest  and  the  success  of  his  defense  rested 
upon  his  testimony.  There  was  conflict  between  the  testimony 
which  he  gave  and  the  recital  in  the  note.  His  evidence  was  much 
shaken.  His  interest,  therefore,  was  of  the  highest  character  and  his 
credibility  became  under  the  evidence  a  question  for  the  jury,  and 
not  one  of  law  for  the  court  to  determine.  (Strickland  v.  Henry, 
supra;  Volkmar  v.  M.  ft.  Co.,  134  N.  Y.  418;  Eastland  v. 
Clarke,  165  id.  420.) 

It  was  further  claimed  by  the  defendant  that  the  note  was 
diverted  from  the  purpose  for  which  it  was  given,  and  that  it  was 
delivered  to  his  brother  upon  the  express  understanding  that  it  was 
to  be  used  only  for  the  purpose  of  exhibition  to  the  plaintiff  and  her 
family  and  was  not  to  pass  from  the  possession  of  the  brother. 
While  he  so  testified,  he  also  testified  that  in  March,  1901,  his 
brother  wrote  him  that  he  was  coming  to  Boston  to  see  him  on  busi- 
ness ;  that  subsequently  he  came  and  stated  to  the  defendant :  "  I 
want  to  have  you  give  me  a  note  for  a  certain  amount.  *  * 
I  must  have  a  note.  1  want  to  give  a  note  to  my  family.  *  *  *  " 
He  also  testified :  "  He  said  to  me,  well,  he  didn't  know  of  anyone 
else  to  call  upon  and  called  upon  me  to  give  him  this  note  and  I  fool- 
ishly did  so.  *  *  *  I  mailed  it  to  him."  If  this  testimony  is  to  be 
believed,  it  establishes  the  fact  that  at  the  time  when  the  application  for 
the  note  was  made,  it  was  stated  that  it  was  to  be  given  to  his  family. 
It  is  quite  true  that  other  statements  were  made  by  the  defendant 
contradicting  this  and  tending  to  sustain  the  averment  of  the  answer 
that  the  note  was  diverted,  but  this,  like  the  preceding  point,  which 
we  have  considered,  became,  under  the  evidence,  a  question  of  fact 
for  the  jury  to  determine.  The  credibility  of  the  defendant's  testi- 
mony was  for  them,  and  they  were  authorized  to  accept  this  state- 
ment and  reject  the  others,  and  find  therefrom  that  defendant  knew 
the  purpose  for  which  the  note  was  to  be  given,  and  delivered  it  to 
be  used  for  such  purpose,  and  if  they  so  found,  the  right  of  the 
plaintiff  to  enforce  the  note,  based  upon  such  facts,  is  unimpeachable. 
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It  follows  from  these  views  that  the  judgment  and  order  should 
be  reversed  and  a  new  trial  granted,  costs  to  the  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Harry  L.  Williamson,  Respondent,  v.  Mortimer  H.  Wager,  as 
President  of  the  Consolidated  Stock  and  Petroleum  Exchange 
of  New  York,  Appellant. 

Pleading— general  statements  qualified  by  additional  averment* — conclusions  of 
law  distinguished  from  statements  of  fact — allegation  of  membership  in  a  volun- 
tary association  — a  pleading  demurred  to  liberally  construed  —  allegations  under 
which  proof  sufficient  to  sustain  a  cause  of  action  may  be  given  — facts  should  be 
stated  according  to  their  legal  effect,  not  evidence  —  what  complaint  to  require  a 
stock  exchange  to  admit  a  member  to  its  privileges  is  sufficient. 

Where  general  statements  in  a  pleading  are  qualified  by  additional  averments, 
they  may  be  read  with  the  qualified  phrase  for  the  purpose  of  determining,  on 
demurrer,  whether  the  statements  are  statements  of  fact  or  conclusions  of  law; 
this  is  true,  even  when  the  allegation  without  the  qualified  phrase  would 
be  a  sufficient  allegation  of  fact,  whereas,  with  the  qualification,  it  necessarily 
becomes  a  mere  conclusion  of  the  pleader. 

Pleadings  containing  conclusions  of  law  may,  nevertheless,  be  sustained,  where 
there  are  elements  of  fact  mixed  with  the  legal  inference,  from  which  the  char- 
acter of  the  contract  or  transaction  upon  which  the  action  is  based  and  the 
nature  of  the  liability  may  be  seen. 

The  mere  fact  of  membership  in  a  voluntary  association  does  not,  of  itself,  give 
that  member  rights  of  which  the  court  may  take  judicial  notice.  The  member 
has  only  such  rights  as  the  constitution  and  by-laws  of  the  association  give 
him. 

On  demurrer  the  pleading  demurred  to  should  not  be  construed  strictly  against 
the  pleader,  but  all  the  facts  stated  therein,  as  well  as  those  which,  by  reason- 
able intendment,  may  be  implied  therefrom,  must  be  assumed  to  be  true. 

If  a  plaintiff,  under  the  averments  of  his  complaint,  would  be  entitled  to  give 
the  necessary  evidence  to  sustain  his  cause  of  action,  the  complaint  is  not 
demurrable. 

Facts  may  be  stated  according  to  their  legal  effect,  and  where  the  result  to  be 
stated  is  the  result  of  other  facts,  the  result  of  the  facts,  not  those  furnishing 
evidence  thereof,  should  be  stated. 
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The  complaint  in  an  action  brought  against  the  president  of  the  Consolidated 
Stock  and  Petroleum  Exchange  of  New  York  alleged  that  the  exchange  was  a 
voluntary  association  composed  of  1,546  members,  and  that  the  object  thereof 
was  to  furnish  facilities  for  the  purchase  and  sale  of  certain  commodities  and 
securities;  that  there  existed  an  independent  corporation,  all  of  the  stock- 
holders of  which  were  members  of  the  association,  which  corporation  was 
organized  for  the  purpose  of  holding  for  the  association  the  title  to  certain 
property  in  which  the  members  of  the  association  met  and  transacted  business; 
that  said  privilege  of  transacting  business  in  such  premises  was  of  great  value 
to  the  individual  members  thereof,  and  had  a  large  established  market  value; 
that  the  association  was  the  owner  of  a  certain  interest  fund  amounting  to 
upwards  of  9400,000,  to  which  the  plaintiff  had  contributed  largely;  that 
membership  in  the  association  carried  with  it  a  valuable  reputation  and  estab- 
lished the  good  name  and  fame  of  the  member;  that  since  the  year  1892  the 
plaintiff  had  been  and  now  is  a  member  of  the  association  in  the  active  enjoy- 
ment of  all  the  rights,  privileges  and  property  incident  to  said  membership; 
that  on  October  5,  1900,  the  defendant  association  prevented  and  has  continued 
to  prevent  the  plaintiff  from  participating  in  the  rights  and  privileges  of  mem 
bership  and  has  refused  and  now  continues  to  refuse  to  allow  him  to  transact 
business  on  the  floor  of  the  exchange,  by  reason  of  which  he  has  suffered  dam- 
age in  the  sum  of  $50,000. 

The  constitution,  by  laws,  articles  of  association  or  other  agreement,  by  virtue 
of  which  the  plaintiff  acquired  his  rights  in  the  association,  were  not  set 
forth. 

He  demanded  judgment  that  he  be  declared  a  member  of  the  association  in  full 
and  good  standing  and  that  the  defendant  be  restrained  from  preventing  him 
from  transacting  business  on  the  floor  of  the  exchange  and  from  interfering 
with  the  exercise  of  his  rights  and  privileges  of  membership,  and  that  he  be 
awarded  damages. 

Held,  that  the  complaint  was  not  demurrable; 

That  the  description  of  the  purposes  and  object  of  the  association  and  the  main- 
tenance of  the  building  in  which  it  conducted  its  business,  and  the  relations  of 
the  members  of  the  association,  was  a  sufficient  averment  of  the  effect  of  the 
constitution  under  which  the  association  did  business; 

That  as  the  character  of  the  association  was  set  forth,  it  was  a  fair  and  reason- 
able intendment  to  be  drawn  from  the  complaint  that  the  plaintiff  had  the 
right  to  participate  in  the  affairs  of  the  association  and  go  upon  the  floor  of 
the  exchange,  which  were  the  rights  alleged  to  have  been  violated  by  the 
defendant. 

Appeal  by  the  defendant,  Mortimer  H.  Wager,  as  president  of 
the  Consolidated  Stock  and  Petroleum  Exchange  of  New  York, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York,  on  the  9th  day  of  June,  1903,  upon  the  decision  of  the  court, 
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rendered  after  a  trial  at  the  New  York  Special  Term,  overruling  the 
defendant's  demurrer  to  the  complaint. 

Frcmcis  D.  Pottak,  for  the  appellant. 

JEgerton  Z.  Winthrop,  Jr.,  for  the  respondent. 

Interlocutory  judgment  affirmed,  with  costs,  upon  the  opinion  in 
the  court  below,  with  leave  to  defendants  to  withdraw  demurrer  and 
to  answer  upon  payment  of  costs  in  this  court  and  in  the  court  below. 

The  following  is  the  opinion  of  Clarke,  J.,  delivered  at  Special 
Term: 

Clabke,  J. : 

This  is  a  suit  for  an  injunction  and  for  damages  brought  by  the 
plaintiff,  as  a  member,  against  the  defendant,  as  the  president  of  the 
Consolidated  Stock  and  Petroleum  Exchange  of  New  York.  The 
defendant  has  demurred  to  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  par- 
ticular defect  which  the  defendant  points  out  is  that  the  plaintiff 
fails  to  show  the  existence  of  rights  in  himself  which  he  claims  have 
been  violated  by  the  defendant,  that  the  only  allegations  of  rights 
existing  in  the  plaintiff  are  mere  conclusions  of  law.  I  am  of 
opinion  that  this  criticism,  as  to  some  of  the  allegations  of  the  com- 
plaint, is  well  founded.  The  averments  that  "  each  of  the  mem- 
bers of  said  association  is  possessed,  in  virtue  of  said  membership, 
of  the  title  in  common  in  and  to  the  said  real  and  personal  prop- 
erty, and  is  the  owner  and  holder,  also,  of  the  privilege  and  oppor- 
tunity and  business,  not  only  in  common  with  the  other  members  of 
the  said  association,  but  also  particular  and  exclusive  to  himself  and 
growing  out  of  his  membership,"  and  that  "  such  property  is  owned 
and  possessed  and  enjoyed  by  him  in  and  through  his  said  member- 
ship," are  conclusions  of  law. 

Upon  a  demurrer  to  a  complaint  which  alleged  "  that  by  reason 
of  the  aforesaid  facts,  the  plaintiff  alleges,  upon  information  and  belief, 
that  the  above-named  defendants  were,  at  the  times  hereinafter  named 
copartners,  doing  and  carrying  on  the  business  of  banking  under  the 
name  and  style  of  the  Home  Savings  Bank  as  aforesaid,"  Judge 
Martin  said  :    "  It  will  be  observed  that  it  is  not  an  allegation  that 
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the  defendants  were  copartners  *  *  *  but  an  allegation  that  by 
reason  of  the  aforesaid  facts  the  plaintiff  alleges,  etc.  Thus  we  see 
that  it  is  an  allegation  of  a  conclusion  based  upon  the  facts  already 
alleged  and  not  the  allegation  of  an  independent  fact."  (Seacard  v. 
Pendleton,  55  Hun,  579 ;  S.  C,  sub.  nom.  Merchants'  Nat  Bank  v. 
Pendleton,  9  N.  Y.  Supp.  46.)  Judge  Earl,  in  Sheridan  v.  Jack- 
son (72  N.  Y.  170,  173),  says:  "The  allegation  that  he  (the  plain- 
tiff) was  entitled  to  the  possession  of  the  land  and  to  the  rents  and 
profits  is  a  mere  allegation  of  a  conclusion  of  law.  The  facts  should 
haye  been  alleged  from  which  such  a  conclusion  of  law  could  have 
been  drawn."  So,  also,  in  other  jurisdictions,  an  allegation  that 
plaintiff  is  entitled  without  alleging  the  facts  from  which  his  title 
may  be  seen  has  been  held  to  be  a  conclusion  of  law.  (Garner  v. 
McCuUough,  48  Mo.  318;  Brown  v.  Phillips,  71  Wis.  239.) 
Where  general  statements  are  qualified  by  additional  averments 
they  must  be  read  with  the  qualifying  phrase.  This  is  true  even 
when  the  allegation  without  the  qualifying  phrase  would  be  a 
sufficient  allegation  of  fact,  whereas  with  the  qualification  it  neces- 
sarily becomes  a  mere  conclusion  of  the  pleader.  (Page  v.  Boyd, 
11  How.  Pr.  415  ;  Turner  v.  White,  73  Cal.  299.)  But  pleadings 
containing  conclusions  of  law  may  nevertheless  be  sustained  where 
there  are  elements  of  fact,  mixed  with  the  legal  inference,  from 
which  the  character  of  the  contract  or  transaction  upon  which  the 
action  is  based  and  the  nature  of  the  liability  may  be  seen.  (Bliss 
Code  PI.  §  213.)  The  question,  therefore,  presented  is  whether  the 
complaint  contains  a  statement  of  facts  which,  by  substantive  law, 
entitles  the  plaintiff  to  the  aid  of  the  court  in  his  behalf  against  the 
defendant.  (Phillips  Code  PI.  §  323  ;  Allen  v.  Patterson,  7  N.  Y. 
476 ;  Bristol  v.  B.  <&  S.  B.  B.  Co.,  9  Barb.  158.)  The  mere  fact 
of  membership  in  a  voluntary  association  does  not  of  itself  give 
that  member  rights  of  which  the  court  may  take  judicial  notice. 
That  a  person  acquires  by  his  admission  to  membership  only  such 
rights  as  the  constitution  and  by-laws  of  the  association  give  him  was 
established  by  BeUon  v.  Hatch  (109  N.  Y.  593,  597).  Under  the 
rule  that  pleadings  are  not  to  be  construed  on  demurrer  strictly  against 
the  pleader,  the  facts  stated  in  the  complaint,  as  well  as  such  as  may 
by  reasonable  and  fair  intendment  be  implied  from  the  allegations 
made,  must  be  assumed  to  be  true.    (Wenk  v.  City  of  N.  Y.,  171 
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N.  Y.  607;  Coatsworth  v.  Lehigh  Valley  R.  R.  Co.,  156  id.  451; 
Scmder8  v.  Soutter,  126  id.  193 ;  MiUiken  v.  Western  Union  Tel.  Co., 
110  id.  403.)  The  averments  would  be  sufficient  if,  under  them, 
the  plaintiff  would  be  entitled  to  give  the  necessary  evidence  to 
establish  his  cause  of  action.  {Rochester  Ry.  Co.  v.  Robinson,  133 
N.  Y.  242,  246 ;  Berney  v.  Drexel,  33  Hun,  34,  37.)  The  state- 
ment of  the  averments  may  be  argumentative  and  the  plead- 
ing deficient  in  technical  language.  {Sanders  v.  Soutter,  126 
N.  Y.  195 ;  MiUiken  v.  Western  Union  Tel.  Co.,  110  id.  403.) 
Looking  at  the  complaint,  with  these  rules  in  mind,  it  will  be 
seen  that  the  defendant  admits  that  the  Consolidated  Stock  and 
Petroleum  Exchange  of  New  York  is  a  voluntary  association  of 
1,546  members,  of  which  the  defendant  Wager  is  the  president ; 
that  the  purpose  and  object  of  the  association  is  to  furnish  facil- 
ities for  the  purchase  and  sale  of  petroleum,  stocks,  bonds  and 
other  securities,  agricultural  and  commercial  products,  ore,  metals 
and  other  minerals ;  that  the  exchange  performs  the  public  func- 
tion of  establishing  and  announcing  to  the  world  constantly  the 
values  of  various  securities  and  properties ;  that  there  exists  a  New 
York  corporation  known  as  the  Consolidated  Stock  and  Petroleum 
Exchange  Building  Company,  all  the  stockholders  of  which  are 
members  of  the  exchange,  and  only  such  members  are  interested  in 
the  building  company ;  that  the  building  company  is  a  part  of  the 
defendant  association,  composed  within  the  association,  for  the  pur- 
pose of  holding  for  the  association  the  title  of  various  real  and  per- 
sonal property,  situate  within  the  county  of  New  York,  of  the  value 
of  $500,000  and  upwards,  and  in  the  building  of  the  said  company 
the  members  of  the  association  have  for  many  years  met  and  con- 
gregated and  do  now  meet  and  congregate  for  the  transaction  of 
business ;  that  said  privilege  is  of  great  value  to  the  individual  mem- 
bers of  the  said  association  and  has  a  large  established  market  value ; 
that  the  association  is  possessed  of  and  is  the  owner  of  a  certain  gra- 
tuity or  interest  fund  of  upwards  of  $400,000,  to  which  plaintiff  has 
largely  contributed ;  that  membership  in  the  association  carries  with 
it,  throughout  the  world,  a  valuable  reputation  and  establishes  the 
good  name  and  fame  of  the  member ;  that  plaintiff  has  been  since  the 
year  1892  and  now  is  a  member  of  the  exchange  in  the  active  enjoy- 
ment of  all  the  rights  and  privileges  and  property  incident  to  such 
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membership,  which  constitutes  plaintiff's  business ;  that  on  or  about 
the  5th  day  of  October,  1900,  the  defendant  association,  its  officers, 
members,  servants  and  agents  prevented  and  now  prevent  this  plain- 
tiff in  participating  in  the  rights  and  privileges  of  membership  in  the 
association,  and  have  refused  and  continue  to  refuse  to  allow  him  to 
go  upon  the  floor  of  the  exchange  or  to  transact  any  business  as  a 
member,  by  reason  of  which  he  has  suffered  damage  in  the  sum  of 
$50,000.  Wherefore,  the  plaintiff  prays  for  judgment  that  he  was 
and  now  is  a  member  of  the  association  in  full  and  good  standing ; 
that  the  defendant  be  restrained  from  preventing  his  going  freely 
upon  the  floor  of  the  exchange  and  transacting  business  there,  and 
from  interfering  with  the  exercise  and  enjoyment  of  all  the  rights 
and  privileges  of  membership,  and  for  damages.  It  will  be  observed 
that  there  is  no  specific  mention  in  this  complaint  of  the  constitu- 
tion, by-laws  or  articles  of  association,  or  other  agreement,  by  virtue 
of  which  the  plaintiff  has  acquired  his  rights,  but  I  am  of  the 
opinion  that  the  description  of  the  purposes  and  object  of  the  asso- 
ciation and  the  maintenance  of  the  building  in  which  it  conducts  its 
business,  and  the  relations  of  the  members  of  the  association,  are  a 
sufficient  averment  of  the  effect  of  the  constitution  under  which 
the  association  does  business.  It  is  a  well-established  rule  that  facts 
may  be  stated  according  to  their  legal  effect  {Rochester  Ry.  Co.  v. 
Robinson,  133  N.  Y.  242,  246 ;  Brown  v.  Champlin,  66  id.  214 ; 
Thayer  v.  GUe,  42  Hun,  268),  and  where  the  fact  to  be  6tated  is  the 
result  of  other  facts,  the  resultant  facts,  not  those  furnishing  evidence 
thereof,  should  be  stated.  (GUitsmann  v.  Gleitsmann,  60  App. 
Div.  371 ;  Badeau  v.  Mies,  9  Abb.  N.  C.  48 ;  Prickhardt  v.  Robert- 
son, 4  Civ.  Proc.  Rep.  112.)  The  constitution  of  the  association 
or  other  agreement  may  well  be  evidence  of  the  facts  alleged.  As 
the  character  of  the  association,  in  which  the  plaintiff  for  many 
years  has  been  a  member,  is  set  forth,  it  is  a  fair  and  reasonable 
intendment  to  be  drawn  from  the  complaint  that  he  has  the  right 
to  participate  in  the  affairs  of  the  association  and  go  upon  the  floor 
of  the  exchange,  which  are  the  rights  alleged  to  have  been  vio- 
lated by  the  defendant.  Young  v.  Eames  (78  App.  Div.  229) 
was  evidently  followed  by  the  pleader  when  this  complaint  was 
framed,  although  the  sufficiency  of  such  a  complaint  was  not 
directly  tested  in  that  case.    The  form  of  complaint  is  evidently 
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chosen  for  the  same  purpose  of  intending  to  place  upon  the  defend- 
ant the  burden  of  sustaining  the  validity  of  the  action  of  the 
association  in  preventing  the  plaintiff  from  going  upon  the  floor  of 
the  exchange  and  exercising  the  rights  of  membership.  I  am 
unable  to  discover  any  reason  for  holding  that  this  may  not  be  done 
as  the  justification  for  the  action  of  the  association  may  very  properly 
be  set  up  in  the  answer  by  way  of  confession  and  avoidance.  (Ban- 
ter v.  McDonnell,  155  N.  Y.  83,  Haight,  J.,  at  p.  100.) 

Demurrer  overruled,  with  the  privilege  to  answer  within  twenty, 
days  upon  payment  of  costs. 


In  the  Matter  of  the  Application  to  Compel  Frank  E.  Randall  to 
Answer  Certain  Questions. 

William  E.  Strong  and  Others,  Appellants ;  Frank  E.  Randall 
and  The  Western  Gas  and  Fuel  Company,  Respondents 

Commission  to  take  testimony  within  the  State,  issued  by  a  court  of  another  State — 
duty  of  a  witness  to  produce  under  a  subpoena  duces  tecum,  and  to  identify,  the 
books  of  a  corporation  —  presumption  of  knowledge,  as  to  corporate  books  of 
account,  on  the  part  of  its  secretary  and  treasurer  —  entries  in  such  books,  how  far 
evidence  of  declarations  and  admissions — competency  of  questions  asked  of  such 
a  witness  —  how  far  considered  on  appeal  from  a  ruling  of  the  commissioner. 

Where  a  commission  is  issued  out  of  an  Ohio  court,  to  a  notary  public  in  the 
State  of  New  York,  to  take  the  testimony  of  the  secretary  and  treasurer  of  a 
corporation  which  is  a  party  defendant  in  an  action  brought  in  the  Ohio  court, 
and,  pursuant  to  a  subpoena  duces  tecum,  the  witness  appears  before  the  com- 
missioner, bringing  with  him  the  cash  book,  journal  and  ledger  of  the  corpora- 
tion, which  books  contain  accounts  pertinent  to  the  issues  involved  in  the 
action,  the  witness  may  be  required  to  identify  the  books  themselves  and  the 
particular  accounts  contained  therein  which  bear  upon  the  issues. 

The  witness  presumptively  possesses  knowledge  of  the  contents  of  the  books,  and 
it  is  not  essential,  to  make  the  accounts  in  question  the  subject  of  identification 
by  him,  that  it  should  appear  that  he  made  the  entries  in  the  books  or  directed 
them  to  be  made,  or  that  he  had  actual  knowledge  of  the  transactions  which 
appear  therein  or  that  the  entries  were  made  during  the  period  of  his  incum- 
bency in  the  office  of  secretary  and  treasurer. 

Accounts  and  entries  In  the  books  of  a  corporation  are  competent  as  evidence  of 
declarations  and  admissions  upon  the  part  of  the  corporation  in  a  controversy 
between  the  corporation  and  a  third  party  or  corporation,  and  may  be  proved 
as  such. 
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The  competency  of  the  questions  propounded  to  the  witness  is  to  be  determined, 
in  the  first  instance,  by  the  commissioner,  and,  upon  a  motion  to  compel  the 
witness  to  answer  questions  propounded  to  him  which  the  commissioner 
deemed  competent,  the  court  is  not  called  upon  to  pass  upon  the  competency 
of  the  evidence  or  its  admissibility  upon  the  trial  of  the  action;  it  is  sufficient 
if  it  appears  that  the  testimony  may  be  competent  and  is  not  entirely  irrelevant 
to  the  subject-matter  of  the  action. 

Appeal  by  "William  E.  Strong  and  others  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d 
day  of  October,  1903,  denying  the  appellants'  motion  to  compel 
Frank  E.  Randall  to  answer  certain  questions  propounded  to  him  as 
a  witness  before  a  commissioner. 

Frcmk  E.  BlackweU,  for  the  appellants. 

WiUard  Parker  £uilery  for  the  respondent  Eandall. 

Julius  F.  Workwm,)  for  the  respondent  The  Western  Gas  and 
Fuel  Company. 

Hatch,  J. : 

An  action  was  brought  by  minority  stockholders  of  the  Miami 
Gas  and  Fuel  Company,  a  corporation  created  under  the  laws  of  the 
State  of  Ohio  (hereafter  called  the  Miami  Company)  in  the  Court 
of  Common  Pleas  in  the  State  of  Ohio  against  the  Western  Gas 
and  Fuel  Company  and  others.  The  Miami  Company  had  executed 
and  issued  bonds  secured  by  a  mortgage  upon  its  property  in  Ohio 
for  the  sum  of  $1,000,000.  All  of  these  bonds  are  held  and  owned  by 
the  Western  Gas  and  Fuel  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Kentucky  (hereafter  called  the  Western  Com- 
pany). The  petition  in  the  action  in  Ohio  avers,  in  substance,  that 
the  defendant,  the  Western  Company,  has  from  time  to  time  taken 
moneys  of  the  Miami  Company  to  the  amount  of  $1,406,000,  for 
which  no  consideration  was  paid  or  given  to  the  Miami  Company. 
That  it  has  also  received  for  the  express  purpose  of  being  applied  to 
the  payment  of  the  mortgage  and  the  interest  thereof  further- 
moneys  of  the  Miami  Company,  amounting  to  $250,000.  These 
several  sums,  it  is  averred,  should  have  been  applied  to  the  extin- 
App.  Div.— Vol.  XC.        13 
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guishment  of  the  bonds  and  the  satisfaction  of  the  said  mortgage 
according  to  the  terms  thereof ;  that  an  action  was  brought  to  com- 
pel such  application  and  the  cancellation  of  the  mortgage,  and  also 
to  require  the  Western  Company  to  account  for  the  balance  of  the 
moneys  received.  The  defendant,  the  Central  Contract  and  Finance 
Company  (hereafter  called  the  Central  Company)  is  a  corporation 
created  under  the  laws  of  the  State  of  New  Jersey,  and  it  is  averred 
that  for  the  purpose  of  concealing  the  transactions  the  sum  of 
$1,406,000  was  first  paid  or  deposited  with  that  company  and  sub- 
sequently transferred  by  it  to  the  Western  Company.  For  the  pur- 
pose of  procuring  the  testimony  of  the  defendant  Frank  E.  Ran- 
dall, who  is  the  president  of  the  Miami  Company  and  the  Central 
Company  and  the  secretary  and  treasurer  of  the  Western  Company, 
the  plaintiffs  procured  a  commission  to  be  issued  out  of  the  Court  of 
Common  Pleas  of  Montgomery  county  in  the  State  of  Ohio,  directed 
to  William  C.  Timm,  Esq.,  a  notary  public,  to  take  the  testimony  of 
the  witness  Randall.  The  latter  appeared  before  the  commissioner 
pursuant  to  a  subpoena  duces  tecum.  This  subpoena  the  Western 
Company  made  a  motion  to  vacate,  the  court  denied  the  motion  and 
directed  the  witness  to  appear  in  pursuance  of  such  subpoena  and 
produce  the  books  called  for  therein.  No  appeal  was  taken  from 
such  order  and  the  books  were  brought  before  the  commissioner  by 
the  witness  Randall.  These  books  consist,  so  far  as  the  same  are 
involved  in  this  appeal,  of  a  single  book,  which  the  witness  called 
cash  book,  journal  and  ledger  of  the  Western  Company,  containing 
accounts  of  that  company  to  January  1, 1898  ;  also  three  books  of 
account,  to  wit,  the  cash  book,  journal  and  ledger  of  the  Western 
Company,  containing  the  accounts  of  that  company  from  January  1, 
1898,  to  date.  The  purpose  of  the  examination  is  to  show  that 
large  sums  of  money  were  received  by  the  Western  Company  from 
the  Central  Company  and  the  Miami  Company,  applicable,  as  it  is 
claimed,  to  the  satisfaction  of  the  bonds  and  mortgages  of  the  Miami 
Company.  It  is  claimed  that  the  money  of  the  Miami  Company  has 
been  paid  into  the  treasury  of  the  Western  Company  in  at  least  two 
ways.  Fir^  directly  from  the  Miami  Company  by  means  of  checks ; 
and,  second^  through  the  agency  of  the  Central  Company.  In  order 
to  conceal  the  transactions  of  the  latter  character  it  is  claimed  that 
the  moneys  were  first  withdrawn  from  the  Miami  Company  and 
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deposited  to  the  credit  of  the  witness  Randall  and  one  Hanley,  sub- 
ject to  their  check,  and  by  them,  or  one  of  them,  paid  or  deposited  to 
the  credit  of  the  Central  Company,  and  by  the  latter  turned  over  to 
the  Western  Company.  The  books  of  the  "Western  Company  being 
before  the  commissioner  and  in  the  presence  of  the  witness,  the  fol- 
lowing evidence  was  sought  to  be  obtained  from  him  :  The  identifi- 
cation and  existence  of  an  account  in  the  first  book,  containing  accounts 
from  1894  to  January  1, 1898,  purporting  to  show  the  money  received 
and  credited  in  the  books  as  payments  of  the  Miami  Company  to  the 
Western  Company ;  the  identification  and  existence  of  an  account 
purporting  to  show  the  payment  of  money  received  by  the  Western 
Company  from  the  Central  Company,  which  it  is  claimed  should  be 
credited  to  the  Miami  Company ;  the  identification  and  existence 
of  an  account  in  the  three  books,  covering  transactions  from 
January  1, 1898,  to  the  commencement  of  the  action,  purporting  to 
show  moneys  received  by  the  Western  Company  from  the  Miami 
Company ;  the  identification  and  existence  of  an  account,  purport- 
ing to  show  money  received  during  the  same  period  from  the  Cen- 
tral Company  by  the  Western  Company  and  claimed  to  be  credited  to 
the  Miami  Company ;  to  point  out  and  show  the  balance  carried  over 
and  credited  by  the  witness  himself,  or  by  his  direction,  from  one  of 
these  accounts  to  another.  The  witness  refused  information  of 
these  accounts  in  any  way,  or  to  answer  concerning  them,  or  other- 
wise to  refer  to  them,  except  to  refresh  his  memory,  and  as  his 
memory  could  not  be  refreshed  by  anything  contained  therein  he 
declined  to  make  any  examination  at  all. 

The  foregoing  points  were  all  covered  by  several  questions  in  a 
variety  of  form,  which  resulted  in  a  limited  answer  upon  the  part  of 
the  witness  and  the  refusal  to  answer  further.  To  all  of  the  ques- 
tions objections  were  interposed  by  the  Western  Company  and  by 
the  witness.  The  commissioner  overruled  the  objections  and 
directed  the  witness  to  answer,  but,  notwithstanding  this  ruling,  the 
witness  refused  to  answer,  except  in  a.  limited  way,  or  to  read  the 
entries  from  the  books,  or  to  identify  the  different  accounts  which 
he  was  asked  to  identify.  When  it  became  apparent  that  the 
plaintiffs  were  to  be  deprived  of  substantial  information  which  they 
sought  to  obtain  from  the  witness  an  adjournment  was  taken  and  a 
motion  made  at  Special  Term  for  an  order  directing  the  witness 
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to  answer  the  questions  which  had  been  propounded  to  him.  The 
court  denied  the  motion,  and  from  the  order  so  entered  this  appeal 
is  taken. 

It  was  said  in  Matter  of  Searls  (155  N.  Y.  333)  that  what  ques- 
tions were  pertinent  to  be  propounded  upon  such  an  examination 
were  to  be  determined  in  the  first  instance  by  the  commissioner  in 
like  manner  as  such  determination  would  be  made  by  a  justice  of 
the  peace  in  a  trial  before  him,  and  that  the  commissioner  was  pos- 
sessed of  the  same  powers  to  enforce  his  decision  as  is  possessed  by 
a  justice  of  the  peace.  It  necessarily  follows  from  this  holding  that 
when  the  commissioner  determined  that  the  questions  were  pertinent 
and  proper  and  directed  the  witness  to  answer,  it  then  became  the 
duty  of  the  witness  to  give  such  answer  to  the  question  as  he  was 
able,  and  in  refusing  to  do  so  he  was  guilty  of  a  contempt.  It  was 
said  by  Mr.  Justice  Patterson  in  Matter  of  Randall  (87  App.  Div. 
245),  which  was  an  appeal  from  an  order  directing  the  deposit  of 
these  books  with  the  commissioner :  "  If  the  person  producing  the 
books,  in  obedience  to  a  subpoena,  refuses  to  answer  questions  passed 
upon  and  allowed  by  the  commissioner,  and,  under  such  circum- 
stances, refuses  to  identify  the  books  or  the  entries  therein  which 
are  material  to  the  case  of  the  examining  party,  a  remedy  is  afforded 
by  law."  The  question  does  not  turn  upon  whether  the  decision  of 
the  commissioner  is  right  or  wrong,  but  upon  the  authority  of  the 
commissioner  to  rule  in  the  premises  and  to  direct  the  witness  to 
comply  with  the  ruling ;  when  he  has  done  that  it  becomes  the  duty 
of  the  witness  to  obey  the  direction.  The  books  which  were  pro- 
duced before  the  commissioner  were  produced  by  the  witness 
Randall;  he  was  the  secretary  and  treasurer  of  the  company 
whose  books  he  produced,  and,  therefore,  entitled  to  the  possession 
thereof,  and,  presumptively  at  least,  is  possessed  of  knowledge  of 
what  they  showed,  and  it  was  competent  for  the  plaintiffs  to  extract 
from  the  witness  not  only  testimony  that  rested  within  the  witness' 
memory,  but  in  that  connection  transactions  pertinent  to  the  subject- 
matter  of  the  action  which  appeared  in  the  books  themselves. 
Such  is  the  effect  of  our  holding  in  Matter  of  Dittman  (65  App. 
Div.  343).  For  this  purpose  it  was  not  essential  that  it  should 
appear  that  the  witness  had  made  or  directed  to  be  made  the 
entries  in  the  books,  or  that  he  should  have  had  actual  knowledge 
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of  the  transactions  which  appeared  therein,  or  that  they  were  made 
during  the  period  of  his  incumbency  of  the  office  of  secretary  and 
treasurer  in  order  to  make  the  accounts  therein  the  subject  of 
identification  by  him.  {First  Nat.  Bank  of  Whitehall  v.  Tiedale, 
84  N.  Y.  655 ;  Rogers  v.  N.  Y.  &  Brooklyn  Bridge,  11  App. 
Div.  141 ;  affd.  on  opinion  below,  159  N.  Y.  556.)  The  books  pro- 
duced were  books  of  the  corporation  and  entries  therein  which  bore 
upon  the  subject-matter  of  the  issues  involved  in  the  action  became 
a  pertinent  subject  of  inquiry.  In  order  to  make  them  competent 
testimony  it  is  necessary  that  the  books  themselves  be  identified  and 
the  particular  accounts  therein  which  bore  upon  the  issue.  When 
the  books  have  been  identified,  it  is  proper  to  have  particular 
accounts  pertinent  to  the  issue  identified  and  separated  from  other 
entries ;  and  for  this  purpose  the  witness  was  a  competent  witness 
and  was  competent  to  identify  the  particular  accounts  which  appeared 
in  the  books,  no  matter  when  or  by  whom  they  were  made,  if  in 
fact  they  were  accounts  of  transactions  kept  in  the  ordinary  course 
of  business  in  the  books  of  the  corporation.  There  can  be  no  doubt 
but  that  accounts  and  entries  in  the  books  of  a  corporation  are  com- 
petent as  evidence  of  declarations  and  admissions  upon  the  part  of 
the  corporation  in  a  controversy  between  the  corporation  and  a  third 
party  or  corporation,  and  may  be  proved  as  such.  {Sigua  Iron  Co. 
v.  Brown,  171  N.  Y.  488;  Matter  o/Dittman,  wpra  ;  Kohler  v. 
Lindenmeyr,  129  N.  Y.  498.) 

We  are  not,  however,  called  upon  to  pass  upon  the  competency 
of  the  evidence  sought  to  be  elicited  from  the  witness,  or  its  admis- 
sibility upon  the  trial  of  the  action.  That  will  become  a  matter  for 
determination  by  the  Ohio  court  when  the  commission  shall  be 
returned  to  it.  For  present  purposes  it  is  sufficient  if  it  appear  that 
such  testimony  may  be  competent,  and  so  far  as  the  examination  is 
not  entirely  irrelevant  to  the  subject-matter  of  the  action,  the  court 
will  not,  nor  is  it  called  upon  to  pass  upon  the  strict  legality  and 
competency  of  the  evidence  sought  to  be  elicited.  In  the  first 
instance,  such  questions  are  left  for  determination  by  the  commis- 
sioner and  it  is  presumed  that  such  officer  will  limit  the  examination 
within  legal  bounds.  It  is  enough  for  us  now  to  say  that  the  testi- 
mony sought  to  be  elicited  and  the  identification  of  evidence,  which 
may  be  used,  may  be  competent  and  may  be  received  upon  the 
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trial ;  beyond  reaching  this  conclusion,  we  are  not  required  to  go. 
This  is  not  a  proceeding  to  compel  a  discovery  of  the  books.  It  is 
the  examination  of  a  witness  in  form  and  manner  the  same  as 
though  he  were  called  at  the  trial.  In  fact  it  is  a  part  of  the  trial, 
made  necessary  by  the  absence  of  the  witness  and  the  books  from 
the  jurisdiction  of  the  court  issuing  the  commission.  Under  such 
circumstances  it  cannot  be  doubted  but  that  an  officer  of  the  corpo- 
ration, possessed  of  the  books  and  producing  them,  may  be  exam- 
ined with  respect  to  their  contents  and  required  to  identify  accounts 
therein,  if  competent  upon  the  subject-matter  of  the  issue.  We 
reach  the  conclusion,  therefore,  that  the  questions  were  competent 
and  proper,  and  that  the  witness  should  have  obeyed  the  direction 
of  the  commissioner,  answered  the  questions  and  identified  the 
accounts.  This  result  leads  to  a  reversal  of  the  order  of  the  Special 
Term. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  witness  directed  to  appear  before  the 
commissioner  and  answer  the  questions  propounded  to  him,  so  far 
as  he  shall  be  directed  so  to  do  by  the  commissioner. 

O'Brien,  Ingraham  and  McLaughlin,  JJ.,  concurred 

Van  Brunt,  P.  J.  (concurring) : 

I  concur  in  result  of  Mr.  Justice  Hatch's  opinion  only.  I  cannot 
concur  in  the  doctrine  that  a  citizen  of  this  State  when  examined 
before  a  foreign  commissioner  can  be  compelled  to  answer  every 
question  which  the  foreign  commissioner  may  hold  to  be  proper,  no 
matter  how  immaterial  or  irrelevant  or  improper  it  may  be. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
witness  directed  to  appear  and  answer  as  stated  in  opinion. 
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Clakenoe  D.  Baldwin,  Respondent,  v.  John  J.  MoGrath,  Appel- 
lant, Impleaded  with  Terence  McDonnell,  Defendant. 

Specific  performance  of  a  contract  to  convey  land  containing  a  provision  that  it 
shall  be  void  if  the  tender  does  not  receive  title  on  or  before  a  specified  date  —  the 
vendee's  refusal  to  accept  the  title,  because  of  defects  therein,  at  that  date  terminates 
his  rights  thereunder,  although  the  defects  are  thereafter  cured. 

September  Id,  1902,  Terence  McDonnell  made  a  contract  with  one  McGrath,  by 
which  he  agreed  to  convey  to  McGrath  certain  real  estate  on  October  1,  1902, 
and  at  the  same  time  McGrath  entered  into  a  contract  with  one  Baldwin,  by 
which  he  agreed  to  convey  the  premises  in  question  to  Baldwin  at  the  time 
and  place  mentioned  in  his  contract  with  McDonnell.  At  the  time  of  the 
execution  of  this  contract  Baldwin  paid  $500  on  account  of  the  purchase  price. 

The  contract  with  Baldwin  contained  the  following  provision:  "  This  contract  is 
made  upon  the  condition  that  the  said  party  of  the  first  part  (McGrath)  shall 
receive  the  title  to  said  premises  on  or  before  the  first  day  of  October,  one 
thousand  nine  hundred  and  two,  and  if  he  fails  to  receive  such  title  by  that 
date,  then  this  contract  shall  become  null  and  void,  and  said  party  of  the 
first  part  in  that  event  agrees  to  return  the  said  sum  of  five  hundred  dollars 
to  the  said  party  of  the  second  part." 

The  parties  to  the  two  contracts  met  at  the  time  and  place  specified.  McGrath's 
attorney  then  handed  to  Baldwin's  attorney  a  list  of  objections  to  McDonnell's 
title  to  the  property.  Baldwin's  attorney  stated  that  he  thought  the  objec- 
tions could  be  cured  within  a  week,  but  McGrath  replied  that  he  would  not 
grant  a  single  hour's  extension;  that  he  wanted  to  close  then.  Baldwin's 
attorney  refused  to  pass  the  title  in  the  face  of  the  objections,  and  McGrath 
then  offered  to  return  the  $500  which  Baldwin  had  paid  to  him  upon  the  exe- 
cution of  the  contract  Baldwin  declined  to  accept  the  money  and  went 
away. 

The  objections  to  the  title  were  subsequently  cured  and  McGrath  took  title  to 
the  property  October  14,  1902. 

Bdd,  that  McGrath  could  not  be  compelled  to  specifically  perform  his  contract 
to  convey  the  property  to  Baldwin; 

That  while  McGrath  was  bound  to  act  in  good  faith  and  accept  on  October  1, 
1902,  a  marketable  title,  if  tendered  to  him  by  McDonnell,  he  was  not  bound 
to  accept  a  title  that  Baldwin  would  not  accept  as  a  compliance  with  his 
contract; 

That,  in  the  absence  of  bad  faith  on  the  part  of  McGrath,  the  tatter's  failure  to 
receive  title  on  October  1,  1902,  justified  him  in  insisting  upon  the  quoted  pro- 
vision of  the  contract. 

Appeal  by  the  defendant,  John  J.  McGrath,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  20th  day  of /  June,  1903, 
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upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  decreeing  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate. 

FrankKn  Pierce,  for  the  appellant 

Lucius  H.  Beers,  for  the  respondent. 
Ingbaham,  J. : 

On  September  12,  1902,  the  defendant  McGrath  made  a  contract 
with  the  defendant  McDonnell  whereby  McDonnell  agreed  to  con- 
vey to  McGrath  certain  real  estate  on  Thirty-fifth  street,  between 
First  and  Second  avenues,  in  said  city,  at  noon  on  October  1,  1902, 
at  the  office  of  the  attorney  for  McGrath.  At  the  same  time 
McGrath  entered*  into  a  contract  with  the  plaintiff  by  which 
McGrath  agreed  to  convey  to  the  plaintiff  the  Thirty-fifth  street 
property  which  was  to  be  conveyed  to  him  under  his  contract  with 
McDonnell,  to  be  performed  at  the  same  time  and  place  as  was  the 
contract  between  McGrath  and  McDonnell.  The  plaintiff  paid 
$500  on  account  of  the  purchase  price  on  the  execution  of  this 
contract.  By  this  contract  the  defendant  McGrath,  in  considera- 
tion of  $8,000,  agreed  upon  the  condition  thereafter  expressed  to 
sell  and  convey  to  the  plaintiff  the  real  property  therein  described. 
The  condition  was  that  "  This  contract  is  made  upon  the  condition 
that  the  said  party  of  the  first  part  (McGrath)  shall  receive  the  title 
to  said  premises  on  or  before  the  first  day  of  October,  one  thousand 
nine  hundred  and  two,  and  if  he  fails  to  receive  such  title  by  that 
date,  then  this  contract  shall  become  null  and  void,  and  said  party 
of  the  first  part  in  that  event  agrees  to  return  the  said  sum  of 
Five  hundred  dollars  to  the  said  party  of  the  second  part "  (plain- 
tiff). On  the  first  of  October  the  parties  to  these  two  contracts 
met  at  the  time  and  place  specified,  the  plaintiff  being  represented 
by  his  attorney.  The  defendant  McGrath  was  present  with  his 
attorney,  and  McDonnell  was  present  with  his  attorney.  McGrath's 
attorney  then  handed  to  the  plaintiff's  attorney  a  paper  containing 
a  list  of  objections  to  McDonnell's  title  to  the  property  which  he 
had  received  from  one  of  the  title  companies.  Upon  the  receipt 
of  these  objections,  the  attorney  who  then  represented  the  plaintiff 
stated  that  these  objections  could  be  cured  and  that  he  thought 
possibly  one  week's  time  would  be  sufficient  to  clear  the  title  up. 
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After  some  discussion,  McGrath  said  that  he  would  not  give  a  week 
nor  a  day  nor  one  hour's  extension ;  he  wanted  to  close  then.  The 
attorney  who  represented  plaintiff  testified  that  plaintiff  was  ready 
to  take  title  if  it  was  a  perfect  title  but  he  determined  it  was  not  a 
perfect  title ;  and  Mr.  Kersheedt  testified  that  plaintiff's  attorney 
said  he  would  not  pass  title  in  the  face  of  the  objections,  and  wanted 
an  adjournment.  McGrath  then  said  he  wanted  to  return  the  $500 
that  had  been  paid  by  plaintiff  upon  the  execution  of  the  contract, 
in  reply  to  which  the  plaintiff's  attorney  said  that  he  advised  the 
plaintiff  not  to  accept,  whereupon  the  plaintiff  and  his  attorney 
left  the  office.  The  objections  to  the  title  were  subsequently  over- 
come, so  that  the  defendant  McGrath  took  title  to  the  property  on 
the  fourteenth  day  of  October.  Upon  this  evidence  the  court 
below  gave  judgment  requiring  the  defendant  McGrath  to  specif- 
ically perform  this  contract  and  convey  the  property  to  the  plaintiff 
upon  payment  of  the  balance  of  the  amount  required  by  the 
contract  to  be  paid,  and  from  that  judgment  McGrath  appeals. 

The  question  presented  is  as  to  the  effect  to  be  given  to  this 
clause  of  the  contract  to  which  attention  has  been  called,  for  it 
seems  to  be  conceded  that  if  that  clause  had  not  been  in  the  con- 
tract the  plaintiff  would  be  entitled  to  a  decree  of  a  specific  per- 
formance. This  provision  was  evidently  put  in  the  contract  to 
protect  McGrath  so  that  if  for  any  reason  McDonnell  failed  to  com- 
ply with  his  contract  McGrath  should  only  be  responsible  for  a 
return  of  the  money  paid.  McGrath's  agreement  to  convey  was 
upon  the  condition  that  he  should  receive  title  to  the  premises  on  or 
before  October  1, 1902,  and  it  was  expressly  agreed  that  if  he  failed 
to  receive  title  by  that  date  the  contract  should  become  null  and 
void.  McGrath  did  not  receive  title  on  or  before  October  1,  1902, 
and  thus  by  the  express  terms  of  the  contract  it  became  null  and 
void.  McGrath  was  undoubtedly  bound  to  act  in  good  faith.  He 
could  not  arbitrarily  refuse  to  accept  title  to  the  property  from 
McDonnell  on  the  first  of  October  ;  repudiate  his  contract  with  the 
plaintiff,  subsequently  accept  a  conveyance  from  McDonnell,  and 
repudiate  his  obligation  to  convey  to  the  plaintiff.  McGrath  was 
bound  to  accept  title  to  the  property  from  McDonnell  if  McDonnell 
was  ready  and  willing  to  convey,  and  to  convey  it  to  the  plaintiff  if 
plaintiff  was  willing  to  accept  the  title  that  McDonnell  was  able  to 
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convey.  Now,  on  the  day  when  the  parties  met  to  complete  this 
contract,  the  plaintiff  was  there  ready  to  complete.  McGrath's 
attorney  then  presented  certain  objections  to  the  title.  Plaintiff's 
representative  refused  to  accept  a  conveyance  in  the  face  of  these 
objections,  and  this  refusal  certainly  justified  McGrath  as  between 
him  and  the  plaintiff  in  refusing  to  accept  a  conveyance  from 
McDonnell.  Plaintiff  requested  an  adjournment;  but  McGrath 
was  under  no  obligation  to  adjourn  the  closing  of  the  contract.  By 
the  express  agreement  between  the  parties,  the  contract  was  to  be 
null  and  void  if  McGrath  should  not  receive  the  title  on  or  before 
October  first,  and  in  that  event  his  obligation  was  at  an  end.  While 
he  was  bound  to  act  in  good  faith  and  accept  a  marketable  title  if 
tendered  to  him  by  McDonnell,  he  was  not  bound  to  accept  a  title 
that  plaintiff  would  not  accept  as  a  compliance  with  the  contract. 
The  objections  to  McDonnell's  title  to  the  premises  are  not  printed 
in  the  record  and  we  cannot  say  that  they  were  not  substantial,  as 
plaintiff's  attorney  refused  to  pass  the  title  in  the  face  of  these 
objections.  This  provision  was  undoubtedly  inserted  in  the  con- 
tract for  McGrath's  protection.  He  could  waive  it,  but  he  also 
could  insist  upon  it.  He  did  insist  upon  it,  tendered  back  the  con- 
sideration that  he  had  received,  and  thus  under  the  express  pro- 
vision of  the  contract  it  was  "  null  and  void."  The  parties  had 
expressly  provided  what  would  be  the  effect  of  such  a  condition, 
and  in  the  absence  of  bad  faith  on  McGrath's  part,  of  which  there 
is  no  allegation  or  proof,  I  can  see  no  reason  why  this  provision 
should  not  be  given  effect.  The  parties  had  made  time  the  essence 
of  the  contract,  and  when  it  became  "  null  and  void  "  by  its  express 
conditions,  the  equitable  interest  that  plaintiff  had  acquired  in  the 
property  was  divested  and  plaintiff  had  no  further  interest  except 
his  right  to  the  $500  which  he  had  paid  upon  the  execution  of  the 
contract. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

Van  Brunt,  P.  J.,  Patterson  and  Hatch,  JJ.,  concurred. 

Laughlen,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Inoraham. 

On  the  day  specified  for  performance  the  appellant  had  not 
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acquired  title  from  McDonnell.  There  were  certain  defects  in 
McDonnell's  title  which  the  attorney  for  the  appellant  considered 
rendered  the  title  unmarketable.  These  defects  were  discussed  in 
the  presence  of  the  attorney  for  the  plaintiff  who  agreed  that  the 
title  was  defective ;  and  the  attorney  for  the  appellant  in  his  pres- 
ence refused  to  take  the  title.  Neither  the  plaintiff  nor  his  attorney 
offered  to  take  the  title  from  the  appellant  in  the  condition  it  then 
was  without  these  defects  being  removed  or  to  take  an  assignment 
of  his  interest  in  the  contract  with  McDonnell.  By  the  agreement 
between  the  plaintiff  and  the  appellant  the  latter  was  to  give  a  full 
covenant  warranty  deed.  The  attorney  for  the  plaintiff  suggested 
an  extension  of  time  for  performance  with  a  view  to  having  the 
title  perfected ;  but  the  appellant  and  his  attorney  refused  to  con- 
sent to  an  adjournment  beyond  the  time  specified  for  performance. 
There  is  no  evidence  that  the  appellant  was  guilty  of  negligence  or 
was  in  any  manner  responsible  for  the  title  not  being  perfected  at 
the  time  specified  for  performance.  It  is  not  disputed  that  the  title 
at  that  time  was  not  marketable.  The  attorney  for  the  appellant 
tendered  to  the  plaintiff's  attorney  the  down  payment  that  had  been 
made  to  apply  on  the  contract,  but  it  was  not  accepted.  The  plain- 
tiff then  brought  this  action  upon  the  theory  that  time  was  not  of 
the  essence  of  the  contract,  and  he  joined  McDonnell  as  a  party 
defendant  and  demanded  that  he  specifically  perform  his  contract 
with  appellant.  During  the  pendency  of  the  action  the  title  was 
perfected  and  the  premises  were  conveyed  to  appellant  by  McDon- 
nell. The  plaintiff  then  served  a  supplemental  complaint  alleging 
such  subsequent  perfection  of  title  and  performance  by  McDonnell. 
I  am  of  opinion  that  by  virtue  of  the  provision  of  the  contract 
quoted,  time  was  made  the  essence  of  the  contract.  The  plaintiff 
would  not  have  been  obliged  to  accept  title  after  the  l6t  day  of 
October,  1902.  The  obligation  must  be  mutual.  If  the  plaintiff 
could  not  be  compelled  to  take  title  subsequently  the  appellant  can- 
not be  compelled  to  give  title.  The  plaintiff's  willingness  or  desire 
to  have  the  matter  held  open  and  to  take  title  later  cannot  alter  the 
legal  rights  and  obligations  of  the  parties.  Nor  are  the  plaintiff's 
rights  enlarged  by  the  fact  that  appellant  subsequently  took  title 
from  McDonnell  which  he  might  have  refused.  It  may  be  that  the 
appellant  was  not  anxious  to  have  the  title  perfected  or  to  perform 
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his  contract  with  the  plaintiff,  but  he  stands  upon  his  legal  rights  and 
they  are  not  affected  by  his  motives. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Nathaniel  T.  Baoon,  Appellant,  v.  Ignatius  R.  Gbossmann, 

Respondent. 

Execution  against  the  person  —  the  clerk  is  not  authorized  to  insert  a  provision 
authorizing  it  in  the  poetea  —  it  must  be  determined  from  tJie  complaint  and  the 
attorney  must  issue  it  at  his  peril. 

A  county  clerk,  in  making  up  the  judgment  roll  in  an  action  tried  in  a  court  of 
record,  has  no  right  to  insert  in  the  poetea  of  the  roll  a  statement  that  the 
plaintiff  is  entitled  to  enforce  the  Judgment  by  an  execution  against  the 
defendant's  person,  and  such  a  statement  will,  upon  motion,  be  stricken  out. 

In  such  a  case  the  question  whether  the  action  is  one  in  which  an  execution 
against  the  person  can  issue  is  to  be  determined  from  the  allegations  of  the 
complaint,  and  the  responsibility  of  making  the  determination  must  be  assumed 
by  the  plaintiff's  attorney  and  cannot  be  placed  upon  the  clerk. 

Appeal  by  the  plaintiff,  Nathaniel  T.  Bacon,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  14th 
day  of  November,  1903,  modifying  a  judgment  in  favor  of  the 
plaintiff,  entered  in  said  clerk's  office  on  the  22d  day  of  October 
1903. 

Selden  Bacon,  for  the  appellant. 

Gormly  J.  Sproull,  for  the  respondent. 

Van  Brunt,  P.  J.  : 

As  appears  by  the  clerk's  minutes,  this  action  was  tried  by  the 
court  and  a  jury,  and  a  verdict  rendered  by  direction  of  the  court 
in  favor  of  the  plaintiff.    Thereupon  the  judgment  roll  was  made 
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up  by  the  clerk,  the  postea  in  which  contained  recitals  that  it 
appeared  from  the  record  that  this  action  was  brought  to  recover 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff 
and  his  assignors,  and  it  being  alleged  in  the  complaint  that  the 
money  sued  for  was  received  by  the  defendant  in  a  fiduciary 
capacity,  and  that  he  converted  the  same  to  his  own  use,  and  it 
appearing  from  the  pleading  that  this  is  an  action  in  which  the 
plaintiff  is  entitled  to  satisfy  his  judgment  by  execution  against  the 
body  of  the  defendant,  etc.,  it  is  adjudged  that  the  plaintiff  recover 
of  the  defendant  a  certain  sum  of  money,  and  that  said  plaintiff 
may  enforce  the  judgment  against  the  person  of  the  defendant,  and 
that  the  plaintiff  have  execution  therefor. 

A  motion  was  made  to  strike  out  these  recitals  in  the  postea  of 
the  judgment  roll,  which  motion  was  granted,  and  from  the  order 
thereupon  entered  this  appeal  is  taken. 

It  is  claimed  upon  the  part  of  the  appellant  that  the  propriety  of 
inserting  such  a  provision  in  the  judgment  seems  to  be  thoroughly 
established  by  the  Court  of  Appeals,  citing  the  case  of  Moffatt  v. 
Fulton  (132  N.  T.  507).  An  examination  of  the  record  of  this  case 
shows  that  the  question  litigated  there  came  up  in  an  entirely 
different  form  from  that  presented  to  this  court  upon  this  appeal. 
There  was  no  question  of  regularity  whatever  brought  up  upon  the 
appeal  in  that  case.  The  question  litigated  there  was  whether,  under 
the  allegations  of  the  complaint,  it  appeared  that  the  defendant  had 
received  the  money  in  a  fiduciary  capacity  and  an  execution  against 
the  person  could  issue.  It  was  held  by  the  General  Term  that  the 
complaint  did  not  authorize  an  execution  against  the  person,  and 
that,  therefore,  the  provisions  of  the  postea  of  the  judgment  roll 
allowing  such  execution  were  improper.  The  Court  of  Appeals 
decided  that  the  complaint  did  set  out  a  cause  of  action  which, 
upon  a  recovery,  allowed  the  issuing  of  an  execution  against  the 
person. 

There  was  no  question  before  the  court  as  to  the  regularity  of  the 
insertion  in  the  postea  of  any  such  provision.  Questions  of  regu- 
larity can  never  be  raised  upon  an  appeal.  The  only  way  in  which 
that  question  could  be  raised  would  be  by  a  motion  to  strike  from 
the  postea  of  the  judgment  roll  the  words  adjudging  execution 
against  the  person,  as  was  done  in  the  case  at  bar.     It  is  to  be  deter* 
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mined  from  the  allegations  contained  in  the  complaint  as  to  whether 
the  action  is  one  iii  which  an  execution  against  the  person  can  issue. 
Under  the  provisions  of  section  179  of  the  Code  of  Procedure  and 
of  section  549  of  the  Code  of  Civil  Procedure,  as  first  enacted  by 
chapter  448  of  the  Laws  of  1876,  in  reference  to  arrest,  there  were 
certain  actions  where  an  order  of  arrest  might  issue  because  of  the 
nature  of  the  cause  of  action.  By  section  550  of  said  Code  of 
Civil  Procedure  there  were  certain  other  actions  where,  in  conse- 
quence of  facts  extrinsic  to  the  cause  of  action,  an  order  of  arrest 
might  issue,  and  in  those  cases  the  right  to  the  order  of  arrest 
was  established  by  affidavit,  and  where  it  was  so  established  an 
execution  against  the  person  might  issue  upon  the  judgment.  But 
in  those  cases  in  which  the  right  to  issue  an  execution  depended 
upon  the  nature  of  the  cause  of  action,  such  procedure  does  not 
seem  to  have  been  necessary.  Subsequently,  by  chapter  542  of 
the  Laws  of  1879  and  chapter  672  of  the  Laws  of  1886,  the  pro- 
visions of  the  Code  of  Civil  Procedure  were  amended  by  the  con- 
solidation of  sections  549  and  550,  so  that  if  the  plaintiff  desired 
an  execution  against  the  person  because  of  extrinsic  facts,  he  was 
bound  to  allege  those  facts  in  his  complaint  and  prove  them  upon 
the  trial,  but  in  case  of  failure  to  prove  those  facts  upon  the  trial 
he  was  not  prevented  from  bringing  a  subsequent  action  to  recover 
upon  the  debt.  There  is  no  provision  of  the  Code  of  Civil  Pro- 
cedure which  in  any  way  authorizes  the  clerk  to  determine  the 
proposition  as  to  whether  the  cause  of  action  is  of  such  character 
as  to  authorize  the  issuance  of  an  execution  against  the  person  or 
not.  That  the  attorney  must  take  the  responsibility  of,  and  it  can- 
not be  put  upon  the  clerk. 

In  the  Municipal  Court,  where  the  pleadings  may  be  oral,  the 
law  requires  when  an  execution  can  be  issued  against  the  person 
that  the  judgment  of  the  justice  must  so  state,  and  then  the  clerk 
must  enter  such  fact  in  the  docket.  (See  Laws  of  1902,  chap.  580, 
§§  145,  251.)  In  the  Code  of  Civil  Procedure  there  is  no  such  pro- 
vision relating  to  courts  of  record,  showing  that  the  allegations  of 
the  complaint  must  determine  whether  execution  against  the  person 
can  issue,  and  there  is  no  provision  authorizing  any  action  of  the 
clerk  upon  the  subject.  In  the  lower  court  mentioned,  where  the 
pleadings  may  be  oral,  of  course  the  record  contains  nothing  to 
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indicate  whether  the  action  is  of  that  character  or  not,  and  hence 
there  must  be  a  judicial  direction. 

We  think,  therefore,  that  the  order  was  correct  and  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

O'Brien,  Ingraham,  McLaughlin  and  Laughun,  J  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  Tbust  Company  of  New  York,  Respondent,  v.  The  Uniterm 
sal  Talking  Machine  Company  and  Others,  Appellants. 

Reformation  of  a  written  instrument  —  it  must  be  baaed  on  mutual  mistake  or  the 
mistake  of  one  party  induced  by  the  misrepresentations  of  the  other  —  mortgage  by 
a  corporation  not  conforming  to  a  resolution  authorising  it  —  a  complaint  not 
alleging  knowledge  by  its  stockholders  of  such  resolution — a  demand  for  the  execu- 
tion of  assignments  of  patents  under  a  covenant  to  execute  instruments  of  further 
assurance  —  it  must  be  made  before  suit  —failure  of  the  mortgagor  to  reJUe  a 
chattel  mortgage. 

A  party  seeking  the  reformation  of  a  written  instrument  is  bound  to  establish , 
either  that  it  was  executed  under  a  mutual  mistake  of  fact,  or  that  it  was  exe- 
cuted under  a  mistake  upon  the  one  side  induced  by  fraudulent  representations 
upon  the  other  side. 

The  trustee  designated  in  a  trust  mortgage  brought  an  action  to  procure  a 
reformation  of  the  mortgage  so  that  the  provisions  thereof  should  conform  to 
certain  resolutions  passed  by  the  directors  of  the  mortgagor  company  directing 
the  mortgage. 

The  complaint  alleged  that  the  officers  of  the  mortgagor  corporation  fraudulently, 
and  with  intent  to  deprive  the  bondholders  of  their  rights,  caused  the  drafts- 
man of  the  mortgage  to  omit  therefrom  certain  provisions  which  the  resolu- 
tions passed  by  the  directors  provided  that  it  should  contain;  that  one  of  the 
bondholders  purchased  such  bonds  in  reliance  upon  the  resolutions  passed  by 
the  directors. 

The  complaint  further  alleged  that  the  holders  of  two-thirds  of  the  stock  of  the 
corporation  assented  to  the  execution  of  the  mortgage,  but  it  did  not  allege  that 
the  consenting  stockholders  knew  of  the  resolutions  or  were  mistaken  in  regard 
to  the  terms  of  the  mortgage. 

BM%  that  the  plaintiff  was  not  entitled  to  a  reformation  of  the  mortgage,  as  the 
element  of  mutual  mistake  was  absent  and  as  the  allegation  of  fraud  on  the 
part  of  the  officers  of  the  mortgagor  corporation  meant  nothing  in  view  of 
the  allegations  regarding  the  consent  of  the  stockholders; 

That  the  trustee  was  not  entitled  to  maintain  an  action  to  compel  the  mortgagor 
corporation,  under  a  covenant  to  execute  instruments  of  further  assurance. 
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to  execute  additional  assignments  and  transfers  of  patent  rights,  covering 
applications  for  patents  which  had  ripened  into  patent  rights  subsequent  to 
the  execution  of  the  mortgage,  where  the  complaint  contained  no  allegation 
that  any  demand  was  ever  made  upon  the  mortgagor  corporation  for  the 
execution  of  any  instrument  of  further  assurance. 
The  failure  of  the  mortgagor  corporation  to  reflle  the  trust  mortgage  as  a  chattel 
mortgage  does  not  confer  any  right  of  action  upon  the  trustee,  where  it  does 
not  appear  that  any  creditor  has  acquired  any  rights  superior  to  the  mortgage 
as  the  result  of  the  failure  to  reflle  it,  or  that  it  was  the  duty  of  the  defendants 
to  reflle  the  mortgage. 

Appeal  by  the  defendants,  The  Universal  Talking  Machine 
Company  and  others,  from  an  interlocutory  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  10th  day  of  July,  1902, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  overruling  the  defendants'  demurrer  to  the 
plaintiff's  complaint. 

Peter  B.  Olney,  for  the  appellants. 

Henry  T.  Fay,  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  reform  a  mortgage  executed  by  the 
defendant,  the  Universal  Talking  Machine  Company,  to  the  plaintiff 
as  trustee  to  secure  certain  bonds  of  the  defendant,  the  Universal 
Talking  Machine  Company;  also  to  compel  the  defendants  to 
execute  certain  additional  assignments  and  transfers  of  certain 
patent  rights  and  trade  marks  to  the  plaintiff  as  trustee  under 
such  mortgage ;  and  also  that  the  defendant  corporation  might  be 
required  to  execute  and  deliver  a  new  mortgage  assigning  and 
transferring  to  the  plaintiff  as  trustee  for  the  security  of  the  bonds 
aforesaid  all  of  the  property,  patents,  patent  rights,  trade  marks 
and  contracts  mentioned  in  the  complaint,  and  embodying  all  the 
terms,  provisions  and  conditions  contained  in  the  resolutions  in  the 
amended  complaint  set  forth. 

The  amended  complaint,  after  alleging  the  incorporation  of  the 
plaintiff  and  of  the  defendant,  the  Universal  Talking  Machine 
Company,  and  that  said  company  was  the  owner  and  possessor  of 
certain  personal  property  consisting  of  machinery,  etc.,  and  certain 
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patents,  inventions  and  discoveries,  alleged  that  at  a  meeting  of  the 
board  of  directors  of  the  defendant,  the  Universal  Talking  Machine 
Company,  duly  held  on  the  30th  of  October,  1900,  the  following 
resolutions  were  unanimously  adopted,  to  wit : 

"  Resolved,  That  this  company  make  its  mortgage,  assignment  or 
deed  of  trust  covering  its  patents,  patent  rights,  machinery,  trade- 
marks, fixtures  and  property ;  other  than  goods,  wares  and  merchan- 
dise, and  current  bills  and  accounts  receivable ;  and  that  it  likewise 
execute  and  deliver  all  necessary  or  proper  assignments  and  transfers, 
separate  and  distinct  from  such  mortgage  or  deed  of  trust,  suitable 
to  be  recorded  for  the  purpose  of  giving  record  title  or  filed  for  the 
purpose  of  giving  notice  of  the  transfer,  and  change  of  possession  or 
either,  the  same  to  be  given  as  a  part  of  and  in  connection  with 
such  mortgage  or  deed  of  trust  That  such  mortgage  or  deed  of 
trust  be  executed  to  The  Trust  Company  of  New  York,  as  Trustee, 
upon  condition  that  it  secure  the  payment  of  thirty  thousand  dollars 
($30,000)  first  mortgage,  five  per  cent,  gold  bonds,  payable  in  five 
(5)  years  from  the  date  thereof,  with  interest  semi-annually ;  that 
such  bonds  be  in  the  issue  form  and  substantially  as  follows,  viz." 
(Here  follows  in  the  resolution  a  full  copy  of  the  said  bond,  coupon, 
and  trustee's  certificate  thereon.) 

"  That  the  mortgage  or  deed  of  trust,  so  as  aforesaid  to  secure 
such  bonds,  be  executed  in  the  usual  form,  with  authority  to  the 
trustee  therein  named  to  take  possession  of  the  property  therein 
described  or  any  portion  thereof,  should  such  trustee  at  any  time 
deem  the  security  of  such  bonds  inadequate  or  unsafe  and  with 
power  in  such  trustee  likewise  to  conduct  the  business  of  the  Com- 
pany by  or  through  the  use  of  said  property  in  its  discretion. 

"  That  the  officers  of  the  Company  be  authorized  and  directed  to 
execute  such  mortgage  or  deed  of  trust  and  the  bonds  aforesaid, 
and  such  additional  or  supplemental  documents  and  instruments  as 
may  be  requisite  or  advised  by  counsel,  for  the  purpose  of  effectuat- 
ing this  resolution ;  all  of  the  aforesaid  matters  and  things  to  be 
and  become  operative  and  effectual  upon  the  consent,  authorization 
and  ratification  of  the  same  by  the  stockholders  of  the  Company,  as 
the  same  by  statute  or  by  law  may  be  required." 

The  plaintiff  alleged  that  thereupon  the  said  defendant,  the 
App.  Div.— Vol.  XC.        14 
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Universal  Talking  Machine  Company,  with  the  consent  of  the  stock- 
holders owning  at  least  two-thirds  of  the  stock  of  the  corporation, 
executed  and  delivered  to  the  plaintiff  a  certain  mortgage  of  said 
property,  patents  and  patent  rights,  etc.,  then  owned  by  it  to  secure 
the  bonds  aforesaid,  which  mortgage  was  on  the  15th  of  December, 
1900,  duly  filed  in  the  office  of  the  city  clerk  of  the  city  of  Tonkers, 
that  being  the  defendant's  principal  place  of  business ;  that  there- 
upon bonds  were  issued,  $20,000  of  which  were  purchased  by  one 
Lillie  H.  Seaman  and  the  remaining  $10,000  were  held  by  one 
George  H.  Robinson  as  trustee ;  that  the  coupons  on  said  bonds 
had  been  paid,  but  no  part  of  the  principal  had  ever  been  paid. 

The  complaint  further  alleged  upon  information  and  belief  that 
said  Lillie  H.  Seaman,  the  owner  and  holder  of  $20,000  of  said 
bonds  secured  by  said  mortgage,  agreed  to  and  did  purchase  the 
same,  with  full  knowledge  of  and  relying  upon  the  resolutions 
adopted  by  the  defendant,  the  Universal  Talking  Machine  Com- 
pany, and  understanding  and  believing  that  said  mortgage  contained 
all  the  terms  and  conditions  and  was  drawn  in  accordance  with  the 
agreement  and  plan  contained  and  set  forth  in  said  resolutions ;  but 
that  in  fact  said  mortgage  was  not  so  drawn,  but,  without  the  knowl- 
edge or  consent  of  said  Lillie  H.  Seaman,  the  defendant  George  H. 
Robinson  or  some  one  or  more  of  the  officers  of  said  defendant, 
the  said  Universal  Talking  Machine  Company,  fraudulently  and 
intentionally,  and  with  intent  to  deprive  the  purchasers  of  the 
bonds  of  the  rights  intended  to  be  conferred  upon  them  in  accord- 
ance with  said  resolutions,  and  in  violation  of  the  power  and 
instructions  conferred  upon  them  by  said  resolutions,  caused  the 
draftsman  who  drew  said  mortgage  to  omit  from  said  mortgage  and 
not  to  embody  therein  any  provision  authorizing  the  trustee  therein 
named  to  take  possession  of  the  property  therein  described  or  any 
portion  thereof  should  said  trustee  at  any  time  deem  the  security 
of  such  bonds  inadequate  or  unsafe. 

The  complaint  further  alleged  that  the  plaintiff  accepted  the  trus- 
teeship under  said  mortgage  upon  the  belief  and  understanding  that 
the  same  had  been  drawn  in  accordance  with  the  agreement  between 
the  mortgagor  company  and  the  purchaser  of  the  bonds  and  was 
satisfactory  to  them,  and  without  any  knowledge  that  its  terms  did 
not  correspond  to  said  resolutions. 
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The  complaint  further  alleged  that  at  the  time  said  mortgage  was 
executed  the  various  patent  rights  which  it  was  intended  to  convey 
as  security  were  many  of  them  in  the  shape  of  applications  for 
patents ;  and  that  they  had  subsequently  ripened  into  patents,  and  that 
under  the  covenants  for  further  assurance  the  plaintiff  is  entitled  to 
a  formal  assignment  of  the  patents  to  it ;  and  that  no  assignment  or 
other  instruments  transferring  to  the  plaintiff  as  trustee  any  such 
patent  rights  and  trade  marks  had  ever  been  executed  and  delivered 
to  the  plaintiff  by  said  defendant  company  save  and  except  the  mort- 
gage aforesaid. 

The  complaint  further  alleged  a  certain  reorganization  agreement, 
and  that  certain  judgments  had  been  obtained  against  i  the  said 
Universal  Talking  Machine  Company,  and  that  while  the  said  mort- 
gage was  in  full  force  the  sheriff  sold  all  the  personal  property  of 
said  defendant  including  the  patents,  patent  rights  and  trade  marks 
aforesaid  to  the  defendant  Edward  S.  Innet ;  and  that  said  Innet  in 
purchasing  the  property  aforesaid  acted  in  pursuance  of  said  plan  of 
reorganization,  and  that  the  Universal  Talking  Machine  Company 
has  executed  assignments  and  transfers  of  said  patents,  patent  rights 
and  trade  marks  to  said  Innet. 

The  complaint  further  alleged  that  the  plaintiff  duly  demanded  of 
said  Innet  the  possession  of  said  property  and  an  assignment  and 
transfer  of  said  patents,  patent  rights  and  trade  marks,  but  that  he 
refused  to  comply  with  said  demand  ;  also  that  a  demand  has  been 
duly  made  upon  the  officers  of  the  Universal  Talking'Machine  Man- 
ufacturing Company  and  of  the  Universal  Talking  Machine  Com- 
pany that  a  new  and  proper  mortgage  in  accordance  with  the  reso- 
lutions aforesaid  be  executed  and  delivered  to  plaintiff  to  secure 
said  issue  of  bonds,  but  that  they  have  failed  and  refused  to  do  so. 

The  complaint  further  alleges  that  the  Universal  Talking  Machine 
Company  has  failed  to  refile  the  mortgage  within  thirty  days  prior 
to  the  expiration  of  a  period  of  one  year  from  the  date  of  its  filing, 
whereby  said  mortgage  has  ceased  to  be  a  valid  and  subsisting  lien 
against  any  parties  purchasing  said  properties  or  any  parts  thereof 
without  the  knowledge  of  said  mortgage. 

Thereupon  the  plaintiff  prayed  for  the  relief  above  stated. 

It  is  claimed  upon  the  part  of  the  plaintiff  that  it  has  made  out  a 
case  coming  within  the  principle  laid  down  in  Haack  v.  Weichen 


Digitized  by  VjOOQIC 


212      TRUST  CO.  v.  UNIVERSAL  TALKING  CO. 

First  Department,  January,  1904.  [Vol.  90. 

(118  N.  T.  67).  But  we  fail  to  find  that  it  has  in  any  way  com- 
plied with  the  rule  illustrated  by  the  case  cited.  In  order  that 
there  may  be  a  reformation  of  an  instrument  the  plaintiff  is  bound 
to  establish  either  that  it  was  executed  under  a  mutual  mistake  of  fact 
or  that  it  was  executed  under  a  mistake  upon  the  one  side  induced 
by  fraudulent  representations  upon  the  other.  There  is  no  allega- 
tion whatever  in  the  amended  complaint  bringing  the  case  within 
the  rule  above  cited.  The  only  allegation  in  the  complaint  is  that 
Lillie  H.  Seaman,  the  owner  of  $20,000  of  these  bonds,  knew  of 
the  resolutions  and,  relying  upon  the  resolutions,  purchased  the 
same.  There  is  no  allegation  that  the  stockholders,  who  consented 
to  the  execution  of  the  mortgage,  consented  to  the  execution  of  any 
mortgage  except  that  which  was  executed.  It  is  perfectly  clear 
that  the  board  of  directors  could  resolve  as  much  as  they  pleased, 
but,  until  the  stockholders  assented  to  the  mortgage  drawn  in  accord- 
ance with  the  terms  contained  in  the  resolutions,  the  officers  would 
have  no  power  whatever  to  execute  the  same.  Under  the  allega- 
tions of  the  complaint  the  only  mortgage  to  which  the  stockholders 
assented  was  the  mortgage  which  was  executed.  There  is  no  allega- 
tion that  they  were  mistaken  in  regard  to  the  terms  of  the  mort- 
gage ;  neither  was  there  any  allegation  that  they  knew  anything 
about  the  resolutions.  Hence,  the  one  element  of  mutual  mistake 
is  absent,  and  the  prior  allegation  of  fraud  means  nothing  in  view 
of  the  positive  allegation  in  regard  to  the  consent  of  the  stockholders. 
In  regard  to  the  claim  that  the  defendant,  the  Universal  Talking 
Machine  Company,  was  required  under  its  covenant,  for  further 
assurance,  to  execute  additional  assignments  and  transfers  of  patent 
rights  where  applications  for  patents  had  ripened  into  patent  rights 
subsequent  to  the  execution  of  the  mortgage,  the  allegations  are 
insufficient  to  justify  any  such  relief.  There  is  no  allegation  what- 
ever that  any  demand  has  been  made  upon  the  Universal  Talking 
Machine  Company  for  the  execution  of  any  instrument  of  further 
assurance.  It  is  true  that  it  is  alleged  that  the  plaintiff  has  demanded 
of  Innet,  who  was  in  possession  of  the  property,  that  he  should 
assign  the  same,  and  of  his  refusal  to  comply  with  such  demand. 
But  it  is  clear  that  this  demand  was  not  one  founded  upon  the 
covenant  of  further  assurance,  but  was  founded  upon  the  claim 
that,  in  consequence  of  the  resolutions,  the  plaintiff  was  entitled  to 
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the  possession  of  the  property  and  to  an  assignment  of  the  patent 
rights.  The  same  is  true  with  regard  to  the  Universal  Talking 
Machine  Manufacturing  Company  and  the  Universal  Talking 
Machine  Company.  The  allegations  in  regard  to  the  demand  upon 
them  was  that  they  should  execute  a  new  and  proper  mortgage  in 
accordance  with  the  resolutions  aforesaid,  clearly  referring  to  the 
alleged  right  to  a  reformation  of  the  mortgage  in  question. 

It  is  difficult  to  see  what  cause  of  action  the  plaintiff  had  by 
reason  of  the  failure  upon  the  part  of  the  defendants  to  retile  the 
mortgage.  There  is  no  allegation  whatever,  in  the  first  place,  that 
any  creditor  has  acquired  any  rights  superior  to  the  mortgage  as  & 
result  of  its  want  of  filing.  All  those  persons  who,  it  is  alleged, 
became  creditors  of  the  company  became  such  while  the  mortgage 
was  in  full  force  under  the  proper  filing,  and  Innet's  title  was 
acquired  under  similar  circumstances.  Besides,  nothing  is  shown 
making  it  the  duty  of  the  defendants  to  refile  this  mortgage. 

It  does  not  appear,  therefore,  that  any  facts  have  been  set  forth 
in  the  complaint  which  would  entitle  the  plaintiff  to  the  relief 
demanded. 

The  judgment  should  be  reversed,  with  costs,  and  the  demurrer 
sustained,  with  costs,  with  leave  to  amend  upon  payment  of  costs  in 
this  court  and  in  the  court  below. 

O'Brien,  Inoraham,  McLaughlin  and  Laughlin,  J  J.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  amend  on  payment  of  costs  in  this  court  and  in 
the  court  below. 


Wilhelmina  Bente,  Respondent,  v.  Metropolitan  Street  Rail- 
way Company,  Appellant. 

Negligence — injury,  from  the  sudden  starting  of  a  street  car,  to  one  alighting  there* 
from — charge  as  to  the  burden  of  proof  in  reference  to  the  cause  of  the  sudden 
starting  of  the  car. 

The  law  imposes  upon  a  common  carrier  an  obligation  to  give  to  its  passengers 
an  opportunity  to  alight  from  the  car,  and  a  failure  to  perform  that  duty  con* 
stitutes  negligence. 


Digitized  by 


Google 


214     BENTE  v.  METROPOLITAN  STREET  R.  CO. 

Fibst  Depaktmknt,  Januaby,  1904.  [Vol.  90. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  the  plaintiff  gave 
evidence  tending  to  show  that  she  was  a  passenger  upon  one  of  the  defendant's 
street  cars,  and  that  while  she  was  alighting  from  the  car  after  it  had  come  to 
a  stop,  it  started  forward  with  a  Jerk,  throwing  her  into  the  street 

The  conductor  of  the  car  testified  that  the  place  in  question  was  a  regular  stopping 
place,  but  that  the  plaintiff  Btepped  off  the  car  backwards  before  it  had  come 
to  a  full  stop,  although  he  warned  her  to  wait  until  the  car  stopped. 

Meld,  that  a  charge  "that  if  the  Jury  find  the  car  had  stopped  and  that  Mrs. 
Bente  was  preparing  to  alight  and  the  car  gave  a  start  or  jerk  before  she  had 
a  reasonable  opportunity  to  alight,  unless  this  start  or  Jerk  is  satisfactorily 
explained  by  the  defendant,  it  was  guilty  of  negligence,  and  it  was  not  incum- 
bent upon  the  plaintiff  to  prove  what  caused  the  start  or  Jerk,"  was  proper; 

That  such  charge  was  not  susceptible  of  being  construed  as  a  charge  that,  if  the 
jury  found  that  the  plaintiff's  version  of  the  accident  was  true,  the  defendant 
was  liable  as  a  matter  of  law. 

LaughliX,  J.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  16th  day  of  May,  1903,  upon  the  verdict  of  a  jury  for  $3,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  13th  day 
of  May,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Arthur  Ofner,  for  the  appellant. 

Carlisle  J.  Gleason,  for  the  respondent. 

Inobaham,  J. : 

I  do  not  think  that  there  was  error  that  would  justify  a  reversal 
of  this  judgment.  The  defendant  insists  that  the  verdict  was 
against  the  weight  of  evidence.  The  plaintiff  was  a  passenger  upon 
a  car  operated  by  the  defendant  and  she  fell  to  the  street  in  getting 
off  the  car  opposite  the  depot  of  the  Harlem  Railroad  Company  in 
the  city  of  New  York.  She  testified  positively  that  the  car  came  to 
a  stop ;  that  as  she  started  to  get  off  the  car  it  started  forward  with 
a  jerk  and  she  was  thrown  into  the  street.  Her  evidence  was  not 
corroborated.  For  the  defendant  the  conductor  testified  that  the 
place  at  which  the  plaintiff  fell  was  a  regular  stopping  place  for  cars 
of  the  defendant's  line  and  that  they  usually  stopped  there  without 
a  signal ;  that  when  the  plaintiff  fell  the  car  had  not  come  to  a  full 
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stop  and  that  he  warned  the  plaintiff  to  wait  until  the  car  stopped ; 
that  he  started  towards  her  to  take  hold  of  her ;  that  the  first  thing 
he  knew,  before  he  conld  get  to  her,  she  stepped  off  backwards  and 
she  was  on  the  ground  and  that  he  got  off  and  helped  her  up ;  that 
after  the  plaintiff  fell  the  car  went  about  five  feet  and  then  it 
stopped ;  that  before  plaintiff  fell  off  the  witness  had  called  out  the 
Central  station.  The  motorman  testified  that  he  did  not  bring  his 
car  to  a  stop  at  or  about  the  Harlem  entrance  and  then  suddenly 
start  on  again.  Two  newsboys  who  were  in  the  vicinity  corroborated 
the  testimony  of  the  conductor,  but  there  are  circumstances  con- 
nected with  their  testimony  that  render  its  credibility  a  question  for 
the  jury.  A  police  officer  also  testified  that  when  the  plaintiff  fell 
the  car  was  moving,  which  is  quite  consistent  with  the  plaintiff's  tes- 
timony, as  she  says  she  fell  because  of  the  sudden  start  of  the  car, 
and  the  officer  does  not  testify  that  the  car  had  not  stopped  before 
the  plaintiff  fell  as  she  attempted  to  get  off.  The  testimony  of  the 
•conductor  that  the  plaintiff  stepped  off  backwards  is  not  entirely 
consistent  with  the  testimony  of  the  other  witnesses  for  the  defend- 
ant. It  was  also  proved  that  at  this  point  there  was  a  down  grade 
•and  that  the  car  would  start  forward  on  its  own  momentum  if  the 
brake  was  taken  off.  Considering  these  circumstances  and  the  tes- 
timony given  by  the  several  witnesses  for  the  defendant,  I  think  as 
the  jury  were  justified  in  believing  the  plaintiff's  testimony  as  they 
did  believe  it,  we  are  not  justified  in  saying  that  it  was  so  clearly 
against  the  weight  of  evidence  that  we  should  disregard  the  verdict 
The  only  other  error  pointed  out  by  the  defendant  is  presented 
by  an  exception  to  a  charge  of  the  learned  trial  judge  in  answer  to 
a  request  to  charge  made  by  the  plaintiff's  counsel.  The  learned 
judge  had  charged  the  jury  that  "  The  essential  contention  of  the 
•case,  as  I  said  at  the  outset,  is  that  the  plaintiff  was  hurt  because  of 
a  sudden  jerk  of  the  car.  If  there  was  no  such  jerk  then  her  case 
fails.  *  *  *  So  that  the  sole  question  for  you  to  determine  is 
whether  this  accident  was  caused  while  the  plaintiff  was  getting  off 
the  car,  after  it  had  come  to  a  full  stop  (and  before  a  reasonable 
-opportunity  had  been  given  to  her  to  get  off),  by  a  sudden  forward 
jerk  of  the  car  resulting  from  some  act  of  the  defendant's  servants. 
Of  course,  if  this  was  an  accident  pure  and  simple  the  plaintiff  cannot 
.recover.     The  defendant  is  not  liable  for  accidents  pure  and  simple. 
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It  is  only  liable  for  accidents  caused  by  the  negligence  of  its  serv- 
ants. So  you  must  find  before  you  give  the  plaintiff  a  verdict  that 
the  car  had  come  to  a  full  stop,  that  before  the  plaintiff  had  a 
reasonable  opportunity  to  get  off  the  defendant's  servant  caused  the 
car  to  be  jerked  forward  and  that  this  jerk  made  her  fall."  The 
plaintiff's  counsel,  after  the  charge  was  completed,  presented  to  the 
court  his  second  request.  That  request  is  not  in  the  record,  but  the 
court,  answering,  said  :  "  That  I  have  charged.  I  will  modify  what  I 
have  charged  with  respect  to  the  second  and  third  propositions,  to 
this  extent :  I  do  charge  that  if  the  jury  find  the  car  had  stopped  and 
that  Mrs.  Bente  was  preparing  to  alight  and  the  car  gave  a  start  or 
jerk  before  she  had  a  reasonable  opportunity  to  alight,  unless  this 
start  or  jerk  is  satisfactorily  explained  by  the  defendant  it  was 
guilty  of  negligence,  and  it  was  not  incumbent  upon  the  plaintiff  to 
prove  what  caused  the  start  or  jerk,"  and  to  this  the  defendant 
excepted.  This  charge  of  the  court  is  treated  by  the  defendant  as 
a  charge  to  the  jury  that  if  they  find  that  the  plaintiff's  version  was 
true,  that  the  defendant  was  liable  as  a  matter  of  law  and  that  was 
error  under  the  case  of  Kettegher  v.  Forty-second  St.,  etc.,  R.  It.  Co. 
(171  N.  Y.  309).  The  court  had  already  charged  the  jury  that  the 
one  question  for  them  to  determine  was  whether  the  plaintiff  in 
getting  off  the  car,  before  she  had  an  opportunity  to  alight,  was 
thrown  to  the  street  by  a  jerk  of  the  car  caused  by  the  employees 
of  the  defendant,  and  to  that  there  had  been  no  objection,  and  no 
request  to  modify  that  instruction  was  made  by  the  defendant's 
counsel.  The  modification  by  the  court  in  answer  to  the  second  and 
third  requests  was  simply  that  if  the  jury  found  that  the  car  had 
stopped,  and  as  the  plaintiff  was  preparing  to  alight  the  car  gave  a 
start  or  jerk  before  she  had  a  reasonable  opportunity  to  alight,  unless 
this  start  or  jerk  was  satisfactorily  explained  by  the  defendant  it 
was  guilty  of  negligence,  and  it  was  not  incumbent  upon  the  plain- 
tiff to  prove  what  caused  the  start  or  jerk. 

Considering  the  relation  that  exists  between  a  common  carrier  and 
its  passenger  and  the  duty  that  is  by  law  imposed  upon  the  carrier 
of  allowing  a  passenger  a  reasonable  opportunity  to  alight,  I  think 
that  if  the  car  stops  at  a  usual  stopping  place  for  the  purpose  of 
allowing  passengers  to  alight  and  a  passenger  in  the  act  of  alighting 
is  thrown  from  the  car  by  its  suddenly  starting,  that  there  is  neglect 
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to  perform  the  duty  imposed  upon  the  carrier.  That  the  law 
imposes  upon  a  common  carrier  an  obligation  to  give  to  its  passen- 
gers an  opportunity  to  alight  from  the  car  after  the  car  has  stopped 
for  that  purpose,  and  that  a  failure  to  perform  that  duty  constitutes 
negligence  is,  I  think,  the  settled  law  of  this  State ;  and  this  was  all 
that  the  court  charged.  It  did  not  charge,  as  in  the  case  of  Kelle- 
gher  v.  Forty-second  St.,  etc.,  JR.  JS.  Co.  (supra)  that  if  the  jury 
believed  the  witnesses  called  by  the  plaintiff  who  had  testified  to  the 
circumstances  under  which  the  accident  happened,  that  the  act  of 
the  conductor  was  a  negligent  act  and  such  an  act  as  would  warrant 
a  cause  of  action  on  behalf  of  the  plaintiff ;  but  in  this  case  the 
court  told  the  jury  that  it  was  negligence  on  behalf  of  the  defendant 
to  start  the  car  while  a  passenger  was  about  to  alight  when  the  car 
had  stopped  for  the  purpose  of  allowing  the  passenger  to  alight ;  and 
the  court  had  left  it  to  the  jury  to  say  whether  the  plaintiff  was  free 
from  contributory  negligence.  In  Martin,  v.  Second  Ave.  It.  R.  Co. 
(3  App.  Div.  448)  the  presiding  justice,  delivering  the  opinion  of 
this  court,  said:  "The  car  having  stopped  and  the  passengers 
being  called  upon  to  alight,  if,  in  the  act  of  alighting,  the  plaintiff 
was  thrown  from  the  car  by  a  jerk  of  the  car,  it  was  necessary  for 
the  appellant  to  prove  that  it  was  not  responsible  for  the  happening 
of  that  movement,  in  order  to  absolve  itself  from  liability.  It  was 
not  incumbent  upon  the  plaintiff  to  say  what  caused  the  jerk.  It 
was  negligence  upon  the  part  of  the  appellant  to  allow  the  car  to 
move  while  the  passengers  were  in  the  act  of  alighting ; "  and  it 
was  that  proposition,  sustained  by  the  unanimous  decision  of  this 
court,  that  the  learned  trial  judge  stated  to  the  jury,  and  in  that,  I 
think,  there  was  no  error. 

The  appellant  also  claims  that  the  verdict  was  excessive ;  but  con- 
sidering the  extent  of  the  injuries,  and  the  fact  that  the  plaintiff 
was  confined  in  the  hospital  from  the  twenty-sixth  of  July  to  the 
fourth  of  September,  the  fact  that  one  leg  is  permanently  shortened, 
with  a  stiff  joint,  we  cannot  say  that  the  verdict  was  excessive. 

I  think  the  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Van  Brunt,  P.  J.,  Patterson  and  Hatch,  JJ.,  concurred ; 
Lauohlin,  J.,  dissented. 
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Laughlin,  J.  (dissenting) : 

The  action  is  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  through  the  negligence  of  the  defendant  in 
suddenly  starting  one  of  its  cars,  on  which  the  plaintiff  was  a 
passenger,  while  she  was  in  the  act  of  alighting  therefrom,  which 
precipitated  her  upon  the  ground  inflicting  bodily  injuries.  The 
learned  trial  justice  drew  the  attention  of  the  jury  to  the  conflicting 
testimony  as  to  the  circumstances  under  which  the  accident  hap- 
pened, and  properly  instructed  them  that  the  plaintiff  was  bound 
to  show  by  a  preponderance  of  evidence  that  the  accident  was 
caused  solely  by  the  negligence  of  the  defendant.  There  was  evi- 
dence tending  to  show  that  after  the  car  stopped  on  Yanderbilt 
avenue,  adjacent  to  the  Grand  Central  station,  and  while  the  plain- 
tiff was  in  the  act  of  alighting,  the  car  started  with  a  jerk,  which 
threw  her  upon  the  ground,  inflicting  the  injuries  of  which  she 
complains ;  the  jury  might  have  found  from  the  evidence  that  the 
start  or  jerk,  if  any,  was  slight ;  that  the  conductor  did  not  signal 
the  motorman  to  start,  and  that  the  motorman  was  not  aware  that 
she  was  attempting  to  alight  at  that  point.  The  court  also  properly 
instructed  the  jury  that  the  defendant  was  not  liable  unless  the 
car  was  started  by  defendant's  servants  with  a  jerk  while  plaintiff 
was  alighting  and  that  this  caused  the  accident,  and  also  that  if  it 
was  a  mere  accident  there  was  no  liability,  as  defendant  was  only 
liable  for  the  negligence  of  its  servants.  At  the  close  of  the  charge 
counsel  for  the  plaintiff  requested  the  court  to  charge  the  second 
request  presented  by  the  plaintiff.  The  court  thereupon  said: 
"  That  I  have  charged.  I  will  modify  what  I  have  charged  with 
respect  to  the  second  and  third  propositions  to  this  extent :  I  do 
charge  that  if  the  jury  find  the  car  had  stopped  and  that  Mrs. 
Bento  was  preparing  to  alight  and  the  car  gave  a  start  or  jerk 
before  she  had  a  reasonable  opportunity  to  alight,  unless  this  start 
or  jerk  is  satisfactorily  explained  by  the  defendant  it  was  guilty 
of  negligence,  and  it  was  not  incumbent  upon  the  plaintiff  to  prove 
what  caused  the  start  or  jerk."  This  was  duly  excepted  to  by 
counsel  for  defendant.  Neither  the  first,  second  nor  third  request 
referred  to  is  printed  in  this  record.  This  was  the  last  instruction 
given  to  the  jury.  They  would  naturally  infer  from  this  language 
that  the  court  intended  to  modify  the  instruction  previously  given 
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and  to  lay  down  as  a  rule  of  law  that  the  mere  starting  of  the  car 
with  a  jerk,  under  the  circumstances  stated,  was  presumptively  a 
negligent  act  as  matter  of  law  which  would  render  the  defendant 
liable  regardless  of  the  extent  of  the  start  or  violence  of  the  jerk. 
This,  I  think,  was  error.  While  the  jury  would  have  been  justi- 
fied in  finding  that  this  act  constituted  negligence  on  the  part  of 
the  defendant,  yet  it  was  a  question  for  the  jury  and  should  have 
been  left  to  them  as  one  of  fact.  (Kdlegher  v.  Forty-second  Sty 
etc.,  R.  R.  Co.,  171  N.  T.  309.) 

Judgment  and  order  affirmed,  with  costs. 


The  People  of  the  State  of  New  Yoke,  Respondent,  v.  Luigi 
Lagboppo,  Appellant. 

Evidence  as  to  the  corpus  delicti  on  a  murder  trial — assumption  thereof  by  both 
parties  on  the  trial — exclamation  by  a  witness,  indicating  the  impression  made  by 
an  occurrence  upon  her  mind—  admission  in  evidence  of  a  knife  as  the  one  used 
in  committing  the  murder — charge  as  to  guilt,  where  several  persons  act  with  a 
common  purpose — a  failure  to  submit  one  question  and  the  submission  of  another 
to  the  jury  in  each  case  in  the  prisoner's  favor — it  is  not  a  ground  for  reversal 
on  his  part —  charge  as  to  reasonable  doubt. 

Upon  the  trial  of  an  indictment  for  murder  in  the  first  degree  it  is  incumbent 
upon  the  People  to  establish  by  direct  evidence  the  corpus  delicti,  which  is 
made  up  of  two  component  parts,  namely,  death,  as  the  result,  and  the  crim- 
inal agency  of  another,  as  the  means. 

The  first  of  these  components  must  be  established  by  direct  proof,  while  the 
other  may  be  established  by  circumstantial  evidence. 

Where,  upon  the  trial,  both  the  People  and  the  accused  assume  that  the  person 
whom  the  defendant  was  charged  with  killing  was  the  same  person  who  was 
proved  to  be  dead,  the  accused  is  not  entitled  to  have  a  judgment  of  convic- 
tion reversed  because  of  an  alleged  insufficiency  of  the  People's  proof  upon 
this  point. 

While  testimony  given  by  a  witness  to  the  effect  that  at  the  time  the  crime  was 
committed,  she  cried  "  there  goes  on  murder  here,"  is  technically  inadmissible 
as  it  is  a  characterization  by  the  witness  of  the  impression  made  upon  her  mind, 
the  refusal  of  the  court  to  strike  out  the  statement  does  not  require  the  rever- 
sal of  a  judgment  of  conviction  where  no  exception  was  taken  to  the  ruling 
and  it  is  undisputed  that  murder  was  actually  committed. 

Evidence  that  immediately  prior  to  the  commission  of  the  crime  the  defendant 
was  chasing  the  deceased  with  a  knife  in  his  hand;  that  two  days  after  the 
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occurrence  a  knife  was  found  underneath  a  starch  box  on  a  fire  escape  of  the 
house  adjoining  that  occupied  by  the  defendant;  that  such  knife  was  the 
property  of  the  defendant,  and  that  this  knife  would  produce  wounds  similar 
in  character  to  those  inflicted  upon  the  deceased,  is  sufficient  to  warrant  the 
introduction  of  the  knife  in  evidence. 

Where  it  appears  that  immediately  prior  to  the  stabbing  of  the  deceased  he  was 
being  pursued  by  the  defendant  and  his  two  brothers,  the  court  may  properly 
charge:  "If  you  are  satisfied  that  the  defendant  and  his  codefendants,  his  two 
brothers,  were  acting  with  a  common  purpose,  in  concert  one  with  the  other, 
and  that  this  purpose  was  to  take  the  life  of  the  deceased,  then  they  are  all 
equally  guilty  of  the  crime  as  charged,  no  matter  who  used  the  knife  or 
inflicted  the  wounds." 

The  failure  of  the  court  to  submit  the  question  of  the  defendant's  guilt  to  the 
jury,  upon  the  theory  that  the  wounds  found  upon  the  person  of  the  deceased 
were  inflicted  by  the  defendant  alone,  although  there  was  an  abundance  of 
evidence  to  sustain  a  conviction  on  that  theory,  does  not  operate  to  the  preju- 
dice of  the  defendant. 

The  fact  that  the  court  submitted  to  the  jury  the  question  whether  the  defend- 
ant, in  what  he  did,  acted  in  self-defense,  although  the  evidence  did  not  justify 
the  submission  of  that  question  to  the  jury,  affords  no  ground  for  the  reversal 
of  the  defendant's  conviction. 

Where  the  court  charges,  '•  The  People  are  obliged  to  make  out  their  case  beyond 
a  reasonable  doubt,"  and  then  reads  the  following  from  a  decision  in  the  Court 
of  Appeals:  "  The  defendant  is  entitled,  as  are  all  defendants  in  criminal  cases, 
to  have  his  guilt  established  to  the  satisfaction  of  a  jury  by  competent  evidence 
and  beyond  a  reasonable  doubt.  A  reasonable  doubt  is  such  a  doubt  as  a  man 
of  reasonable  intelligence  can  give  some  good  reason  for  entertaining  if  he  is 
called  upon  to  do  so,"  no  error  can  be  predicated  thereon. 

What  charge  is  not  susceptible  of  the  construction  that  it  limited  the  force  and 
effect  which  the  jury  were  authorized  to  attach  to  certain  evidence  bearing 
upon  the  original  dispute  which  led  up  to  the  killing,  considered. 

Appeal  by  the  defendant,  Luigi  Lagroppo,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York  in  favor  of  the  plaintiff,  entered  on  the  20th 
day  of  February,  1903,  convicting  the  defendant  of  murder  in  the 
second  degree  and  sentencing  him  to  imprisonment  for  life. 

Charles  G.  F.  Wahle,  for  the  appellant. 

Howard  8.  Gam,  for  the  respondent. 

Hatch,  J. : 

It  is  claimed  on  behalf  of  the  People  that  on  the  30th  day  of 
May,  1902,  at  about  half-past  five  o'clock  in  the  afternoon  Antonio 
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Avocato  came  to  his  death  from  wounds  inflicted  npon  his  person 
by  the  defendant.  While  there  is  considerable  contradiction  in  the 
testimony,  yet  npon  all  of  the  essential  features  of  the  case  there  is 
little  conflict.  It  was  made  to  appear  upon  the  part  of  the  People 
that  a  short  time  prior  to  the  infliction  of  the  wounds  there  had  been 
a  dispute  between  the  deceased  and  Antonio  Lagroppo,  a  brother  of 
the  defendant,  over  a  game  of  ball,  which  the  deceased  and  the 
three  Lagroppo  brothers,  Luigi,  Antonio  and  Domenico,  had  been 
playing  in  the  yard  in  the  rear  of  premises  at  319  East  One  Hun- 
dred and  Fifteenth  street  in  the  borough  of  Manhattan.  In  the 
course  of  the  dispute  Antonio  felled  the  deceased  with  a  blow  in  his 
face.  The  deceased  arose  and  came  out  into  One  Hundred  and 
Fifteenth  street  by  passing  through  the  hallway  of  No.  319.  As  he 
came  out  of  the  hall  he  was  seen  by  several  witnesses  running  down 
the  street  with  the  three  Lagroppo  brothers  in  pursuit,  the  defend- 
ant being  first,  with  Domenico  and  Antonio  second  and  third  respec- 
tively. The  deceased  ran  about  100  feet,  when  the  defendant 
overtook  him.  What  then  occurred  is  the  subject  of  considerable 
contradictory  testimony.  There  is,  however,  no  dispute  but  that  at 
this  place  and  at  the  hands  of  one,  or  all,  of  the  three  brothers, 
Avocato  received  the  wounds  from  which  he  subsequently  died. 
Some  of  the  witnesses  testified  that  when  the  defendant  overtook 
Avocato,  he  seized  him  by  the  collar,  stabbed  him  and  then  fell  upon 
him ;  that  the  other  two  brothers  fell  or  jumped  on  top  of  the  men 
who  were  down.  Other  witnesses  state  that  Avocato  stumbled  and 
fell ;  that  the  defendant  threw  himself  upon  him,  was  seen  to  strike 
him,  and  that  Domenico  came  with  a  long  stiletto  and  was  seen  to  strike 
with  that,  after  he  had  thrown  himself  upon  the  prostrate  men. 
Within  a  few  seconds  after  the  fall  the  men  arose  from  the  street,  and 
it  was  found  that  Avocato  had  received  wounds  from  which  he  there- 
after died.  It  was  also  found  that  the  defendant  had  received  two  stab 
wounds,  one  in  each  arm  near  the  shoulder.  It  is  testified  to  by  all 
of  the  witnesses  that  the  pursuit  of  Avocato  by  the  three  brothers 
in  the  street  took  place.  It  was  claimed,  however,  that  Avocato 
was  the  aggressor  and  that  he  struck  the  defendant  in  the  hallway 
with  a  knife,  inflicting  the  wounds  upon  his  arms ;  that  he  then  ran 
and  was  pursued  by  the  three  brothers,  and  that  the  defendant  was 
in  the  lead.     Some  of  the  witnesses  testified  that,  when  he  was  in 
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pursuit,  the  defendant  had  a  knife  in  his  hand ;  others  that  he  had 
no  knife,  but  that  it  was  Domenico  who  had  the  knife  and  who  did 
the  stabbing ;  and  the  defense  relied  upon  the  latter  statements  to 
acquit  the  defendant,  claiming  that  there  was  no  proof  which  would 
warrant  a  finding  that  the  wounds  were  inflicted  by  the  defendant,  but 
that  whatever  injury  was  done  was  done  by  Domenico.  Shortly  after 
the  affray,  officers  found  the  defendant  in  a  room  occupied  by  him  at 
321  East  One  Hundred  and  Fifteenth  street.  He  was  partly  undressed, 
and  rags  were  tied  around  his  wounds.  When  questioned  as  to  the 
occurrence  and  how  he  got  his  injuries,  he  stated  that  he  was  trying 
to  separate  the  combatants  in  a  fight  in  which  his  brothers  were 
engaged  and  that  one  of  his  brothers  had  stabbed  him.  A  similar 
declaration  was  also  testified  to  by  a  witness,  who  saw  the  defend- 
ant upon  the  street  immediately  after  the  affray.  One  of  the  police 
officers  subsequently  found  a  knife  under  a  starch  box  upon  the  fire 
escape  of  the  next  house.  It  was  produced  upon  the  trial  and  was 
claimed  by  the  People  to  have  been  identified  as  a  knife  belonging  to 
the  defendant,  and  that  the  wounds  upon  Avocato  were  of  such  a 
character  as  could  have  been  inflicted  with  this  knife.  The  two 
brothers  Domenico  and  Antonio  escaped  and  have  never  been 
arrested. 

There  is  a  distinct  hiatus  in  the  proof  as  to  what  became  of  Avocato 
immediately  after  the  wounds  were  inflicted.  Two  witnesses  testified 
that  he  got  up  from  the  street  and  went  to  a  drug  store  at  One  Hun- 
dred and  Fifteenth  street  and  First  avenue.  Of  what  occurred  in  the 
drug  store  there  is  no  proof.  Where  Avocato  was  thereafter  taken 
does  not  appear.  The  next  that  is  testified  concerning  him  comes 
from  Elmer  B.  Dixon,  a  police  officer,  who  states  that  some  time  on 
the  thirtieth  day  of  May,  the  hour  of  which  he  does  not  give,  he  saw 
"  the  deceased ;  the  dead  man "  when  he  was  in  the  station  house ; 
that  he  found  the  ambulance  at  the  door  of  the  station  house ;  that  he 
jumped  on  behind  with  Officer  Hollahan  and  they  were  driven  up  to 
321  East  One  Hundred  and  Fifteenth  street.  Whether  the  body  was 
in  the  police  station  or  in  the  ambulance,  or  what  was  done  with 
it,  nowhere  appears.  The  next  information  of  the  whereabouts  of 
the  body  is  that  it  was  in  the  morgue  at  the  foot  of  East  Twenty- 
sixth  street  in  the  city  and  county  of  New  York.  How  it  got 
there  is  not  disclosed.     By  reason  of  this  failure  to  produce  evi- 
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dence,  counsel  for  the  appellant  is  enabled  to  address  this  court  .in 
serious  argument  that  the  proof  is  insufficient  in  identification  of  the 
body  found  at  the  morgue  with  Antonio  Avocato,  who  was  stabbed 
in  the  affray.  The  argument  is  clearly  justified  from  the  state  of 
the  record  in  this  respect.  The  defendant  was  indicted  for  the 
crime  of  murder  in  the  first  degree ;  it,  therefore,  became  incum- 
bent upon  the  People  to  establish  by  direct  evidence  the  corpus 
delicti.  It  is  made  up  of  two  component  parts  —  death  as  the  result 
and  the  criminal  agency  of  another  as  the  means.  One  of  these 
component  parts  must  be  established  by  direct  proof.  One  being 
established  by  such  proof,  the  other  can  be  made  out  by  circum- 
stantial evidence.  (Rvloff  v.  People,  18  N.  T.  179;  People  v. 
Bennett,  49  id.  137.) 

It  appeared  that  wounds  were  inflicted  upon  Avocato  at  the  time 
of  the  affray,  yet  it  did  not  appear  what  the  specific  nature  and 
character  of  those  wounds  were,  or  whether  they  were  sufficient  to 
produce  death.  All  the  proof  upon  that  subject  is  that  Avocato 
was  stabbed  in  the  body ;  that  when  the  persons  removed  them- 
selves from  his  body  he  rose  to  his  feet  and  walked  away,  whether 
with  or  without  assistance  does  not  clearly  appear.  As  to  where  or 
when  he  died  there  is  not  a  syllable  of  proof.  We  do  not  find  it 
necessary  in  view  of  the  disposition  which  we  make  of  the  questions 
presented  by  this  appeal  to  determine  whether  the  direct  testimony 
is  sufficient  to  show  that  death  resulted  from  the  criminal  act  of  the 
defendant  committed  at  the  time  of  the  affray.  There  is  some 
direct  evidence  to  establish  such  fact.  Upon  this  subject,  however, 
we  express  no  opinion. 

The  People  to  sustain  this  judgment  rely  upon  the  sufficiency  of 
the  proof  to  establish  that  the  body  found  at  the  morgue  was  the 
dead  body  of  Avocato,  who  was  wounded  in  the  affray  The  proof 
upon  this  subject  is  given  by  Joseph  Trapani,  an  undertaker,  who, 
it  is  claimed  by  the  People,  buried  the  body  of  Avocato.  He  testi- 
fied that  he  had  known  Antonio  Avocato  three  or  four  years  before 
the  30th  of  May,  1902 ;  that  he  saw  him  on  the  morning  of  that 
day ;  that  he  next  received  an  order  from  his  wife  to  bury  the 
body ;  but  could  not  remember  whether  he  received  the  order  on 
the  first  of  June.  Thereupon  he  went  to  the  coroner  and  obtained 
a  permit  to  remove  the  body,  which  he  called  that  of  Antonio  Avo- 
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cato,  to  his  home,  2131  First  avenue.  The  body  was  removed  by 
an  agent  of  the  undertaker,  and  he  first  saw  it  at  the  last-named 
place,  and  states  that  it  was  the  body  of  Antonio  Avocato,  and  that 
he  was  dead.  At  this  place  an  autopsy  was  had  upon  the  body,  at 
which  the  undertaker  was  present ;  that  after  the  thirtieth  day  of  May 
he  buried  the  body  in  Calvary  cemetery,  and  that  the  person  so 
buried  he  had  known  when  alive  for  three  or  four  years  as  Antonio 
Avocato.  There  was  no  cross-examination  of  this  witness.  Several 
of  the  witnesses,  indeed  nearly  all  of  them,  testified  that  they  knew 
the  man  called  Antonio  Avocato ;  that  he  was  the  person  who  was 
in  the  yard  playing  ball  with  the  defendant  and  his  two  brothers, 
and  that  he  was  the  same  person  who  was  subsequently  chased  in 
the  street  by  the  defendant  and  his  brothers  and  thrown  down  and 
stabbed.  Salvatore  Polizzi,  a  witness  called  by  the  defendant,  and 
who  witnessed  the  affray,  testified :  "  I  saw  a  man  stabbed  and  I 
knew  the  next  day  that  that  man  was  dead."  While  this  was  a 
positive  statement  and  connected  the  dead  man  with  the  affray,  yet 
it  is  evident  from  the  testimony  that  the  witness  only  knew  of  the 
death  from  hearsay.  Thomas  Lingo,  another  witness  for  the 
defendant,  testified  that  he  knew  Antonio  Avocato  in  his  lifetime 
by  sight  and  had  been  informed  who  he  was ;  he  witnessed  the 
affray,  and  in  his  testimony  he  used  the  term  in  connection  with 
Avocato  as  being  the  "deceased."  Being  questioned  in  respect 
of  such  matter,  he  stated :  "  It  means  the  man  who  is  stabbed ; 
a  man  who  is  stabbed  is  the  deceased;  that  is  the  reason  I 
describe  Antonio  Avocato  as  the  deceased ;  not  because  he  was  sick ; 
he  wasn't  sick ;  I  understand  that  the  deceased  man  means  the  man 
who  died  ; "  and  again  he  says,  in  speaking  of  Avocato :  "  I  knew 
this  man  had  been  killed ;  I  had  only  seen  him  a  few  times  before. 
I  knew  he  had  been  killed  in  an  affray  with  these  three  brothers  — 
my  friends  —  and  I  knew  the  police  were  investigating."  Giovanni 
Selvaggio,  a  witness  called  by  the  defendant,  testified :  "  The  dead 
one  struck  at  Luigi.  When  Luigi  was  just  at  the  door  of  the  store 
the  dead  man  fronted  Luigi  and  struck  him.  *  *  *  Just  as 
Luigi  entered  the  hall  the  dead  man  struck  him."  And  again,  "  I 
say  I  saw  the  deceased  strike  the  defendant  here,  twice  —  strike  the 
defendant  in  the  hallway  of  319  East  One  Hundred  and  Fifteenth 
street  on  the  30th  day  of  May,  1902."     He  further  states  that  he 
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was  acquainted  with  Nelly  Avocato,  "  the  wife  of  the  deceased 
Charles  Cefola,  also  a  witness  for  the  defendant,  testified  that  he 
knew  Antonio  Avocato ;  he  witnessed  the  affray,  and,  after  describ- 
ing it,  states :  "  I  knew  a  man  had  been  killed  on  the  street ;  I  saw 
the  killing,"  and  the  witness  at  several  places  in  the  testimony 
denominated  Avocato  as  the  "deceased."  Antonio  Margone,  a 
witness  called  by  the  defendant,  testified  that  he  witnessed  the 
affray,  and  states,  "  I  always  knew  Avocato,  the  deceased.  I  knew 
him  since  the  time  when  we  had  been  born.  Well,  we  were  not 
exactly  friends  thoroughly,  but  we  used  to  meet  together  anywhere." 

In  the  course  of  the  trial  counsel  for  the  defendant  called  atten- 
tion to  the  lack  of  proof  of  the  height  of  the  parties,  and  among 
other  things  said, "  the  height  of  the  deceased.  There  is  no  evi- 
dence in  this  case  on  that  point."  During  the  whole  course  of 
the  trial,  both  by  the  People  and  by  the  defendant,  it  was  assumed 
that  Antonio  Avocato,  the  person  who  received  the  wounds,  was 
the  same  person,  the  body  of  whom  the  undertaker  buried.  It  was 
not  shown  that  there  was  any  other  person  by  that  name,  and  the 
proof  was  direct  that  a  man  of  that  name  received  the  wounds,  was 
subsequently  found  dead  and  was  buried.  To  the  lack  of  proof  we 
have  already  directed  attention.  The  only  failure  is  in  the  omission 
of  a  direct  statement  that  the  Antonio  Avocato  living  and  the 
Antonio  Avocato  dead  was  the  same  person.  The  proof  was  direct 
that  such  a  person  was  at  one  time  living  and  that  he  died,  and  the 
direct  testimony  of  some  of  the  witnesses  is  that  it  was  the  same 
Antonio  Avocato,  although  it  does  not  clearly  appear  that  these  wit- 
nesses were  speaking  from  actual  knowledge. 

The  court  would  have  been  authorized  to  accept  a  plea  of  guilty 
from  the  defendant  of  the  degree  of  crime  of  which  he  was  con- 
victed by  the  jury.  Had  he  pleaded  guilty  it  would  have  been  a 
confession  on  his  part  that  the  Antonio  Avocato  who  was  buried 
was  the  same  person  upon  whom  he  inflicted  the  wounds.  As  it 
was  competent  for  the  defendant  to  have  pleaded  guilty  to  this 
crime,  it  was  also  competent  for  him  upon  the  trial  to  admit  that 
the  person  whom  he  was  charged  with  killing  was  dead,  and  such 
admission,  if  made,  would  have  dispensed  with  the  necessity  upon 
the  part  of  the  People  of  proving  the  same  by  other  evidence. 
App.  Div.— Vol.  XC.        15 
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When,  therefore,  both  the  People  and  the  defendant  assumed  that 
the  person  who  was  stabbed  was  the  same  person  who  was  dead  and 
buried,  this  amounted  to  an  admission  of  such  fact  by  the  defend- 
ant ;  and,  as  the  proof  offered  directly  tends  to  establish  the  same  fact, 
we  think  it  sufficient  to  show  by  direct  and  competent  evidence  the 
death  of  the  person  charged  in  the  indictment  to  have  been  killed. 

It  was  disclosed  by  the  autopsy  that  the  cause  of  death  was 
hemorrhage  of  the  lungs,  due  to  penetrating  stab  wounds  of  the 
right  lung ;  that  these  wounds  passed  in  between  the  sixth  or  seventh 
and  eighth  ribs;  that  there  was  an  incision  of  the  lung,  cutting 
the  arteries,  and  that  this  came  from  knife  thrusts.  A  knife  was 
produced,  claimed  by  the  People  to  be  the  property  of  the  defend- 
ant, and  the  physician  who  made  the  autopsy  testified  that  the 
wounds  might  have  been  made  with  either  blade  of  this  knife. 

We  have,  therefore,  proof  of  the  death  of  Avocato ;  that  he  came 
to  his  death  through  hemorrhage  produced  by  knife  thrusts ;  and  it 
is  uncontradicted  that  knife  thrusts  were  delivered  upon  the  body 
of  the  deceased  by  the  defendant,  or  by  his  brother  Domenico,  or 
both  of  them.  We  have  no  hesitancy,  therefore,  in  reaching  the 
conclusion  that  the  proof  shows  that  the  deceased  came  to  his  death 
at  the  hands  of  the  defendant,  or  his  brothers,  acting  in  concert 
with  him.  This  being  the  result  of  the  evidence,  it  follows  that  the 
defendant  was  properly  convicted  of  the  crime  of  murder  in  the 
second  degree,  as  all  the  elements  which  constitute  that  crime  were 
present  and  developed  by  the  evidence.  If  the  death  of  Avocato 
be  regarded  as  established,  serious  contention  is  not  made  against 
such  conclusion.  If,  therefore,  no  errors  were  committed  upon  the 
trial  to  the  substantial  prejudice  of  the  defendant,  the  judgment  of 
conviction  should  be  affirmed.  It  is  claimed,  however,  that  such 
errors  were  committed  ;  one  in  the  admission  of  evidence,  and  the 
other  in  the  submission  of  the  case  by  the  learned  court  to  the  jury. 
As  to  rulings  upon  the  evidence  we  only  find  it  necessary  to  con- 
sider two  questions,  in  which  it  is  claimed  that  error  was  committed. 

The  first  is  found  in  the  testimony  of  the  witness  Marie  Rosso. 
She  testified  to  the  commencement  of  the  dispute  between  the 
deceased  and  Antonio  Lagroppo.  When  the  four  individuals  had 
passed  out  through  the  hall,  she  went  to  the  street  from  her  apart- 
ment and  observed  the  chase  of  the  deceased.     She  was  then  asked : 
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"Q.  What  did  yon  do  then?  A.  Then  I  commenced  to  holler 
'  there  goes  on  murder  here.'  "  Motion  was  made  to  strike  out  thia 
declaration.  The  motion  was  denied,  the  court  ruling  that  it  waa 
part  of  the  res  gestae.  No  exception  was  taken  to  the  ruling.  It 
may  be  that  technically  this  evidence  was  not  admissible,  as  it  was. 
a  characterization  by  the  witness  of  the  impression  made  upon  her 
mind,  but  it  could  not  in  view  of  the  testimony  bo  prejudicial  to 
this  defendant,  because  upon  undisputed  proof  it  was  shown  that 
murder  did  go  on,  and  as  what  was  done  was  practically  undisputed, 
the  mere  exclamation  of  a  witness  at  the  time  of  the  transaction  can 
scarcely  be  said  to  have  been  prejudicial  to  the  defendant. 

A  more  serious  question  perhaps  is  that  which  relates  to  the  intro- 
duction in  evidence  of  the  knife.  It  is  claimed  that  it  was  not 
6hown  to  have  been  the  property  of  the  defendant  and  was,  there- 
fore, highly  prejudicial.  Upon  this  subject  the  first  witness  called 
by  the  plaintiff  testified  that  the  defendant,  when  chasing  the 
deceased,  had  a  knife  in  his  hand  and  that  he  saw  the  blade.  The 
knife  was  then  produced  and  exhibited  to  the  witness  and  he  stated 
that  he  had  seen  it  before ;  that  the  defendant  once  had  it  out  in  his 
barber  shop  and  he  saw  him  sharpening  a  pencil  with  it.  The  wit- 
ness did  make  a  statement, "  I  never  saw  it  in  anybody's  possession,'* 
but  he  preceded  that  statement  by  saying  that  he  had  seen  it  before, 
and  followed  it  up  by  the  statement  of  its  U6e  by  the  defendant  in 
his  barber  shop.  Marie  Rosso  also  testified  that  she  saw  a  knife  in 
the  hand  of  the  defendant  during  the  chase  of  the  deceased. 
Anthony  J.  Berkowitz,  a  witness  called  by  the  defendant,  testified 
that  the  defendant  when  chasing  the  deceased  had  a  knife  in  his 
hand,  and  when  the  knife  was  produced  he  stated, "  Well,  I  did  not 
exactly  see  the  handle,  but  the  blade  was  a  little  bit  —  about  as  tall 
as  that  —  a  little  bit  taller ;  about  six  inches  long,  it  was,  where  I 
seen  it,"  and  then  he  described  the  manner  in  which  defendant  used 
it  upon  the  body  of  the  deceased.  Further  testimony  was  given  by 
the  police  officer  Beller,  who  stated  that  two  days  after  the  occur- 
rence the  defendant's  wife  and  another  lady  came  to  the  station 
house  and  gave  him  some  information.  The  information  was  sought 
to  be  elicited,  but  was  excluded  by  the  court.  After  this  the  wit- 
ness testified  that  he  went  into  the  house  next  to  that  occupied  by 
the  defendant,  and  on  the  top  floor,  underneath  a  starch  box  on  the 
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fire  escape,  he  found  the  knife  identified  as  the  property  of  the 
defendant,  and  the  further  proof  was  that  this  knife  could  have 
inflicted  the  wounds  which  were  found  upon  the  deceased.  When 
this  officer  informed  the  defendant  that  "  the  man  that  got  cut  in 
that  game  of  cards  is  dead  "  (referring  to  deceased),  the  defendant 
said :  "  What  was  I  going  to  do,  let  him  kill  me?" 

No  objection  was  interposed  to  any  of  this  testimony,  or  to  the 
introduction  of  the  knife  in  evidence,  and  if  it  had  been,  it  would 
have  been  unavailing.  The  knife  was  identified  as  the  property  of 
the  defendant  and  the  jury  were  authorized  to  find  under  the  evi- 
dence that  he  had  it  open  and  in  his  hand  when  he  was  engaged  in 
the  pursuit  of  the  deceased  and  that  he  used  it  upon  him.  This, 
coupled  with  the  character  of  the  wounds  and  the  fact  that  this 
instrument  would  produce  such  wounds,  was  clearly  sufficient  to 
authorize  the  introduction  in  evidence  of  the  knife.  So  far  as  there 
are  any  other  questions  raised  upon  the  evidence  we  are  unable  to 
find  that  any  of  the  rulings  were  erroneous  to  the  prejudice  of  the 
defendant. 

It  is  claimed,  however,  that  the  court  committed  error  in  the  sub- 
mission of  the  case  to  the  jury.  It  is  not  contended  but  that  the 
learned  judge  fairly  submitted  and  defined  the  various  degrees  of 
the  offense  of  whifeh  the  jury  were  authorized  to  find  the  defendant 
guilty  under  the  evidence.  The  court's  instruction  upon  this  point 
was  quite  comprehensive,  both  in  statement  of  the  offense,  as 
defined  in  the  several  statutes,  and  also  in  the  interpretation  which 
has  from  time  to  time  been  placed  upon  these  statutes  by  judicial 
decisions.  The  court  did  not  in  any  enlarged  sense  submit  to  the 
jury  as  a  question  for  them  to  find  whether  the  defendant  alone 
inflicted  the  wounds  which  caused  the  death  ;  but  upon  this  subject 
the  court  charged  that  if  the  deceased  came  to  his  death  by  knife 
wounds  inflicted  by  one  or  the  other,  if  done  with  intent  to  kill  and 
with  premeditation  and  deliberation,  it  constituted  murder  in  the 
first  degree,  if  the  evidence  satisfied  the  jury  of  such  elements 
beyond  a  reasonable  doubt.  The  court  then  charged :  "  If  you  are 
satisfied  that  the  defendant  and  his  codefendants,  his  two  brothers, 
were  acting  with  a  common  purpose,  in  concert  one  with  the  other, 
and  that  this  purpose  was  to  take  the  life  of  the  deceased,  then  they 
are  all  equally  guilty  of  the  crime  as  charged,  no  matter  who  used  the 
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knife  or  inflicted  the  wounds."  Under  the  evidence  this  charge  was 
undoubtedly  correct  and  laid  down  a  sound  proposition  of  law.  The 
court  followed  this  statement  of  the  law  with  a  summary  of  the  evi- 
dence, and  upon  this  evidence  the  jury  were  authorized  to  find  that 
the  defendants  were  in  pursuit  of  the  deceased  with  the  intent 
either  to  kill  him  or  to  inflict  upon  him  grievous  bodily  harm,  and 
that  during  the  pursuit,  and  continuously  up  to  the  infliction  of  the 
wounds,  the  defendants  were  actuated  by  a  common  purpose  to 
commit  a  felony.  Under  such  circumstances  the  law  is  well  settled 
that  each  and  every  one  of  the  persons  so  engaged  is  a  principal  in 
the  transaction  and  is  responsible  for  the  acts  of  the  other.  (Penal 
Code,  §  29  ;  IZulqfv.  People,  45  N.  Y.  213 ;  People  v.Flanigan, 
174  id.  356  ;  People  v.  SuUvocm,  173  id.  122.) 

The  evidence  would  clearly  have  justified  a  submission  of  the-, 
question  to  the  jury  as  to  whether  or  not  the  wounds  which  were, 
found  upon  the  deceased  were  inflicted  by  the  defendant  alone. 
Had  the  court  submitted  the  question  upon  such  theory  and  had  the 
jury  convicted  the  defendant,  there  is  an  abundance  of  evidence  to 
have  sustained  the  conviction.  The  fact  that  the  court  did  not  sub- 
mit this  question,  dissociated  from  the  acts  of  the  others,  did  not  at. 
all  tend  to  the  prejudice  of  the  defendant.  Logically  such  evidence: 
would  have  justified  a  conviction  of  the  defendant  of  murder  in  the- 
first  degree,  and  it  may  be  that  the  inducing  cause  for  the  jury's 
finding  a  lesser  degree  of  the  crime  for  which  the  defendant  was 
indicted  was  the  fact  that  the  court  did  not  submit  the  question  to 
the  jury  in  this  form.  It  does  not,  however,  lie  in  the  mouth  of 
the  defendant  to  make  complaint  of  this  fact,  as  its  distinct  tendency 
was  to  operate  to  his  advantage ;  consequently  in  no  sense  can  the 
defendant  be  said  to  be  prejudiced  by  this  omission.  Besides,  the 
court  did  state  in  one  part  of  the  charge :  "  You  need  only  to 
direct  your  attention  to  the  inquiry  :  was  this  killing  felonious ; 
was  it  lawful ;  was  it  done  with  intent,  by  this  defendant  alone,  or 
acting  in  concert  with  others,  for  a  common  purpose ;  was  it  done 
with  premeditation  and  deliberation  ? "  It  is  evident,  however,  that 
the  court  was  impressed  with  the  view  that  the  crime  was  committed 
by  the  three,  acting  in  concert,  and  in  the  main  the  charge  was  sub- 
mitted upon  such  theory. 

It  is  further  claimed  that  the  court  committed  error  in  the  f ollow- 
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ing  statement :  "  It  is  not  necessary  for  me  to  refer  to  the  events 
preceding  the  flight.  They  have  been  most  elaborately  discussed  by 
counsel,  and  the  discrepancies  between  the  witnesses  on  both  sides 
have  been  dwelt  on  at  considerable  length.  This,  however,  need  not 
embarrass  you  in  your  deliberations,  in  view  of  the  principles  of  law 
which  I  have  read  to  you."  Then  follows  the  language  first  above 
•quoted,  and  the  court  continues :  "  All  the  testimony  that  goes  to 
what  precedes  is  only  important,  I  think,  as  concerning  the  motive 
actuating  the  parties."  It  is  claimed  that  by  this  charge  the  court 
took  from  the  jury  the  importance  of  the  facts  which  had  been  given 
in  evidence  of  the  circumstances  surrounding  the  original  dispute 
between  these  parties.  Such,  however,  is  not  the  charge.  It  relates 
in  its  first  part  to  the  discussion  of  counsel  in  the  submission  of  the 
•case  and  their  statement  of  the  discrepancies ;  and  the  court  said, 
and  all  it  said,  was  that  they  need  not  be  embarrassed  in  their  delib- 
erations by  that,  and  then  reiterated  the  questions  which  they  were 
•to  determine,  and  finally  stated  that  the  testimony  of  the  circum- 
stances out  of  which  originated  the  dispute  were  important  as  con- 
cerning the  motive  which  actuated  the  parties,  and  this  was  all  the 
importance  such  testimony  had.  No  crime  was  committed  at  that 
time  above  that  involved  in  an  assault  in  the  third  degree,  but  it  did 
bear  directly  upon  subsequent  features;  and  in  accounting  for  them 
and  the  intent  and  motive  which  prompted  the  pursuit  and  the 
-stabbing,  such  testimony  was  important  and  the  court  submitted  it 
■to  the  jury  upon  such  theory.  Thus  the  jury  had  laid  before  them 
.such  testimony  for  their  consideration  and  its  bearing  upon  the 
isubject-matter  at  issue.  The  court  in  nowise  limited  the  force  and 
^effect  which  the  jury  were  authorized  to  attach  to  such  evidence ; 
and  in  view  of  all  of  the  circumstances  proved  upon  the  trial,  indeed 
not  disputed,  the  assault  in  the  yard  became  very  much  lessened  in 
importance. 

Complaint  is  further  made  that  the  court  submitted  to  the  jury 
the  question  as  to  whether  the  defendant  in  what  he  did  was  acting 
in  self-defense,  and  the  claim  is  that  there  was  no  theory  developed 
oipon  the  trial  which  authorized  a  submission  of  this  question  to  the 
Jury,  We  may  admit  the  appellant's  contention  in  this  respect ;  but, 
surely,  the  defendant  cannot  complain  because  the  court  submitted 
a  defense  in  his  favor  which  the  evidence  did  not  justify.    Under 
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the  charge  of  the  court  the  jury  were  authorized  to  find,  and  so 
finding  acquit  the  defendant,  that  he  was  justified  in  doing  what  he 
did  in  order  to  protect  himself  from  injury.  The  defendant's  dec- 
laration was :  "  What  was  I  going  to  do,  let  him  kill  me  ? "  This, 
in  connection  with  the  stab  wounds  upon  his  arm,  was  probably  the 
inducing  cause  which  prompted  the  court  to  submit  such  question, 
and  the  defendant  cannot  complain  because  the  court  pointed  out  to 
the  jury  a  way  by  which  they  might  exonerate  the  defendant  from 
the  commission  of  the  crime  with  which  he  was  charged,  even 
though  the  evidence  did  not  justify  it. 

The  appellant's  further  contention  in  this  regard  is  that  the  court 
misled  the  jury  by  submitting  such  question,  when  it  ought  to 
have  submitted  the  question  as  to  whether  the  defendant  and  his 
brothers  were  in  pursuit  of  the  deceased  for  the  purpose  of  appre- 
hending him  on  account  of  the  stab  wounds  which  he  had  inflicted 
upon  the  defendant.  It  may  well  be  answered  in  view  of  this  con- 
tention that  if  the  court  was  not  justified  in  submitting  the  question 
of  self-defense,  it  certainly  was  not  justified  from  anything  that 
appeared  in  the  evidence  in  submitting  the  question  as  to  whether 
the  defendant  was  pursuing  the  deceased  for  the  purpose  of  appre- 
hending him  and  handing  him  over  to  justice.  "We  have  the  undis- 
puted facts  of  what  was  done,  and  therefrom  it  appears  that  there 
was  the  pursuit,  the  capture  and  the  killing,  and  such  facts  did  not 
warrant  a  submission  to  the  jury  of  pursuit  for  the  purpose  of  appre- 
hending the  deceased.  What  the  defendant  and  his  brothers  con- 
cededlj  did  effectually  destroys  such  contention. 

The  charge  respecting  good  character  may  be  subject  to  some 
criticism  (People  v.  Childs,  90  App.  Div.  58) ;  but  no  exception 
was  taken  thereto,  and,  as  we  are  satisfied  that  the  evidence  was 
abundant  in  support  of  the  verdict,  we  do  not  think  it  can  be  said 
that  prejudicial  error  arose  therefrom,  as  the  jury  were  in  fact 
authorized  by  the  charge  to  consider  evidence  of  good  character  as 
applied  to  the  particular  case. 

The  defendant  also  makes  complaint  of  the  charge  of  the  court 
upon  the  subject  of  reasonable  doubt.  The  court  charged :  "  The 
People  are  obliged  to  make  out  their  case  beyond  a  reasonable 
doubt."  And  then  the  court  read  a  decision  of  the  Court  of 
Appeals  as  to  what  constituted  a  reasonable  doubt  in  this  language : 
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"  The  defendant  is  entitled,  as  are  all  defendants  in  criminal  cases, 
to  have  his  guilt  established  to  the  satisfaction  of  a  jury  by  com- 
petent evidence  and  beyond  a  reasonable  doubt.  A  reasonable 
doubt  is  such  a  doubt  as  a  man  of  reasonable  intelligence  can  give 
some  good  reason  for  entertaining  if  he  is  called  upon  to  do  so." 
We  are  unable  to  find  any  defect  in  this  definition,  or  in  the  burden 
placed  upon  the  People  with  respect  to  the  crime  charged  in  the 
indictment.  They  were  told  in  terms  that  the  People  were  obliged 
to  make  out  their  case  beyond  a  reasonable  doubt.  These  are  words 
of  the  broadest  character.  There  was  no  limitation  placed  thereon 
respecting  any  essential  feature  constituting  the  offense  which  the 
People  were  not  bound  to  maintain  by  affirmative  proof,  and  this 
answered  all  requirements.  In  People  v.  Cantor  (71  App.  Div.  185) 
the  construction  which  was  placed  upon  the  charge  showed  that  the 
question  of  self-defense,  which  was  urged  in  favor  of  the  defendant, 
was  not  left  to  the  jury  in  the  form  which  the  law  required.  Instead 
of  charging  the  jury  that  the  People  were  bound  to  establish  beyond 
a  reasonable  doubt  that  the  defendant  therein  was  not  justified  in 
committing  the  homicide,  the  court  placed  such  burden  upon  the 
defendant  and  left  it  for  the  jury  to  say  whether  he  had  justified 
his  act,  and  the  court  held  that  in  60  submitting  the  case  the  jury 
were  not  left  to  determine  whether  the  People  had  established  to 
their  satisfaction  beyond  a  reasonable  doubt  that  the  defendant  was 
guilty  of  the  crime  charged.  As  we  have  already  observed,  the 
present  charge  answered  such  requirement  with  respect  to  every 
feature  which  the  case  presented. 

Upon  the  whole  case  we  are  satisfied  that  the  evidence  submitted 
was  abundant  to  show  the  guilt  of  the  defendant  and  that  his  con- 
viction was  justified  thereby.  Therefore,  no  injustice  has  been 
wrought  upon  him,  and  as  there  are  no  exceptions  which  present 
legal  error  and  nothing  which  appears  to  show  that  any  substantial 
right  of  the  defendant  has  been  prejudiced,  we  are  required  to 
render  a  judgment  of  affirmance.     (Code  Crim.  Proc.  §  542.) 

It  follows  that  the  judgment  of  conviction  should  be  affirmed. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Laughlin,  JJ., 
concurred. 

Judgment  affirmed. 
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Louis  Rothschild,  Respondent,  i>.  Henry  Allen  and  Edward  L. 

Norton,  Appellants. 

Relation  between  a  stockbroker  and  a  customer  —  extent  of  the  former*9  right  to  pledge 
the  stock  —  when  such  a  pledge  is  not  a  conversion  —  effect  of  a  sale  by  the  pledgee 
without  notice  to  the  customer  —  an  assignment  of  the  stock  is  an  assignment 
of  the  cause  of  action  for  conversion  —  a  failure  to  deposit  further  margin  does 
not  justify  a  sale  without  notice  —  proof  of  the  conditions  of  the  pledge  by  the 
broker. 

The  relation  existing  between  a  stockbroker  and  a  customer  for  whom  he  has 
purchased  stocks  on  margin  is  that  of  pledgor  and  pledgee,  the  legal  title  to 
the  stock  being  in  the  customer. 

The  stockbroker  may  pledge  the  stock,  and  his  pledgee  will  obtain  a  good  lien 
therein,  which  he  may  enforce  by  a  sale  of  the  stock  without  notice  to  the  cus- 
tomer and  without  incurring  any  liability  to  him  or  to  the  broker. 

If  the  broker  exercises  his  right  to  pledge  the  stock,  he  is  bound  at  all  times 
to  keep  himself  in  leadiness  to  deliver  the  particular  shares  or  an  equivalent 
number  of  similar  shares  to  the  customer,  whenever  the  latter  offers  to  pay  the 
unpaid  portion  of  the  purchase  price  of  the  stock. 

If  the  pledge  effected  by  the  broker  secures  to  the  customer  the  right  to  obtain 
the  stock  from  the  pledgee  upon  payment  of  the  balance  of  the  purchase 
price,  the  pledge  does  not  constitute  a  conversion  of  the  stock  by  the  broker, 
even  though  he  neglects  to  keep  on  hand  an  equivalent  number  of  shares  of 
similar  stock. 

If,  however,  in  such  a  case  the  broker's  pledgee  sells  the  stock  without  giving 
the  customer  notice  of  the  time  or  place  of  the  sale,  or  an  opportunity  to  pro- 
tect his  interest  by  depositing  more  margin  (to  which  he  was  entitled  under 
the  contract  with  the  broker),  and  thereafter  the  broker  refuses  to  comply  with 
the  customer's  demand  for  delivery  of  the  stock  upon  payment  of  the  balance 
of  the  purchase  price,  the  broker  is  guilty  of  a  conversion. 

An  assignment  by  the  customer  of  his  right,  title  and  interest  in  the  stock  con- 
verted vests  in  the  assignee  the  right  of  action  for  tho  conversion  of  the  stock, 
although  it  makes  no  mention  of  the  right  of  action. 

Where  the  contract  between  the  customer  and  the  broker  provided  that  the  stock 
should  not  be  sold  unless  the  customer  should  fail  to  deposit  additional  margin 
on  notice,  and  that,  if  sold,  the  broker  would  give  the  customer  notice  of  the 
time  and  place  of  the  sale,  the  failure  of  the  customer  to  deposit  additional 
margins  on  notice  does  not  relieve  the  broker  from  the  necessity  of  giving 
notice  of  the  time  and  place  of  the  sale. 

Semble,  that,  in  an  action  brought  against  the  broker  for  the  conversion  of  the 
stock,  the  broker  is  entitled  to  show  the  arrangement  under  which  he  pledged 
the  stock. 

Appeal  by  the  defendants,  Henry  Allen  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
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the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d  day 
of  April,  1903,  upon  the  verdict  of  a  jury  for  $3,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  11th  day  of  May,  1903, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

John  J.  Crawford^  for  the  appellants. 

William  J.  £arr}  for  the  respondent. 

Hatch,  J. : 

This  action  is  brought  to  recover  damages  for  a  claimed  tortious 
act  of  the  defendants  in  converting  certain  stocks,  the  property  of 
plaintiff's  assignor,  Jacob  M.  Frank.  It  is  averred  in  the  complaint 
and  admitted  in  the  answer  that  the  defendants  were  stockbrokers, 
and,  as  such,  bought  upon  margin  for  Frank  200  shares  of  Anaconda 
Mining  Company  and  200  shares  of  American  Smelting  and  Refining 
Company  stock,  upon  which  Frank  had  deposited  $5,000  with  the 
defendants  to  margin  the  same.  There  had  been  other  transactions 
between  the  parties  not  material  to  be  now  considered.  It  was 
agreed  by  and  between  the  defendants  and  Frank  that  the  stock 
which  had  been  purchased  and  which  remained  in  the  hands  of  the 
defendants  should  not  bo  sold  unless  Frank's  margin  should  be 
exhausted  or  become  insufficient,  and  not  then  unless  they  should 
demand  of  him  that  he  give  increased  security  or  take  the  stocks 
and  pay  the  balance  due  therefor,  and,  if  sold,  that  the  defendants 
should  give  him  due  notice  of  the  time  and  place  of  such  sale  and 
due  opportunity  to  make  good  his  margin.  The  defendants  pledged 
the  stocks  purchased  for  Frank  with  the  Bank  of  Montreal,  the 
Bank  of  the  City  of  New  York  and  Talbot  J.  Taylor  &  Co.,  for 
loans  to  them.  It  does  not  appear  from  the  evidence  what  the 
agreement  of  pledge  of  these  stocks  was,  but  upon  the  trial  the 
defendants  were  asked  what  the  arrangement  was,  objection  was 
interposed  thereto,  the  court  excluded  the  same  and  plaintiff  excepted. 
We  think  this  ruling  was  error,  as  the  defendants  were  entitled  to 
show  if  such  was  the  fact  that  the  agreement  of  pledge  was  of  such  a 
character  that  Frank  could  at  any  time,  upon  paying  the  amount 
unpaid  upon  the  purchase  price  of  the  stocks,  obtain  the  same  from 
the  pledgee.    In  the  disposition,  however,  which  we  make  of  this 
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appeal  such  error  is  unavailing,  for  we  assume  as  a  fact  that  the 
agreement  of  pledge  protected  Frank's  right  to  the  delivery  of  the 
stocks  at  any  time  when  he  should  make  payment  of  the  purchase 
price,  and  this  assumption  secures  to  the  defendants  all  possible  benefit 
which  they  could  derive  had  the  entire  agreement  of  pledge  been 
given  in  evidence.  On  the  18th  day  of  December,  1899,  the 
defendants'  firm  suspended  business,  and  on  that  day  the  pledgees 
of  the  stock  sold  the  same  and  appropriated  the  money  therefor  to 
reimburse  them  for  loans  which  they  had  made  to  the  defendants. 
No  notice  of  the  time  and  place  of  the  sale  was  given  to  Frank,  nor 
was  he  given  a  reasonable  opportunity  to  protect  his  interest  by 
f  nrther  margins,  if  such  act  upon  his  part  would  have  availed  to 
prevent  a  sale.  Frank,  having  learned  of  the  suspension,  went  to 
the  office  of  the  defendants,  demanded  his  stocks  and  was  informed 
that  the  firm  had  suspended  business  and  that  they  could  not  make 
delivery  of  the  same.  On  the  fifth  of  January  following  he 
made  another  demand  for  their  delivery.  While  there  was  some 
conflict  in  the  evidence  as  to  whether  a  demand  was  made  by  Frank 
of  the  defendants  for  the  delivery  of  the  stock,  the  evidence  war- 
ranted the  jury  in  finding  that  such  demand  was  made.  Under 
date  of  December  18,  1899,  the  defendants  sent  to  Frank  three 
letters,  signed  by  the  defendants  "  Per  B,"  stating  in  each  "  We  have 
sold  for  your  account  and  risk,"  and  then  follows  in  each  one 
respectively  the  name  of  the  pledgees  of  the  stock  and  the  number 
of  shares  respectively  sold  of  each.  These  notices  reached  Frank 
on  the  twentieth  and  twenty-first  of  December.  Frank  subse- 
quently assigned  the  shares  of  stock  to  the  plaintiff  herein. 

The  legal  rules  which  govern  the  respective  rights  of  the  parties 
in  this  transaction  have  been  the  subject  of  repeated  adjudication, 
and  the  law  bearing  thereon  is  fairly  well  settled.  The  relation 
which  is  established  between  the  broker  and  a  customer,  who  buys 
stocks  upon  margin,  is  that  of  pledgor  and  pledgee.  The  legal  title 
to  the  stocks  is  in  the  customer  and  the  brokers  are  the  pledgees  of 
the  same  for  the  repayment  of  all  advances  made  by  them  in  connec- 
nection  with  the  transaction.  (Markham  v.  Javdon,  41  N.  Y.  235 ; 
Baker  v.  Drake,  66  id.  518;  GiOett  v.  Whiting,  120  id.  402.) 
Under  such  relation  the  broker  has  the  right  to  pledge  the  stocks 
and  obtain  from  the  pledgee  advances  of  money  thereon,  and  the 
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latter  by  such  transaction  obtains  a  good  lien  thereon  which  he  may 
enforce  by  a  sale  of  the  pledge  without  notice  to  the  owner  of  the 
legal  title,  and  without  incurring  any  liability  to  him  therefor,  or  to 
the  broker  making  the  pledge.  The  duty  and  obligation  which  the 
broker  owes  to  his  customer,  however,  is  quite  different.  It  was 
said  by  this  court,  in  speaking  of  such  obligation :  "  The  plaintiffs 
might  take  title  to  the  securities  in  their  own  name,  and  were  not 
bound  to  retain  or  deliver  the  identical  securities  purchased  for  the 
defendant.  Their  duty  was  to  keep  on  hand,  or  under  their  control, 
either  the  securities  of  the  defendant  or  a  like  kind  and  amount  of 
securities,  and  to  have  them  in  such  situation  that  the  defendant, 
by  paying  the  amount  due  by  him  thereon,  could,  at  any  time,  obtain 
them.  This  was  what  the  plaintiffs  agreed  to  do,  and  so  long  as  they 
did  this,  the  fact  that  they  used  the  securities  while  in  their  possession, 
awaiting  redemption  by  the  defendant  would  not  amount  to  a  con- 
version thereof."  And  further :  "  Any  disposition  of  the  defendant's 
securities  by  the  plaintiffs  which  would  deprive  him  of  his  right 
to  immediate  possession  thereof,  upon  payment  or  tender  of  the 
indebtedness  by  him  to  the  plaintiffs  on  account  of  such  securities, 
would  amount  to  a  conversion  thereof.  A  sale  or  loan  would  do 
this,  no  securities  of  a  like  kind  and  amount  being  kept  in  their 
place,  because  the  securities  would  be  gone  and  could  not  be  deliv- 
ered to  the  defendant."  (Douglas  v.  Carpenter,  17  App.  Div. 
329.)  While,  therefore,  the  defendants  herein  had  authority  to 
pledge  the  securities  to  secure  loans  to  them,  yet  they  were  bound 
in  making  use  of  the  securities  to  at  all  times  during  the  life  of  the 
transaction  keep  themselves  in  readiness  to  deliver  such  securities  or 
an  equivalent  number  of  the  same  kind  of  shares  to  Frank  when- 
ever he  should  offer  to  pay  the  unpaid  portion  of  the  purchase  price. 
If  the  stocks  were  so  pledged  that  delivery  from  the  pledgee  could 
be  had  when  demanded  by  Frank  upon  payment  by  him  of  the 
unpaid  purchase  price,  it  would  answer  the  obligation  assumed  by 
the  broker,  even  though  he  did  not  have  other  shares  of  the  same 
stock  upon  hand  to  deliver,  as  all  Frank  was  entitled  to  was  the 
delivery  of  the  shares  to  which  he  was  entitled  upon  payment,  and 
if  he  could  obtain  them  by  payment  conversion  of  the  stock  by  the 
broker  could  not  be  predicated  of  the  transaction.  In  the  numer- 
ous cases  which  have  arisen  the  sale  of  the  stock  which  has  been 
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held  to  be  a  conversion  was  usually  by  the  affirmative  act  of  the 
broker.  In  the  present  case  the  sale  was  not  in  fact  made  by  the 
broker,  but  by  the  pledgee  of  the  stock.  It  has  been  said  that  under 
such  circumstances  there  was  no  conversion  of  the  stock  by  the 
broker,  as  he  was  not  guilty  of  conversion  in  pledging  the  stock,  and 
took  no  affirmative  steps  resulting  in  its  sale  ;  that,  therefore,  his  act 
constituted  only  a  breach  of  the  contract,  which  he  had  made,  but 
did  not  constitute  a  conversion  of  the  stock  by  him.  We  think  this 
contention  cannot  be  supported.  The  acts  of  the  defendants  herein 
placed  the  stock  beyond  their  power  to  deliver  the  same  when  called 
upon  so  to  do  and  they  did  not  keep  on  hand  an  equivalent  number 
of  other  shares  to  meet  the  demand.  They  could  only  make  use  of 
the  stock  by  certainly  guaranteeing  their  ability  to  procure  and 
deliver  when  called  upon  by  the  owner  so  to  do.  When  they 
pledged  the  stock  to  secure  their  own  loans  they  did  so  at  the  peril  of 
being  able  to  deliver  the  same  if  delivery  was  demanded  by  the 
owner  and  he  tendered  payment.  They  were  not  authorized  to 
pledge  it,  except  upon  that  condition.  It  was  their  act  which 
placed  it  beyond  their  power  to  deliver  this  stock  or  its  equivalent 
when  Frank  made  demand  upon  them  60  to  do.  When  that  demand 
was  made  they  were  without  ability  to  perform,  and  as  they  had  not 
complied  with  the  conditions  which  alone  gave  them  the  right  to 
pledge  the  stock,  the  resultant  sale  of  the  same  became  by  operation 
of  law  their  act  and  such  act  was  as  to  them  and  between  them  and 
Frank  a  conversion  of  his  property.  In  Lawrence  v.  Maxwell  (53 
N.  Y.  19)  the  action  was  for  conversion  of  certificates  of  stock, 
delivered  by  the  customer  to  margin  a  gold  transaction  by  a 
broker.  The  stocks  were  hypothecated  by  the  broker  with  the 
knowledge  of  the  customer.  Thereafter  the  plaintiff  tendered  to 
the  broker  the  amount  secured  by  the  delivery  of  the  stock 
and  demanded  its  return,  and  the  broker  refused,  from  inability 
to  comply  with  the  demand.  Judge  Allen,  in  delivering  the 
opinion  of  the  court  upon  this  subject,  said  :  "  Conceding  the  right 
to  use  the  stock  pledged,  by  way  of  hypothecation,  or  otherwise,  as 
claimed,  and  that  it  was  at  the  time  of  the  tender  and  demand  law- 
fully out  of  the  actual  possession  of  the  defendant,  it  was  his  duty 
at  once  to  regain  the  possession  and  restore  the  same  to  the  plain- 
tiff.    A  neglect  or  refusal  to  do  so  gave  to  the  plaintiff  an  action  as 
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for  a  conversion  of  the  property.  {Franklin  v.  Neate,  supra.)* 
It  is  immaterial  whether  the  stock  was  hypothecated  by  the  defend- 
ant upon  a  loan  of  money  for  the  benefit  of  plaintiffs  trans- 
actions or  for  his  own  purposes.  In  either  case  the  duty  and  the 
obligation  were  the  same.  *  *  *  If  the  pledgee  may  use  the 
thing  pledged  he  must  do  so  at  his  peril,  and  so  use  it  as  not  to 
affect  the  ultimate  right  and  ability  of  the  pledgor  to  have  it  again, 
when  the  lien  shall  be  discharged."  It  may  be  further  said  that 
this  question  was  not  raised  or  in  anywise  presented  upon  the  trial. 
Indeed  the  proof  shows  that  plaintiff  regarded  the  act  of  sale  by 
the  pledgees  as  their  act,  for  in  the  notice  which  they  gave  the  state- 
ment was  "  We  have  sold  for  your  account  and  risk,"  and  no  claim 
was  made  that  they  were  nottchargeable  with  the  legal  results  which 
flowed  from  that  transaction,  or  but  that  it  should  be  considered  as 
their  affirmative  act,  and  as  the  question  was  not  raised  upon  the 
trial  it  is  not  available  to  be  considered  upon  this  appeal.  That  the 
pledgees  exercised  a  legal  right  when  they  sold  the  stock  does  not 
answer  to  relieve  the  defendants  from  their  obligation  to  deliver 
the  same  when  demand  was  made  upon  them  for  delivery.  We  are 
of  opinion,  therefore,  that  the  failure  to  deliver  the  6tock  when 
demand  was  made  upon  them  so  to  do  operated  as  a  conversion  of 
the  same  and  that,  therefore,  this  action  can  be  maintained. 

It  is  said,  however,  that  there  was  no  assignment  by  Frank  to  the 
plaintiff  of  the  cause  of  action  arising  out  of  the  conversion.  The 
assignment  in  form  is  of  the  right,  title  and  interest  of  Frank  in 
and  to  a  specified  number  of  shares  of  stock,  which  is  the  stock 
which  was  sold.  No  mention  therein  is  made  of  an  assignment  of 
the  cause  of  action,  and  it  is  claimed,  therefore,  that  the  cause  of 
action  did  not  pass.  Such  point  was  raised,  as  the  defendant  moved 
to  dismiss  upon  that  ground.  It  was  said  by  Judge  Allen  in  Sher- 
man v.  Elder  (24  N.  Y.  381) :  "  An  assignment  of  the  property  by 
name  after  the  conversion,  carries  the  right  of  action  for  the  con- 
version, ut  res  magi*  valeat  qtiam  pereat.  Courts  will  give  effect 
to  a  transaction  if  possible,  and  so  construe  an  instrument  as  to 
give  effect  to  the  intent  of  the  parties."  {Fitch  v.  liathbun,  61 
N.  Y.  579.) 

*  13  M.  &  W.  481. 
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The  court  correctly  charged  the  jury  that  even  though  there  was 
failure  after  notice  to  put  up  the  margin,  it  would  not  excuse  the 
giving  of  reasonable  notice  of  the  time  and  place  of  the  sale. 
There  is  no  evidence  in  the  case  which  would  justify  a  finding  that 
any  notice  was  given  of  the  time  and  place  of  sale.  The  defend- 
ants did  not  pretend  that  they  gave  any  notice,  nor  does  the  evi- 
dence show  that  a  reasonable  opportunity  was  given  to  deposit 
further  margins.  On  the  contrary,  the  evidence  is  satisfactory  to 
show  that  no  such  opportunity  was  given,  and  testimony  which  tends 
otherwise  is  not  sufficient  to  discredit  it.  The  court  submitted  to 
the  jury  the  proper  rule  of  damage,  and  the  amount  af  the  verdict 
finds  support  in  the  evidence. 

These  views  lead  us  to  the  conclusion  that  the  judgment  and 
order  should  be  affirmed,  with  costs. 

Van  Bbunt,  P.  J.,  Patterson,  Ingraham  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Law- 
rence H.  St.  Clais,  Appellant. 

Annoyance  to  a  person  in  a  public  place — when  the  action  of  a  licensed  private 
detective  in  following  a  person  is  a  misdemeanor  under  section  675  of  the  Penal 
Code — what  proof  is  necessary  to  establish  t?ie  offense — "in  any  place"  held  to 
mean  in  a  public  place. 

A  licensed  private  detective,  who  follows  another  for  the  mere  purpose  of  ascer- 
taining and  reporting  where  he  goes  and  what  he  does,  dogs  his  steps  about 
the  public  streets  and  places,  keeps  him  constantly  in  sight,  following  him 
into  buildings  or  waiting  outside  thereof  until  he  comes  out,  and  who  does  this 
in  such  a  manner  that  the  person  followed  observes  that  he  is  being  followed, 
and  who  persists  in  his  espionage  after  becoming  aware  that  it  has  been  dis- 
covered, is,  in  the  absence  of  legal  justification  for  his  conduct,  guilty  of 
violating  chapter  675  of  the  Penal  Code,  which  provides:  "Any  person  who 
shall  by  any  offensive  or  disorderly  act  or  language,  annoy  or  interfere  with 
any  person  or  persons  in  any  place,  or  with  the  passengers  of  any  public  stage, 
railroad  car,  ferry  boat,  or  other  public  conveyance,  or  who  shall  disturb  or 
offend  the  occupants  of  such  stage,  car,  boat  or  conveyance,  by  any  disorderly 
act,  language  or  display,  although  such  act,  conduct  or  display  may  not  amount 
to  an  assault  or  battery,  shall  be  deemed  guilty  of  a  misdemeanor/1 
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Such  conduct  on  the  part  of  the  detective  is  not  justified,  whether  his  purpose  is 
to  serve  a  civil  process  or  private  notice  or  paper,  or  to  report  the  character, 
habits  or  associations  of  the  person  under  surveillance,  or  to  obtain  evidence  to 
be  used  in  a  civil  action  or  proceeding. 

The  words  "  in  any  place,"  used  in  this  section,  mean  any  public  place,  and  the 
public  conveyances  mentioned  in  the  statute  were  not  specified  with  intent  to 
limit  the  application  of  the  words  "in  any  place,"  but  with  intent  to  remove 
any  question  as  to  whether  such  conveyances  were  public  places. 

In  order  to  establish  the  offense  mentioned  in  the  section  there  must  be  an  annoy- 
ance to  or  interference  with  some  person  in  a  public  place  by  act  or  language 
which  is  either  offensive  or  disorderly. 

McLaughlin,  J.,  dissented. 

Appeal  by  the  defendant,  Lawrence  H.  St.  Clair,  from  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the  first  division  of  the  city 
of  New  York  in  favor  of  the  plaintiff,  entered  on  the  1st  day  of 
June,  1903,  convicting  the  defendant  of  a  violation  of  section  675 
of  the  Penal  Code. 

James  W.  Osborne,  for  the  appellent. 

Howard  S.  Gans,  for  the  respondent. 

Laughlin,  J. : 

The  complainant,  Frederick  A.  La  Roche,  was  a  manufacturer  of 
electrical  apparatus  and  his  place  of  business  was  at  the  corner  of 
Thirteenth  and  Hudson  streets  in  the  city  of  New  York.  He  acted 
as  general  sales  agent  and  superintendent  of  the  business.  On  the 
3d  day  of  April,  1903,  the  defendant  was  in  the  employ  of  Mee- 
chan's  Detective  Agency.  On  that  day  he  was  arrested  by  a  police 
officer  for  following  the  complainant  from  place  to  place  along  the 
public  streets  and  making  inquiries  concerning  him  and  annoying  and 
interfering  with  him,  and  was  tried  on  that  charge.  The  People 
gave  evidence  tending  to  show  that  defendant  had  been  following 
the  complainant  for  four  days ;  that  he  would  station  himself  on 
the  street  corner  opposite  the  complainant's  office  in  the  morning 
and  remain  there  keeping  an  outlook  toward  the  office  or  toward 
complainant  when  on  the  walk,  in  front  of  the  office,  where  he  fre- 
quently transacted  business ;  that  when  complainant  came  upon  the 
street  defendant  would  follow,  in  plain  sight,  wherever  he  went ; 
that  whenever  complainant  went  into  a  restaurant  for  luncheon 
defendant  would  follow  him  in,  sit  at  a  table  near  by  and  leave  when 
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complainant  did  and  resume  his  pursuit ;  that  on  the  day  of  the 
arrest  complainant  departed  from  his  principal  place  of  business  in 
an  automobile  to  visit  a  branch  office  on  Thirty-eighth  street  and  the 
defendant  followed  on  a  bicycle,  riding  at  his  upmost  speed  to  keep 
nearly  up,  and  then  when  complainant  entered  his  branch  office  the 
defendant  watched  for  his  return  and  again  in  like  manner  followed 
the  automobile  back  to  the  place  from  which  it  started  and  on  seeing 
complainant  re-enter  his  place  of  business  dismounted  and  remained 
on  the  street  corner  looking  over  as  before ;  that  the  complainant 
observed  that  the  defendant  was  watching  and  following  him  and 
saw  defendant  point  him  out  to  several  people  and  overheard  him 
remark  to  them  "  That  is  him  now "  at  a  time  when  complainant 
was  endeavoring  to  transact  business  on  the  walk  in  front  of  his 
place  of  business ;  that  this  conduct  on  the  part  of  the  defendant 
disturbed  the  complainant's  peace  of  mind  and  interfered  with  his 
ability  to  transact  business ;  that  at  times  the  defendant,  when  evi- 
dently in  doubt  concerning  the  complainant's  movements,  made 
inquiries  of  complainant's  employees  and  others  and  on  these  occasions 
would  be  ol)served  pointing  over  toward  complainant's  place  of  busi- 
ness. The  defendant  did  not  attempt  to  speak  to  the  complainant  or 
obstruct  his  passage  upon  the  public  streets  or  elsewhere,  but  he 
kept  within  from  10  to  200  feet  and  usually  nearer  than  100  feet 
and  remained  in  plain  sight.  The  defendant  testified  in  his  own 
behalf.  He  denied  that  he  had  followed  the  complainant  prior  to 
the  day  of  the  arrest  or  that  he  made  inquiries  concerning  him  of 
any  one  except  the  janitor  of  the  building  and  one  of  complainant's 
employees.  He  assigned  no  reason  for  following  the  complainant 
except  that  he  was  instructed  by  the  detective  agency  to  go  around 
to  complainant's  place  of  business  and  "  look  and  see  "  what  he  was 
doing.  According  to  the  evidence  presented  in  behalf  of  the 
People,  however,  the  defendant  had  been  following  the  complainant 
for  several  days  and  in  a  manner  that  rendered  it  perfectly  obvious 
to  the  latter.  The  complainant  at  every  turn  was  confronted  with 
the  presence  of  the  defendant  in  the  immediate  vicinity  and  the 
inference  is  fairly  justified  that  defendant  became  aware  that  the 
complainant  had  discovered  his  espionage  and  thereafter  continued 
his  surveillance  as  before. 

App  Div.— Vol.  XO.        16 
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By  chapter  327  of  the  Laws  of  1891  section  675  of  the  Penal 
Code  as  originally  enacted  (Laws  of  1881,  chap.  676),  and  amended 
in  1882  (Laws  of  1882,  chap.  384),  was  amended  by  adding  thereto 
the  following :  "Any  person  who  shall  by  any  offensive  or  disor- 
derly act  or  language,  annoy  or  interfere  with  any  person  or  persons 
in  any  place,  or  with  the  passengers  of  any  public  stage,  railroad 
car,  ferry  boat,  or  other  public  conveyance,  or  who  shall  disturb 
or  offend  the  occupants  of  such  stage,  car,  boat  or  conveyance, 
by  any  disorderly  act,  language  or  display,  although  such  act,  con- 
duct or  display  may  not  amount  to  an  assault  or  battery,  shall  be 
deemed  guilty  of  a  misdemeanor."  The  charge  upon  which  the 
defendant  has  been  tried  and  convicted  is  for  a  violation  of  the  pro- 
vision of  the  section  added  by  the  amendment  of  1891. 

The  appellant  contends  in  the  first  place  that  the  words  "  in  any 
place  "  are  qualified  by  the  subsequent  provisions  of  the  statute,  and 
that  it  was  only  designed  to  prohibit  and  punish  acts  committed  in 
public  stages,  railroad  cars,  ferry  boats  or  other  public  conveyances, 
or  similar  places.  We  are  unable  to  agree  with  this  construction. 
The  words  "  in  any  place  "  undoubtedly  have  reference  to  a  public 
place;  and  public  stages,  railroad  cars,  ferry  boats  and  other 
public  conveyances  were  doubtless  specified  to  remove  any  ques- 
tion as  to  whether  they  were  public  places  and  included  in  the 
words  "  in  any  place "  preceding  them  in  the  statute.  It  does 
not  appear  whether  the  detective  agency  by  which  defendant 
was  employed  was  licensed  ;  but  since  it  is  unlawful  to  engage  in 
the  business  of  a  private  detective  for  hire  or  reward  without  a 
license  (Laws  of  1898,  chap.  422,  §§  1,  5,  as  amd.  by  Laws  of 
1901,  chap.  362  and  Laws  of  1899,  chap.  318  respectively)  it 
should,  perhaps,  be  presumed  that  the  firm  was  duly  licensed. 
It  is  contended  at  the  outset  by ,  counsel  for  appellant  that 
licensed  private  detectives  are  not  subject  to  the  operation  of  section 
675  of  the  Penal  Code,  even  if  otherwise  it  should  be  applicable  to 
them.  It  is  manifest  that  the  primary  object  of  licensing  private 
detectives  upon  good  character  being  satisfactorily  shown,  and 
requiring  them  to  give  a  substantial  bond,  is  the  protection  of  per- 
sons requiring  such  service  and  affording  them  redress  in  case  of 
misconduct.  The  language  of  the  statute  (Laws  of  1898,  chap.  422, 
§  2,  as  amd.  by  Laws  of  1901,  chap.  362)  indicates  that  it  was  con- 
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templated  that  such  licensed  detectives  or  detective  agencies  might 
engage  in  the  business  of  "  furnishing  or  supplying  information  as 
to  the  personal  character  of  any  person  or  firm,  or  as  to  the  character 
or  kind  of  the  business  and  occupation  of  any  person,  firm  or  cor- 
poration." But  this  does  not  indicate  a  legislative  intent  to  license 
or  permit  such  detectives  or  their  employees,  who  do  not  require  a 
license  (Laws  of  1898,  chap.  422,  §  4),  to  annoy  or  interfere  with 
citizens  or  others.  Moreover,  the  provisions  of  the  Penal  Code  now 
under  consideration  were  enacted  before  the  enactment  of  the  first 
statute  providing  for  licensing  private  detectives,  and  if  the  Legis- 
lature intended  to  exempt  them  from  the  operation  thereof  it  would 
have  so  provided.  A  6  we  view  it,  the  Legislature  intended  to  pro- 
hibit one  person  from,  by  any  offensive  or  disorderly  act  or  language, 
annoying  or  interfering  with  another  in  a  public  place.  Two  things 
must  occur  to  constitute  the  crime.  One  of  these  relates  to  the  con- 
duct of  the  accused,  and  the  other  to  the  effect  of  such  conduct  upon 
the  complainant.  There  must  be  an  annoyance  to  or  interference 
with  some  person  in  a  public  place  by  act  or  language  which  is 
either  offensive  or  disorderly.  It  is  clear  that  if  one  person,  without 
lawful  excuse,  persists  in  talking  to  or  walking  with  another,  with 
whom  he  is  not  acquainted,  this  may  be  offensive  or  disorderly  and 
it  may  constitute  an  interference  with  or  annoyance  to  the  person 
accosted  within  the  prohibition  of  the  statute.  Such  are  doubtless 
the  cases  that  commonly  arise  under  the  statute ;  but  the  scope  of 
the  statute  is  broad  and  necessarily  so.  There  can  be  no  doubt  that 
it  was  within  the  constitutional  province  of  the  Legislature  to  declare 
such  conduct  as  is  prohibited  a  misdemeanor,  even  though  there  be 
no  right  of  privacy  at  common  law,  as  is  claimed  to  be  the  effect  of 
the  decision  in  lidberson  v.  Rochester  Folding  Box  Co.  (171  N.  Y. 
538),  yet  it  does  not  follow  that  the  Legislature  is  powerless  to  pro- 
hibit conduct  such  as  it  has  here  declared  to  be  a  misdemeanor. 
The  Legislature  foresaw  that  it  would  be  impossible  to  specifically 
enumerate  the  various  acts  that  would  constitute  the  offense.  Con- 
sequently, whether  in  a  particular  case  the  statute  has  been  violated 
depends  upon  the  nature  of  the  conduct  of  the  defendant  and  its 
effect  upon  the  complainant.  Of  course  the  statute  does  not  prohibit 
the  officere  of  the  law  from  the  full  performance  of  their  duties  hi 
detecting  and  punishing  crime,  nor  does  it  prohibit  them  or  private 
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detectives  or  others  from  executing  or  serving  any  lawful  process, 
notice  or  other  paper  or  from  making  any  lawful  inquiries  or  investi- 
gation concerning  the  conduct  of  any  individual,  firm  or  corporation. 
But  when  one  person,  even  though  he  be  a  licensed  private  detective 
or  an  employee  of  one  so  licensed,  for  purposes  of  his  own  or  upon 
employment  for  hire,  persists  in  following  another  for  the  mere 
purpose  of  ascertaining  and  reporting  where  he  goes  and  what  he 
does  and  dogs  his  steps  about  the  public  streets  and  places,  keeping 
him  constantly  in  sight,  or  if  he  enters  a  building,  following  him  in 
or  waiting  outside  until  he  reappears,  and  does  this  in  such  a  man- 
ner that  the  person  followed  while  being  followed  observes  it,  and 
after  this  becomes  evident  to  the  defendant  he  still  persists  in  his 
surveillance,  it  may  fairly  be  inferred  from  these  facts  that  the  per- 
son followed  has  been  annoyed,  and,  in  the  absence  of  legal  justifica- 
tion, that  the  person  following  him  has  committed  an  offensive  or 
disorderly  act  causing  such  annoyance  within  the  letter  and  the  fair 
intent  and  meaning  of  this  statute.  It  cannot,  of  course,  be  author- 
itatively decided  upon  the  record  now  before  us,  which  discloses  no 
attempt  to  justify  except  the  mere  fact  of  employment  by  a  private 
detective  agency,  what  facts  would  constitute  a  justification  in  all 
cases.  If  the  purpose  were  to  execute  or  serve  a  civil  process,  or  to 
serve  a  private  notice  or  paper,  that  could  scarcely  justify  such  sur- 
veillance, for  the  service  should  be  made  as  soon  as  the  identity  of 
the  party  is  discovered  and  a  reasonable  opportunity  afforded  therefor. 
If  the  purpose  were  to  report  on  one's  character,  habits  or  association 
or  to  obtain  evidence  to  be  used  in  a  civil  action  or  proceeding,  a 
suspicion  as  to  what  might  be  discovered  by  such  espionage  would 
be  no  justification  for  conduct  annoying  an  individual  in  a  manner 
that  might  lead  to  a  breach  of  the  peace.  If  a  man  may  be 
followed  thus  openly,  so  may  any  woman  or  girl,  and  her  char- 
acter might  be  thereby  seriously  affected  without  redress  civilly 
or  criminally.  Skillful  private  detectives  should  be  able  to 
perform  any  lawful  services  for  which  they  may  be  employed 
without  following  a  person  in  this  open  manner  and  necessarily 
annoying  him ;  and  if  they  cannot,  they  must,  when  they  become 
aware  that  their  espionage  is  discovered,  desist  or  run  the  risk  of  a 
criminal  prosecution. 

We  are,  therefore,  of  opinion  that  the  facts  justified  the  con- 
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Yiction  of  tlie  defendant  of  a  violation  of  section  675  of  the  Penal 
Code  and  that  the  judgment  should  be  affirmed. 

Van  Brunt,  P.  J.,  Patterson  and  O'Brien,  JJ.,  concurred ; 
McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

The  rule  of  law  to  be  applied  to  the  facts  in  this  case  is  the  one 
which,  in  my  opinion,  should  be  applied  in  People  v.  Wetter  (89  App. 
Div.  611),  argued  on  the  same  day.  Here,  it  is  true,  it  does  not 
appear,  as  in  the  Wetter  case,  that  the  defendant  was  shadowing  the 
complainant  for  the  purpose  of  locating  him,  to  the  end  that  a  sub- 
pcena  to  appear  in  a  criminal  proceeding  might  be  served,  and  it 
is  equally  true  that  it  does  here  appear  that  on  one  or  more  occasions 
the  defendant  pointed  out  the  complainant  and  said,  "  That  is  him 
now,"  but  such  statement  was  made,  so  far  as  appears,  in  a  quiet 
and  orderly  manner.  It  did  not,  nor  did  the  other  acts  of  the 
defendant,  in  my  opinion,  constitute  within  the  meaning  of  the 
statute  disorderly  or  offensive  acts,  nor  make  the  defendant  guilty 
of  a  crime  simply  because  the  complainant  was  annoyed. 

The  reasons  assigned  by  me  for  the  reversal  of  the  judgment  in 
the  Wetter  case  are  equally  applicable  to  the  question  here  pre- 
sented, and  for  such  reasons  I  vote  for  a  reversal  of  the  judgment. 

Judgment  affirmed. 


The  Barber  Asphalt  Paving  Company,  Appellant,  v.  William  R. 
Willcox  and  Others,  as  Commissioners  of  Parks  of  the  City  of 
New  York,  and  The  City  of  New  York,  Respondents. 

Specification*  for  bids  in  New  York  city  —  what  specification*  do  not  authorize  the 
acceptance  of  a  proposal  for  a  patented  pavement. 

The  officials  of  the  city  of  New  York  prepared  specifications  for  the  paving  of  a 
street,  which  provided  as  follows: 

"The  bidder  may,  at  his  option,  offer  to  lay  the  roadway  pavement  in  one  or 
other  of  the  following  three  methods  separately  described  and  designated  herein, 
as  indicated : 

"Method  A.  Pavement  of  asphalt  blocks  three  inches  in  thickness,  with  a 
base  of  Portland  cement  concrete  and  mortar  three  inches  in  thickness. 


Digitized  by  VjOOQIC 


246    BARBER  ASPHALT  PAVING  CO.  v.  WILLCOX. 


Fiust  Department,  January,  1904.  [Vol.  90. 

"Method  B.  Pavement  of  sheet  asphalt  two  inches  in  thickness,  with  a 
bituminous  concrete  binder  one  inch  and  a  Portland  cement  concrete  base  three 
inches  in  thickness. 

"Method  C.  The  Warren  Patent  Bitulithic  Pavement  two  inches  in  thick- 
ness, with  a  base  of  bituminous  concrete  four  inches  in  thickness." 

"Method  C"  related  exclusively  to  a  patented  pavement  which  the  patentees 
had  the  exclusive  right  to  lay. 

Held,  that  the  city  officials  were  prohibited  from  accepting  the  proposal  for  the 
patented  pavement  by  section  1554  of  the  revised  city  charter,  which  provides, 
"Except  for  repairs,  no  patented  pavement  shall  be  laid  and  no  patented 
article  shall  be  advertised  for,  contracted  for  or  purchased,  except  under  such 
circumstances  that  there  can  be  a  fair  and  reasonable  opportunity  for  competi- 
tion, the  conditions  to  secure  which  shall  be  prescribed  by  the  board  of  estimate 
and  apportionment,"  for  the  reason  that  a  fair  and  reasonable  opportunity  for 
competition  was  not  afforded  with  respect  to  the  patented  pavement. 

That  the  three  kinds  of  pavement  were  materially  different  and  afforded  no 
standard  of  comparison  between  them  by  which  it  could  be  determined  which 
was  offered  at  the  lowest  price. 

Semble,  that  in  order  to  comply  with  the  provisions  of  the  charter  with  respect 
to  patented  pavements,  specifications  should  be  drawn  prescribing,  in  general 
terms,  the  character  of  the  pavement  and  the  nature  of  the  material  to  be  used, 
so  that  persons  in  a  position  to  lay  patented  or  unpatented  pavements  con- 
forming to  such  general  specifications,  might  compete  therefor.  The  right  to 
accept  a  bid  for  a  patented  pavement  depends,  in  the  first  instance,  on  iu 
being  the  lowest,  and,  if  not,  on  its  being,  in  the  judgment  of  the  board  of 
estimate  and  apportionment,  manifested  by  a  three-fourths  vote,  for  the  interest 
of  the  city. 

McLaughlin,  J.,  dissented. 

Appeal  by  the  plaintiff,  The  Barber  Asphalt  Paving  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New- 
York  on  the  13th  day  of  November,  1903,  denying  the  plaintiffs 
motion  to  continue  a  temporary  injunction  pendente  lite. 

L.  Laflin  Kellogg^  for  the  appellant. 

Chase  MeUeny  for  the  respondents. 

Laughlin,  J. : 

This  is  a  taxpayer's  action  to  enjoin  an  alleged  illegal  award  of  a 
contract  for  furnishing  and  setting  new  curbstones  and  paving  with 
a  patented  pavement  known  as  "Warren  Brothers  Bituminous 
Macadam  Waterproof  Pavement "  the  carriageway  of  Seventy-sec- 
ond street,  between  Central  Park  West  and  Riverside  Park  in  the 
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borough  of  Manhattan,  New  York.  The  defendants  have  prepared 
plans  and  specifications  for  this  work,  and  have  advertised  for  pro* 
poeals  therefor.  The  specifications  provide,  among  other  things, 
that  "  The  bidder  may,  at  his  option,  offer  to  lay  the  roadway  pave* 
ment  in  one  or  other  of  the  following  three  methods  separately 
described  and  designated  herein,  as  indicated : 

"  Mothod  A.  Pavement  of  asphalt  blocks  three  inches  in  thick- 
ness, with  a  base  of  Portland  cement  concrete  and  mortar  three 
inches  in  thickness. 

"  Method  B.  Pavement  of  sheet  asphalt  two  inches  in  thickness, 
with  a  bituminous  concrete  binder  one  inch  and  a  Portland  cement 
concrete  base  three  inches  in  thickness. 

"  Method  C.  The  Warren  Patent  Bitulithic  Pavement  two  inches 
in  thickness,  with  a  base  of  bituminous  concrete  four  inches  in 
thickness." 

It  is  conceded  that  said  "Method  C"  relates  exclusively  to  a 
patented  pavement  which  the  Warren  Brothers  have  the  exclusive 
right  to  lay,  and  that  with  respect  thereto  no  one  can  compete  with 
them  or  their  licensees.  The  plaintiff  alleges,  and  it  is  not  denied, 
that  the  defendants  intend  to  accept  the  proposal  for  the  patented 
pavement  and  to  award  the  contract  accordingly.  The  plaintiff 
contends  that  such  an  award  of  the  contract  will  be  in  violation  of 
the  provisions  of  section  1554  of  the  re  vised  charter  (Laws  of  1901, 
chap.  466),  which  provides  as  follows : 

"  Except  for  repairs,  no  patented  pavement  shall  be  laid  and  no 
patented  article  shall  be  advertised  for,  contracted  for  or  purchased, 
except  under  such  circumstances  that  there  can  be  a  fair  and  reason* 
able  opportunity  for  competition,  the  conditions  to  secure  which 
shall  be  prescribed  by  the  board  of  estimate  and  apportionment." 

The  defendants  on  the  other  hand  claim  that  the  board  of  esti- 
mate and  apportionment  has  prescribed  conditions  affording  a  fair 
and  reasonable  opportunity  for  competition  and  that  these  condi- 
tions are  embodied  in  the  specifications.  The  conditions  prescribed 
which  it  is  claimed  admit  of  such  competition  are  the  three  methods, 
A,  B,  C,  already  quoted,  together  with  particular  specifications  with 
reference  to  the  pavement  to  be  laid  under  each  of  the  methods 
respectively.  It  is  further  contended  on  the  part  of  the  respond- 
ents that  these  conditions  conform  to  the  views  expressed  by  this 
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court  in  the  case  of  Rose  v.  Low  (85  App.  Div.  461)  which  was  an 
action  to  enjoin  the  award  of  a  contract  for  paving  a  portion  of 
Seventh  avenue  with  this  patented  pavement  at  a  time  when  the  speci- 
fications described  the  patented  pavement  only.  After  our  decision 
on  that  appeal  adjudging  the  proposed  action  to  be  illegal  and  in 
violation  of  said  section  1554  of  the  revised  charter,  the  specifications 
in  question  were  prepared  evidently  with  the  idea  that  by  adopting 
them  and  inviting  proposals  thereunder  the  defendants  might  legally 
accomplish  this  purpose  of  awarding  the  contract  for  the  patented 
pavement.  I  think  the  respondents  are  in  error  in  respect  to  their 
claim  that  our  opinion  in  the  Hose  case  is  authority  for  awarding  a 
contract  for  the  patented  pavement  under  these  specifications.  It 
is  clear  that  the  Legislature  contemplated  that  a  patented  pavement 
might  be  used  notwithstanding  the  fact  that  no  one  but  the  patentee 
or  his  licensee  could  lay  the  same ;  but  it  is  equally  clear  that  it  has 
prohibited  the  award  of  a  contract  for  such  pavement  unless  the 
proposals  are  invited  under  circumstances  which  afford  a  fair  and 
reasonable  opportunity  for  competition.  It  is  manifest  that  the 
competition  could  not  be  with  reference  to  the  particular  patented 
pavement  for  the  patentee  has  the  exclusive  right  to  lay  that. 
What  the  Legislature  intended,  I  think,  is  that  the  proposal  by  the 
owner  or  licensee  of  the  patent  should  be  submitted  in  competition 
with  others  on  the  same  specifications.  Here  three  different  kinds 
of  pavement  are  specified  with  different  specifications  for  each,  and 
one  of  them  relates  solely  to  the  patented  pavement  and  is  not  open 
to  competition.  Aside  from  one  being  patented  and  the  others  not, 
it  is  evident  that  the  three  kinds  of  pavements  upon  which  bidders 
have  the  option  of  submitting  proposals  are  materially  different. 
"  Method  A  "  calls  for  an  asphalt  block  pavement,  the  blocks  to  be 
three  inches  in  thickness  with  a  base  of  Portland  cement,  concrete 
and  mortar  three  inches  in  thickness.  "Method  B"  relates  to  a 
pavement  of  sheet  asphalt  only  two  inches  in  thickness  with  a  con- 
crete binder  one  inch  and  a  Portland  cement  concrete  base  three 
inches  in  thickness ;  and  "  Method  0 "  provides  for  a  surface  of 
bitulithic  pavement  two  inches  in  thickness  with  a  base  of  bitumi- 
nous concrete  four  inches  in  thickness.  As  I  view  these  provisions 
of  the  revised  charter,  so  far  as  they  relate  to  patented  pavements,  they 
contemplate  that  the  specifications  may  provide  in  general  terms 
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for  a  smooth  sheet  pavement  with  a  base  of  a  certain  thickness,  pre- 
scribing in  general  terms  the  material  to  be  used,  and  with  a  binder 
over  the  base  of  a  certain  thickness,  prescribing  in  general  terms 
the  nature  of  the  material  to  be  used,  and  with  a  surface  of  a 
certain  thickness,  prescribing  in  general  terms  the  nature  of  the 
material  to  be  used  —  the  general  description  of  the  nature  of  the 
material  to  be  such  that  the  whole  maybe  open  to  competition. 
Then  bidders  might  be  allowed  to  present  proposals  specifying  the 
price  per  square  foot  or  yard  for  which  they  will  lay  the  pavement 
according  to  their  special  processes  or  formulas  whether  patented  or 
not,  but  which  must  conform  to  the  general  specifications.  If  any 
proposal  should  be  for  a  patented  pavement  the  right  to  accept  it 
would  depend  in  the  first  instance  on  whether  it  was  the  lowest  and, 
if  not,  whether  in  the  judgment  of  the  board  of  estimate  and  appor- 
tionment manifested  by  a  three-fourths  vote  it  would  be  for  the 
interest  and  advantage  of  the  city  to  accept  it  notwithstanding. 
(Revised  Greater  N.  T.  Charter,  §  419.)  Thus  we  would  have 
the  competition  required  by  the  revised  charter. 

The  provisions  of  the  revised. charter  prescribing  the  definiteness 
with  which  plans  and  specifications  for  public  work  shall  be  prepared 
have  not  been  drawn  to  our  attention  nor  have  I  examined  them, 
but  I  assume  from  the  provisions  of  section  1554  that  they  do  not 
require  the  preparation  of  plans  and  specifications  with  such  definite- 
ness and  precision  as  to  prevent  competition  for  a  patented  pave- 
ment. If  not,  then  I  see  no  reason  why  specifications  of  a  general 
nature  may  not  be  prepared  along  the  lines  I  have  indicated  or  on 
similar  lines,  leaving  each  bidder  to  present  his  particular  process  or 
formula  for  preparing  and  laying  the  different  parts  of  the  pave- 
ment, or  to  file  his  particular  specifications,  that  will  conform  to  the 
general  specifications  prescribed  by  the  city  authorities,  and  in  his 
proposal  refer  to  those  thus  filed  by  him.  This  is  the  view  I  enter- 
tained when  I  examined  the  question  on  the  appeal  in  the  Rose 
case  and  it  is  the  view  I  understand  to  be  expressed  in  the  opinion 
rendered  on  that  appeal.  The  specifications  in  question  do  not  con- 
form to  these  views.  The  different  parts  of  the  different  pavement 
called  for  differences  in  thickness  and  in  the  nature  of  the  material, 
aside  from  the  question  of  patents,  and,  for  these  reasons,  there 
would  be  no  standard  of  comparison  between  the  different  proposals, 
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for  determining  which,  in  reality,  would  be  the  lowest,  for  they  do 
not  involve  the  same  quantity  of  the  different  kinds  of  material  nor 
would  they  involve  the  same  amount  of  labor.  The  city  may  pro- 
tect itself  concerning  the  durability  and  practicability  of  the  pave- 
ment by  requiring  a  sufficient  bond  and  a  long-term  guaranty. 
With  these  provisions  and  requirements  the  officials  representing 
the  taxpayers  will  be  able  readily  to  determine  what  action  the 
interests  of  the  taxpayers  require,  and  they  will  be  much  more 
likely  to  obtain  the  performance  of  the  work  at  a  reasonable  price, 
which  is  the  object  of  competition,  than  under  specifications  such  as 
those  presented  by  this  record. 

For  these  reasons  I  am  of  opinion  that  the  order  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  for 
injunction  granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  concurred ;  O'Brien,  J., 
concurred  in  result ;  McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

I  dissent  upon  the  'ground  that  the  question  has  been  decided 
otherwise  by  this  court.    {Rose  v.  Zow>  85  App.  Div.  461.) 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  for  injunction  granted,  with  ten  dollars  costs. 
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Robert  F.  Livingston,  as  Receiver  of  All  the  Debts,  Property,  etc., 
of  Arnold  L.  Eaton,  Respondent,  v.  Fred  W.  Eaton  and 
Others,  Appellants,  Impleaded  with  Charles  Gross  and  Others, 
Defendants. 

Evidence  of  a  gift  by  a  judgment  debtor  of  a  mortgage  sought  to  be  foreclosed  by  a 
receiver  of  hie  property,  where  the  answer  does  not  allege  euch  gift  —  it  makes  com- 
petent proof  that  the  gift  was  fraudulent  and  void,  although  that  fact  was  not 
alleged  in  the  complaint — objection  that  the  receiver's  bond  was  not  properly 
executed — it  is  not  available  to  a  third  person  — what  omission  in  the  bond  is 
merely  an  irregularity. 

The  objection  that  the  bond  given  by  a  receiver,  appointed  in  proceedings  supple- 
mentary to  execution,  was  not  executed  in  the  form  required  by  the  statute,  is 
not  available  to  defeat  an  action  brought  by  the  receiver  to  collect  a  debt  due 
from  a  third  person  to  the  judgment  debtor. 

In  such  a  case  the  remedy  of  the  third  person  is  by  a  motion  to  require  the  bond 
to  be  made  to  comply  with  the  provisions  of  the  statute. 

The  omission  from  the  bond  of  a  certificate,  to  the  effect  that  the  person  who  took 
the  acknowledgment  of  the  surety  upon  the  bond  was  a  notary  public  is  a  mere 
irregularity  and  such  bond  may  properly  be  received  in  evidence. 

In  an  action  brought  by  a  receiver  appointed  in  supplementary  proceedings  to 
foreclose  a  mortgage  executed  to  the  judgment  debtor,  the  answer  of  the 
defendants  denied  that  the  plaintiff  was  the  owner  of  the  mortgage  and 
alleged  that  the  amount,  if  any,  due  thereon,  had  been  paid  prior  to  the  plain- 
tiff's appointment. 

Upon  the  trial  the  defendants  were  permitted  to  give  evidence  tending  to  estab- 
lish a  gift  of  the  mortgage  by  the  judgment  debtor  to  the  mortgagor,  although 
such  gift  was  not  alleged  in  the  answer. 


Digitized  by  VjOOQIC 


252  LIVINGSTON  v.  EATON. 

Fourth  Department,  January,  1904.  [Vol.  90. 

Held,  that  the  plaintiff  was  properly  allowed  to  show  that  the  alleged  gift  was 
fraudulent,  void  and  of  no  effect,  although  the  complaint  did  not  allege  the 
fraudulent  character  of  the  gift; 

That  the  defendants'  allegation  of  payment  was  in  no  sense  equivalent  to  an 
allegation  of  a  gift  of  the  mortgage. 

Appeal  by  the  defendants,  Fred  W.  Eaton  and  others,  from  a 
judgment  of  the  Supreme  Court  hi  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Herkimer  on  the  1st  day  of 
July,  1902,  upon  the  report  of  a  referee. 

The  action  was  commenced  in  December,  1889,  by  the  plaintiff, 
as  receiver  of  the  property  of  Arnold  L.  Eaton,  appointed  on  the 
6th  day  of  October,  1899,  in  proceedings  supplementary  to  execu- 
tion, to  foreclose  a  mortgage  for  $2,000  upon  certain  premises 
situate  in  the  city  of  Little  Falls,  in  the  county  of  Herkimer,  N.  Y., 
which  was  made  by  the  defendant  Fred  W.  Eaton,  the  son  of  said 
Arnold  L.  Eaton,  and  which  was  executed  and  delivered  to  said 
Arnold  L.  Eaton  as  part  of  the  consideration  of  premises  sold  by 
him  to  his  son. 

The  appellants,  by  their  briefs,  raise  two  points,  upon  which  it 
is  urged  that  the  judgment  should  be  reversed.  The  first  point  is 
that  the  trial  court  committed  reversible  error  in  receiving,  against 
defendant's  objection,  the  bond  of  the  plaintiff,  as  receiver,  because, 
as  is  claimed,  "  there  was  no  proof  of  its  execution  by  the  Surety  ; 
and  that  there  was  no  proof  of  the  official  character  or  authority  of 
the  Notary  Public  who  purported  to  have  taken  the  acknowledg- 
ment of  the  execution  by  the  Surety  ;  and  that  there  was  no  proof 
that  he  was  a  Notary  Public."  The  second  point  is  that  the  court 
committed  error  in  permitting  the  plaintiff  to  introduce  evidence 
tending  to  rebut  the  proof  made  by  the  defendant,  to  the  effect  that 
the  mortgage  in  suit  was  transferred  by  gift  from  Arnold  L.  Eaton 
to  the  defendant  Fred  W.  Eaton  about  Christmas  time,  1896,  and 
before  the  appointment  of  the  plaintiff  as  receiver,  which  evidence, 
offered  by  the  plaintiff  and  received  by  the  court,  tended  to  show 
that  such  alleged  gift  was  fraudulent  and  void.  There  was  no  alle- 
gation of  such  gift  in  the  complaint  or  answer,  and  no  allegation  in 
the  complaint  of  its  fraudulent  character. 

Eugene  E.  Sheldon,  for  the  appellants  Fred  W.  Eaton  and  Jessie 
S.Eaton. 
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Myron  G.  Browner,  for  the  appellant  Arnold  L.  Eaton. 
C.  J.  Palmer,  for  the  respondent. 

McLennan,  P.  J.: 

It  appears  that  on  the  27th  day  of  February,  1896,  Arnold  L. 
Eaton  was  the  owner  of  a  parcel  of  land  in  Little  Falls,  called  in 
the  record  the  icehouse  property,  and  that  on  that  day  he  conveyed 
the  same  to  the  defendant  Fred  W.  Eatoh,  and  as  a  consideration 
for  such  conveyance  the  defendant  Fred  W.  Eaton,  among  other 
obligations,  assumed  to  execute  the  mortgage  in  question  to  Arnold 
L.  Eaton.  Arnold  L.  Eaton  became  financially  embarrassed,  and  in 
proceedings  supplementary  to  execution  on  the  6th  day  of  October, 
1899,  the  plaintiff  was  appointed  receiver  of  his  property  by  an 
order  made  by  the  county  judge  of  Herkimer  county.  Such  order 
contained  the  usual  provisions,  and  also  provided  that  before 
entering  upon  the  discharge  of  his  duties  as  such  receiver  he 
should  execute  a  bond  in  the  penalty  of  $500  for  the  faithful 
discharge  of  his  duties.  Such  bond  was  executed.  It  was  pre- 
sented to  the  county  judge  and  was  approved  by  him.  The  bond 
so  approved  does  not  contain  a  certificate  to  the  effect  that  the  officer 
or  notary  public  who  took  the  acknowledgment  of  the  surety  upon 
such  bond  was  a  notary  public.  We  think  such  omission  was  simply 
an  irregularity,  and  is  not  available  to  the  appellant  upon  this  appeal 
(  Wright  v.  Nostrand,  94  N.  Y.  31,  45) ;  and  that,  notwithstanding 
the  failure  to  obtain  such  certificate,  the  bond  was  properly  received 
in  evidence.  But  independent  of  the  question  as  to  whether  or  not 
the  bond  was  properly  executed,  we  think  the  right  of  the  receiver 
to  maintain  the  action  must  be  sustained  in  this  proceeding,  even 
if  the  execution  of  the  bond  was  defective ;  that  the  validity  of 
the  bond  or  its  execution  cannot  be  raised  collaterally  in  defense 
of  an  action  of  this  kind.  The  plaintiff  was  appointed  receiver  of 
the  property  of  the  judgment  debtor,  Arnold  L:  Eaton,  in  proceed- 
ings supplementary  to  execution,  and  was  charged  with  the  duty  of 
collecting  and  applying  in  payment  upon  the  debts  of  such  judg- 
ment debtor  any  property  of  which  he  was  seized  or  possessed  at  the 
time  of  such  appointment.  We  think  it  is  not  available  to  a  cred- 
itor of  such  debtor  to  assert,  in  answer  to  a  claim  sought  to  be 
enforced  by  the  receiver,  that  such  receiver  has  not  given  a  bond 
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in  the  form  required  by  the  statute  (See  Code  Civ.  Proc.  §  715), 
but  that  the  remedy  of  such  debtor  is  by  motion  to  require  such 
bond,  if  defective,  to  be  made  to  comply  with  the  provisions  of  the 
statute. 

In  the  case  at  bar  the  plaintiff  was  duly  appointed  receiver  of  the 
property  of  Arnold  L.  Eaton.  He  took  possession  of  such  property 
and  entered  upon  the  discharge  of  his  duties  as  such  receiver,  and 
attempted  to  enforce  the  obligations  in  favor  of  the  estate  which  he, 
under  the  law,  was  charged  with  the  duty  of  protecting.  The  court 
having  jurisdiction  to  appoint  such  receiver,  we  think  the  objection 
that  there  was  some  informality  in  the  execution  of  the  bond 
required  to  be  given  by  such  receiver  is  not  available  to  a  creditor  in 
an  action  of  this  character.  We,  therefore,  conclude  that  the  first 
point  raised  by  the  appellants  should  not  be  regarded  as  sufficient  to 
require  a  reversal  of  the  judgment  appealed  from. 

As  to  the  second  point  raised  by  the  appellants :  The  plaintiff 
alleged  a  perfect  cause  of  action  in  his  complaint,  and  made  proof 
before  resting  of  such  facts  as  entitled  him  to  the  relief  demanded. 
The  defendants  by  their  answer,  so  far  as  it  is  important  to  note 
denied  that  the  plaintiff  was  the  owner  of  the  mortgage  set  forth 
in  the  complaint,  and  alleged  that  the  amount,  if  any,  due  upon 
such  obligation,  had  been  fully  paid  and  discharged  before  the 
appointment  of  the  plaintiff  as  receiver,  and  before  the  commence- 
ment of  this  action.  It  was  not  suggested  in  the  answer  of  either 
appellant  that  the  mortgage  in  suit  was  surrendered  or  trans- 
ferred as  a  gift  to  the  defendant  Fred  W.  Eaton  by  his  father 
Arnold  L.  Eaton,  the  mortgagee  therein  named,  before  the  appoint- 
ment of  the  receiver  or  before  the  commencement  of  the  action, 
but  notwithstanding  the  failure  to  allege  such  gift  the  defendants 
were  permitted,  by  cross-examination  of  plaintiff's  witness,  Arnold 
L.  Eaton,  to  give  evidence  tending  to  establish  such  gift.  There- 
upon the  plaintiff  was  permitted  to  show  that  the  alleged  gift  of 
such  mortgage  to  Fred  W.  Eaton  was  void,  fraudulent  and  of  no 
effect.  We  think  such  evidence  was  entirely  competent,  and  that 
its  reception  was  in  no  manner  prohibited  by  the  fact  that  the 
plaintiff  had  not  alleged  the  fraudulent  character  of  such  gift,  when 
the  plaintiff  by  his  complaint  was,  in  effect,  maintaining  that  no 
such  gift  had  been  made,  and  when,  by  the  answer  of  the  appellant, 
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no  such  gift  was  alleged.  The  defendants'  allegation  of  payment 
was  in  no  sense  equivalent  to  an  allegation  of  gift  of  the  obligation 
upon  which  recovery  was  sought. 

The  trial  court  found  that  on  the  23d  day  of  January,  1899,  the 
time  when  the  order  in  proceedings  supplementary  to  execution 
was  granted,  and  on  the  6th  day  of  October,  1899,  the  time  when 
the  plaintiff  was  appointed  receiver  of  the  property  of  Arnold  L. 
Eaton,  the  said  Arnold  L.  Eaton  was  the  owner  of  the  mortgage 
described  in  the  complaint  and  sought  to  be  foreclosed  in  this 
action,  and  that  such  mortgage  at  ench  time  was  in  the  actual  pos- 
session of  said  Eaton.  We  think  the  evidence  fully  supports  such 
finding,  and  that  no  error  was  committed  by  the  trial  court  in  the 
reception  of  the  evidence  objected  to  by  the  appellant,  and  which 
is  urged  as  a  ground  for  the  reversal  of  the  judgment  appealed 
from. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Willis  B.   Hobton,   Appellant,  v.  Erie  Preserving  Company, 

Respondent. 

Eetoppel —  aeguieecence  in  the  continuance  of  the  execution  of  a  contract,  without 
objection — time,  not  of  the  euence  of  a  contract — counterclaim — repreeentatiom 
of  an  agent,  made  without  authority  or  the  knowledge  of  hie  principal. 

November  21, 1899,  an  association  of  business  men  in  Irving,  Chautauqua  county, 
N.  T.,  entered  into  an  agreement  with  a  preserving  company,  which  pro- 
vided that  a  committee  of  such  association  would  procure  a  conveyance  to  the 
preserving  company  of  certain  land  in  the  Seneca  Reservation  and  would,  on 
or  about  January  1,  1900,  procure  the  passage  of  an  act  of  Congress  approving 
the  conveyance,  such  an  act  being  necessary  to  perfect  the  title. 

The  committee  also  agreed  to  secure  from  the  residents  and  farmers  of  Erie  and 
Chautauqua  counties  on  or  before  February  1,  1900,  subscriptions  amounting 
to  at  least  910,000  to  be  paid  to  the  preserving  company  in  fruits,  produce, 
labor,  team  work,  or  cash,  within  a  period  of  three  years  from  the  time  the 
preserving  company  should  commence  the  operation  of  a  canning  factory  on 
the  lands  in  question,  The  preserving  company,  on  its  part,  agreed  to  locate 
a  canning  plant  on  the  lands  and  to  begin  canning  operations  thereat  during 
the  season  of  1900. 


Digitized  by  VjOOQIC 


256  HORTON  v.  ERIE  PRESERVING  CO. 


Foubth  Department,  Januab*,  1904.  [Vol.  90. 

The  committee  procured  $7,000  in  subscriptions,  which  was  regarded  by  the  pre- 
serving company  as  a  compliance  by  the  committee  with  the  obligations 
imposed  upon  it.  The  subscription  agreement  obligated  the  signers  to  pay  the 
sum  of  $100  in  produce  during  the  years  of  1900,  1901  and  1902  "  for  the  pur- 
pose of  inducing  said  Erie  Preserving  Company  to  locate  their  new  canning 
factory  at  Irving,  New  York."  It  also  recited  that  the  preserving  company 
was  willing  to  locate  its  plant  at  Irving,  "  provided  a  certain  suitable  site  can 
be  secured,  and  a  reasonable  subscription  signed  by  the  produce  growers, 
workers  and  others  who  will  be  directly  benefited  by  the  location  of  their 
plant  and  business  at  Irving." 

Immediately  after  the  execution  of  the  contracts,  the  committee  of  the  business 
men's  association  procured  a  conveyance  of  the  lands  in  question  and  the  intro- 
duction in  Congress  of  a  bill  for  the  ratification  of  the  title.  Being  unable  to 
secure  the  speedy  passage  of  the  bill,  the  committee  extended  the  time  for  the 
erection  of  the  canning  factory.  The  bill  was  passed  on  February  27,  1901, 
and  the  preserving  company  immediately  commenced  the  construction  of  its 
plant  and  was  ready  for  business  in  1902. 

Held,  that  one  Horton,  a  signer  of  the  subscription  agreement,  who  stood  by  and 
saw  the  plant  erected,  without,  in  any  manner,  protesting  or  attempting  to 
cancel  his  subscription  because  the  plant  was  not  erected  in  1900,  was  estopped 
from  repudiating  his  subscription  upon  that  ground  ; 

That  the  time  when  the  factory  in  question  was  to  be  erected  was  not  of  the 
essence  of  the  contract,  but  that  the  true  meaning  of  the  contract  was  that  the 
preserving  company  would  erect  the  factory  as  soon  as  title  to  the  premises 
upon  which  it  was  to  be  built  could  be  perfected; 

That  in  an  action  brought  by  Horton  against  the  preserving  company  to  recover 
for  produce  which  he  had  sold  to  the  preserving  company  during  the  year 
1902  under  a  written  contract,  the  preserving  company  was  entitled  to  inter- 
pose a  counterclaim  for  the  sum  of  thirty -three  dollars  and  thirty-four  cents, 
representing  one-third  of  Horton's  liability  upon  the  subscription,  it  not  appear- 
ing that  the  written  contract  contained  a  provision  which  would  bar  the  pre- 
serving company  from  asserting  that  counterclaim; 

That  a  representation  made  by  the  agent  of  the  preserving  company  to  Horton  at 
the  time  the  contract  of  sale  was  entered  into,  to  the  effect  that  no  part  of  the 
value  of  the  produce  so  bought  would  be  deducted  on  account  of  the  subscrip- 
tion agreement,  was  not  binding  upon  the  preserving  company,  it  not  appear- 
ing that  the  agent  had  authority  to  make  such  representation,  or  that  the  pre- 
serving company  received  the  produce  with  knowledge  of  such  representation. 

Appeal  by  the  plaintiff,  Willis  B.  Horton,  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Chautauqua  on  the  20th  day  of  May,  1903,  upon  the  decision  of 
the  court  rendered  after  a  trial  before  the  court  without  a  jury  at 
the  Chautauqua  Trial  Term,  adjudging  that  the  plaintiff  recover  a 
certain  sum  deposited  in  court  by  the  defendant  before  the  corn- 
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inencement  of  the  action,  with  interest,  and  awarding  costs  to  the 
defendant. 

The  action  was  commenced  on  the  2d  day  of  February,  1903,  to 
recover  for  produce  sold  and  delivered  to  the  defendant  during  the 
season  of  1902,  under  a  contract  in  writing  bearing  date  the  10th 
day  of  February,  1902,  by  the  terms  of  which  the  plaintiff  agreed 
to  raise  and  deliver  to  the  defendant,  at  its  factory,  the  peas  and 
corn  which  might  be  grown  during  the  season  of  1902  upon  certain 
lands  of  the  plaintiff,  at  a  price  specified  in  the  contract ;  and  the 
defendant  on  its  part  agreed  to  pay  to  the  plaintiff  any  balance  that 
might  remain  unpaid  upon  such  crop  or  produce  on  the  22d  day  of 
January,  1903. 

Upon  such  date,  under  the  terms  of  the  contract,  there  was  con- 
cededly  due  and  owing  to  the  plaintiff  a  balance  of  $175.23.  The 
plaintiff  demanded  payment  of  said  sum  from  the  defendant,  which 
was  refused,  and  instead  the  defendant  tendered  to  the  plaintiff  the 
sum  of  $141.89  and  $1.63,  as  interest,  which  the  defendant  claimed 
was  the  full  amount  of  its  indebtedness  to  the  plaintiff,  the  defend- 
ant claiming  the  right  to  deduct  from  the  amount  due  and  owing  to 
the  plaintiff  under  the  contract  above  referred  to  the  sum  of  $33.34, 
being  the  amount,  as  is  claimed,  for  which  the  plaintiff  became 
indebted  to  the  defendant  by  virtue  of  a  subscription  or  agreement 
made  by  him,  and  which  amount  was  set  up  as  a  counterclaim  in 
defendant's  answer.  Such  counterclaim,  by  the  judgment  appealed 
from,  was  allowed  to  the  defendant,  and  its  allowance  raises  the 
only  question  presented  for  review  by  this  appeal. 

George  E.  Tovme,  for  the  appellant. 

Charles  J.  Bissell  and  P.  M.  French^  for  the  respondent. 

McLennan,  P.  J. : 

The  principal  facts  are  not  in  dispute.  On  the  21st  day  of 
November,  1899,  the  Business  Men's  Association  of  Irving,  Chau- 
tauqua county,  N.  Y.,  entered  into  an  agreement  in  writing  with 
the  defendant,  signed  by  the  president  and  secretary  of  such  asso- 
ciation, which  provided,  in  substance,  that  a  committee  of  such 
association,  named  in  such  agreement,  would  procure  a  conveyance 
to  the  defendant  of  fifteen  acres  of  land  therein  described,  which 
App.  Div.— Vol,  XC.        17 
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was  a  part  of  the  Seneca  reservation,  and  was  owned  by  one  Dennis, 
a  Seneca  Indian ;  and  would  procure  the  transfer  of  the  title  to  such 
lands  to  be  approved  by  act  of  Congress,  which  was  necessary  in 
order  to  perfect  the  same.  Ratification  or  confirmation  by  Congress 
was  agreed  to  be  procured  on  or  about  January  1,  1900.  Such 
committee  also  agreed  to  secure  "  from  the  residents  and  farmers  of 
Erie  and  Chautauqua  Counties,  on  or  before  February  1,  1900,  a 
subscription  list  amounting  in  value  to  at  least  the  sum  of  Ten 
Thousand  Dollars,  ($10,000)  said  sum  to  be  paid  to  said  Erie  Pre- 
serving Company  in  fruits,  produce,  labor,  team  work  or  cash, 
within  a  period  of  three  years  from  the  time  said  Erie  Preserving 
Company  shall  commence  the  operation  of  a  canning  factory  on 
the  above  site."  The  defendant  company  on  its  part  agreed  to 
locate  a  canning  plant  on  said  site,  and  to  begin  canning  operations 
thereat  during  the  season  of  1900. 

On  November  23,  1899,  by  another  instrument  in  writing  made 
between  the  parties,  said  first  agreement  was  modified  so  as  to  pro- 
vide that  in  case  the  committee  did  not  secure  in  subscriptions  the 
full  amount  of  $10,000,  if  they  used  their  best  endeavors  in  that 
regard,  the  amount  which  they  did  raise  would  be  accepted  by  the 
defendant  in  lieu  of  such  $10,000,  and  would  be  regarded  as  a  com- 
pliance by  the  committee  with  the  obligation  imposed  upon  it  under 
the  first  contract. 

On  said  23d  day  of  November,  1899,  the  defendant  executed  or 
caused  to  be  executed  and  delivered  to  the  committee  a  bond  con- 
ditioned, in  substance,  for  the  faithful  performance  by  the  defendant 
of  the  obligations  which  it  had  assumed  under  such  contract. 

Immediately  after  the  execution  of  the  contracts  in  question,  and 
the  delivery  of  the  bond  executed  by  the  defendant,  the  committee 
of  the  Business  Men's  Association  undertook  to  secure  subscriptions 
from  the  farmers  of  Erie  and  Chautauqua  counties,  as  they  had 
obligated  themselves  to  do  by  the  provisions  of  such  contracts.  The 
plaintiff,  with  many  others,  thereupon  signed  a  subscription  or 
agreement  by  which  he  obligated  himself  to  pay  to  the  defendant 
the  sum  of  $100  in  produce,  during  the  years  1900,  1901  and  1902 
equally,  "  for  the  purpose  of  inducing  said  Erie  Preserving  Com- 
pany to  locate  their  new  canning  factory  at  Irving,  New  York." 
It  was  recited  in  such  subscription  or  agreement  that  the  defend- 
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ant  had  shown  willingness  to  locate  a  canning  plant  at  Irving,  N. 
Y.,  by  giving  a  committee  of  the  citizens  of  the  village  of  Irving 
a  bond  in  the  sum  of  $1,000  to  show  its  good  faith,  u  provided  a 
certain  suitable  site  can  be  secured,  and  a  reasonable  subscription 
signed  by  the  produce  growers,  workers  and  others  who  will  bet 
directly  benefited  by  the  location  of  their  plant  and  business  at  Irving." 

The  plaintiff  insists  that  such  subscription  or  agreement  signed  by 
him  was  not  enforcible  in  favor  of  the  defendant,  for  the  reason 
that  the  canning  factory  which,  under  its  agreement  with  the  com- 
mittee, was  to  have  been  erected  and  ready  for  operation  during 
the  season  of  1900,  was  not  so  erected  and  put  in  operation.  Of 
course,  the  defendant  could  not  erect  and  put  its  factory  in  operation 
upon  the  site  described  in  the  contract  until  title  thereto  was  per- 
fected, and  that,  as  we  have  seen,  depended  upon  ratification  by 
act  of  Congress. 

Immediately  after  the  execution  of  the  contracts  in  question  the 
committee  diligently  set  to  work  to  procure  title  to  the  premises 
upon  which  the  canning  factory  was  to  be  erected.  It  procured  a 
conveyance  from  Dennis,  and  the  approval  of  the  same  by  the . 
council  of  the  Seneca  Indians,  and  a  bill  was  introduced  in  Con- 
gress for  the  ratification  of  such  title.  All  parties,  so  far  as  appears,, 
were  equally  zealous  in  procuring  the  passage  of  such  act,  but  for 
some  reason  it  was  not  passed  at  that  session  of  Congress,  nor  until 
the  27th  day  of  February,  1901.  After  the  title  in  the  defendant 
had  been  confirmed  by  the  passage  of  such  act,  the  defendant  went 
on  and  erected  the  canning  plant  upon  the  premises  in  question,  and 
in  all  respects  in  accordance  with  the  requirements  of  the  contracts 
which  it  had  entered  into  with  the  committee,  the  subscriptions  of 
the  plaintiff  and  other  subscribers  having  been  previously  delivered 
to  the  defendant. 

The  evidence  clearly  indicates  that  when  it  was  found  that  the 
lease  could  not  be,  or  was  not,  ratified  by  Congress  within  the  time 
specified  in  the  contract,  the  committee  urged  the  defendant  to  still 
go  on  witli  the  enterprise  and  erect  a  canning  factory,  and  that  all 
the  parties  to  the  agreement  assisted  as  far  as  possible  in  procuring 
the  ratification  of  such  lease  under  the  date  above  referred  to.  In 
other  words,  the  defendant  was  given  to  understand  by  the  com- 
mittee with  which  it  contracted  that  if  the  lease  was  approved  by, 
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act  of  Congress,  although  at  a  date  subsequent  to  that  mentioned  in 
the  original  contract,  all  the  terms  of  such  contract  would  be 
regarded  as  of  full  force  and  effect.  In  fact,  as  between  the  com- 
mittee and  the  defendant,  there  is  apparently  no  dispute.  The  time 
when  the  lease  should  be  confirmed  was  not  regarded  as  of  the 
essence  of  the  agreement,  but  the  purpose  was  to  secure  a  canning 
factory  to  be  erected  upon  the  premises  in  question  at  the  earliest 
time  practicable,  and  immediately  upon  the  ratification  of  the  lease 
of  the  premises,  which  was  in  February,  1901,  the  defendant  entered 
upon  the  construction  of  its  plant  and  was  ready  for  business  for 
the  season  of  1902. 

The  defendant,  in  the  erection  of  its  canning  factory,  has  expended 
upwards  of  $50,000,  and  we  think  it  must  be  held,  upon  the  evi- 
dence, that  such  expenditure  was  induced  by  the  subscriptions  made 
by  the  plaintiff  and  others  similarly  situated,  and  thus  such  subscrip- 
tions became  valid  and  binding  obligations  in  favor  of  the  defend- 
ant.    (Keuka  College  v.  Bay,  167  K  Y.  96.) 

The  chief  contention  on  the  part  of  the  plaintiff  is  that  the  failure 
of  the  defendant  to  build  the  factory  in  1900  released  him  from  his 
subscription.  The  failure  to  so  build  was  not  due  to  any  neglect  or 
omission  on  the  part  of  the  defendant.  It  resulted  because  of  cir- 
cumstances which,  as  appears  by  the  evidence,  neither  of  the  parties 
to  the  contract  could  control.  The  defendant  was  ready  and  willing 
to  proceed  with  the  erection  of  its  canning  plant  as  soon  as  title  was 
obtained  to  the  premises  upon  which  it  was  to  be  built,  and  we 
think  the  plaintiff  is  not  in  a  position  to  assert  the  invalidity  of  his 
subscription  because  of  the  failure  of  the  defendant  to  erect  its  plant 
within  the  time  specified  in  the  contract.  After  the  time  in  which 
defendant  had  agreed  to  erect  its  factory  had  elapsed  for  the  reasons 
above  indicated,  the  plaintiff  stood  by  and  saw  it  erected,  presum- 
ably because  of  his  and  other  subscriptions  which  were  to  contribute 
to  and  insure  such  erection,  without  in  any  manner  protesting  or 
attempting  to  cancel  his  subscription  because  such  plant  was  not 
erected  in  1900  instead  of  1901.  He  stood  by  and  saw  the  work  go 
on,  knowing  as  he  must  that  it  was  in  reliance,  in  part  at  least, 
upon  the  subscriptions  which  he  and  his  neighbors  had  made, 
amounting  in  the  aggregate  to  over  $7,000;  and  he  should  be 
estopped  from  now  claiming  that  his  subscription  was  invalid  and 
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of  no  force  or  effect,  because  of  defendant's  failure  to  erect  and  put 
in  operation  its  factory  at  the  time  specified  in  the  original  agree- 
ment.    (Trustees,  etc.,  v.  Smith,  118  K  Y.  640.) 

The  time  when  the  factory  in  question  was  to  be  erected  was  not 
of  the  essence  of  the  contract.  The  true  meaning  of  the  agreement 
was  that  the  defendant  would  erect  such  factory  as  soon  as  title 
could  be  obtained  to  the  premises  upon  which  it  was  to  be  built. 
Such  plant  was  regarded  by  the  plaintiff  and  other  subscribers,  as 
recited  in  the  instrument  executed  by  them,  of  great  value  to  them 
and  to  the  community,  and  we  think  it  ought  not  to  be  held  that 
they  should  be  relieved  from  the  obligations  assumed  by  them, 
simply  because  the  factory  in  question  was  not  erected  at  the  time 
specified  in  the  contract  entered  into  between  the  defendant  and 
the  committee,  when,  as  clearly  appears,  the  time  of  performance 
was  extended  by  the  committee. 

It  is  also  insisted  that,  when  the  plaintiff  entered  into  the  contract 
for  the  sale  of  his  produce  to  the  defendant,  the  agent  of  the 
defendant  represented  to  him  that  no  part  of  the  value  of  the  prod- 
uce so  bought  would  be  deducted  by  reason  of  the  subscription  or 
agreement  which  the  plaintiff  had  made.  There  is  no  evidence 
tending  to  show  that  defendant's  agent  had  any  right  or  authority 
to  make  such  agreement,  and  there  is  no  evidence  which  indicates 
that  when  the  defendant  received  the  produce  of  the  plaintiff  it 
knew  or  had  any  reason  to  believe  that  its  agent  had  made  any  such 
representation  or  agreement.  Besides,  the  plaintiff  in  this  case 
declared  upon  a  written  contract,  and  it  is  nowhere  alleged  that  it 
was  induced  by  fraud  or  that  it  contained  any  provision  which 
would  bar  the  defendant  from  asserting  any  claim  which  existed  in 
its  favor  against  the  plaintiff,  and  which,  under  the  Code,  was  a 
proper  subject  of  counterclaim. 

We  think  the  evidence  fully  justified  the  conclusion  that  a  proper 
tender  was  made  of  the  full  amount  of  the  defendant's  indebtedness 
to  the  plaintiff. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Petition  of  Frank  P.  Wilder  and  The 
Carthage  Sulphite  Pulp  Company,  Respondents,  for  the 
Appointment  of  Commissioners  to  Assess  the  Damages  of  Ripa- 
rian Owners  on  Deer  River,  Pursuant  to  Chapter  565  of  the  Laws 
of  the  State  of  New  York  for  1903. 

Martha  A.  Smith  and  Others,  Appellants. 

An  act  declaring  a  river  a  public  highway  —  when  constitutional  —  provision  for 
the  payment  of  damages  —  such  payment  confers  the  right  upon  all,  not  simply  on 
those  who  pay  —  effect  of  there  being  no  payment  for  the  bed  of  the  stream  as  such 
—  parties  to  a  condemnation  proceeding. 

Chapter  565  of  the  Laws  of  1903  declares  Deer  river  and  its  tributaries  "a  pub- 
lic highway,  for  the  purpose  of  floating  logs,  timber,  lumber  and  other  prod- 
ucts of  the  forest  down  said  stream."  It  provides'  that  commissioners  to 
appraise  the  damages  ' '  of  the  riparian  owners  on  said  stream,"  shall  be  appointed 
upon  the  petition  of  "any  person  or  corporation  desiring  to  use  said  stream  or 
tributaries  as  a  public  highway,"  and  that,  "  Upon  the  confirmation  of  such 
report,  the  person  or  persons,  corporation  or  corporations  desiring  to  use  said 
stream  and  tributaries  for  the  purposes  aforesaid,  shall  pay  or  tender  to  the 
persons  and  corporations  to  whom  damages  are  rewarded,*  the  amounts 
awarded  respectively,  and  thereupon  shall  have  the  right  to  use  said  stream 
and  tributaries  as  a  public  highway." 

Eeld,  that  the  statute  was  constitutional; 

That  the  language  of  the  act,  that  upon  payment  of  the  damages  awarded  the 
parties  paying  such  damages  "thereupon  shall  have  the  right  to  use  said 
stream  and  tributaries  as  a  public  highway,"  was  not  designed  to  limit  the 
user  to  the  petitioners,  but  to  fix  the  time  when  the  user  should  commence; 

That  upon  payment  of  the  damages  awarded,  any  person  might  avail  himself  of 
the  privilege  of  floating  logs  down  the  stream  without  making  further  com- 
pensation to  the  riparian  owners; 

That  the  fact  that  the  act  only  provided  for  the  payment  of  damages  to  riparian 
owners  and  did  not  provide  for  the  payment  of  damages  to  persons  who  owned 
the  bed  of  the  stream,  but  were  not  riparian  owners,  did  not  impair  the  validity 
of  the  act,  it  not  appearing  that  there  was  any  one  who  had  title  to  the  bed  of 
the  stream  distinct  from  that  which  was  incidental  to  riparian  ownership. 

Prior  to  the  passage  of  the  act,  parties  interested  in  having  Deer  river  declared  a 
public  highway  for  the  floating  of  logs,  applied  to  the  Supreme  Court  for  an 
assessment  of  damages  under  the  Condemnation  Law  in  accordance  with  section 
72  of  the  Navigation  Law,  as  amended  by  chapter  613  of  the  Laws  of  1902. 
Three  hundred  of  the  three  hundred  and  thirteen  riparian  owners  who  were 
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parties  to  the  proceeding  failed  to  answer  and  judgment  was  entered  against 
them  by  default.  The  remaining  thirteen  answered  and  the  petitioners  were 
subsequently  permitted  to  discontinue  the  proceeding  as  against  them  upon 
payment  of  costs. 

After  the  passage  of  chapter  565  of  the  Laws  of  1908,  the  petitioners  instituted  a 
proceeding  for  the  appointment  of  commissioners  under  that  act  against  the 
thirteen  parties  who  had  answered  in  the  prior  proceeding. 

Eddt  that  it  was  not  necessary  that  the  three  hundred  riparian  owners,  against 
whom  judgment  by  default  had  been  rendered  in  the  prior  proceeding,  should 
be  made  parties  to  the  new  proceeding. 

Appeal  by  Martha  A.  Smith  and  others  from  an  order  of  the 
Supreme  Court,  made  at  the  Onondaga  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Lewis  on  the  17th  day  of 
August,  1903,  appointing  commissioners  to  assess  damages  to  ripa- 
rian owners  on  Deer  river. 

A.  E.  KUby  and  W.  A.  Porter^  for  the  appellants. 

C.  8.  MerenesSj  for  the  respondents. 

Spring,  J. : 

The  respondents  presented  their  petition  to  the  Supreme  Court 
asking  for  the  appointment  of  commissioners  to  assess  the  damages 
of  certain  riparian  owners  along  Deer  river  and  its  tributaries,  in 
pursuance  of  chapter  565  of  the  Laws  of  1903,  and  the  order  appealed 
from  appointing  such  commissioners  was  granted. 

The  act  upon  which  the  proceeding  was  based  is  entitled :  "  An 
Act  declaring  Deer  River,  and  its  tributaries,  in  the  Towns  of  Mon- 
tague, Pinckney  and  Denmark,  in  the  county  of  Lewis,  a  public 
highway,  and  providing  for  the  assessment  and  payment  of  damages 
to  riparian  owners  thereon." 

Section  1  declares  Deer  river  and  its  tributaries  "a  public  highway 
for  the  purpose  of  floating  logs,  timber,  lumber  and  other  products 
of  the  forest  down  said  stream."  Section  2  provides  for  the  appoint- 
ment of  commissioners  to  appraise  the  damages  "  of  the  riparian 
owners  on  said  stream  "  to  be  made  upon  the  petition  of  "  any  per- 
son or  corporation  desiring  to  use  said  stream  and  tributaries  as  a 
public  highway."  The  section,  in  defining  the  effect  of  the  con- 
firmation of  the  report  of  the  commissioners,  adds :  "  Upon  the  con- 
firmation of  such  report,  the  person  or  persons,  corporation  or  cor- 
porations desiring  to  use  said  stream  and  tributaries  for  the  purposes 
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aforesaid,  shall  pay  or  tender  to  the  persons  and  corporations  to 
whom  damages  are  rewarded,*  the  amounts  awarded  respectively,  and 
thereupon  shall  have  the  right  to  use  said  stream  and  tributaries  as 
a  public  highway." 

The  appellants  appeared  in  opposition  to  the  granting  of  the  order, 
attacking,  among  other  things,  the  validity  of  the  act  mentioned.  It 
is  apparent  that  it  was  the  scheme  of  the  Legislature  to  constitute  this 
waterway  a  public  highway  for  the  transporting  of  logs  and  timber. 
It  was  at  the  instance  of  the  interested  petitioners,  and  doubtless 
largely  for  their  benefit,  but  the  fact  that  it  established  the  river  as  a 
public  highway  is  not  incompatible  with  the  proposition  that  the  bene- 
fits of  the  act  may  exclusively  accrue  to  these  petitioners.  {Matter  of 
Burns,  155  N.  Y.  23.)  The  language  of  the  act,  that  upon  the  pay- 
ment of  the  damages  awarded  those  paying  "  thereupon  shall  have 
the  right  to  use  said  stream  and  tributaries  as  a  public  highway,"  is 
not  designed  to  limit  the  user  to  the  petitioners,  but  to  fix  the  time 
when  such  user  may  commence.  It  is  to  be  noted  also  that  such 
use  is  as  a  public  highway  which  precludes  an  appropriation  by  the 
petitioners  alone.  The  damages  awarded,  wLile  paid  by  those 
directly  benefited,  are  upon  the  assumption  that  the  stream  is  a  pub- 
lic highway,  and  are  the  full  measure  of  compensation  to  which  the 
riparian  owners  are  entitled,  whoever  may  avail  themselves  of  the 
privilege  of  floating  logs  down  the  stream.  However  a  public 
highway  may  come  into  existence,  when  once  established  there  is  no 
limitation  of  its  use  to  certain  individuals.  If  so  it  is  not  a  pvblio 
highway.  The  framework  of  the  act  is  founded  upon  the  constitu- 
tion of  the  stream  as  a  public  highway,  and  that  is  recognized  in  the 
clause  referred  to  as  well  as  throughout  the  entire  act. 

The  act  itself  closely  follows  in  its  title  and  context  chapter  338 
of  the  Laws  of  1896,  which  was  passed  for  a  like  purpose  with  the 
one  under  review,  and  the  constitutionality  of  that  act  was  upheld 
in  Matter  of  Burns  (155  K".  Y.  23).  The  only  distinction  between 
the  two  acts  is  the  clause  quoted,  designed  to  designate  the  date 
when  the  petitioners  may  commence  floating  logs. 

It  is  further  contended  that  the  act  is  invalid  in  that  it  only 
provides  for  the  award  of  damages  to  riparian  owners,  not  including 
damages  which  may  inure  to  owners  of  the  bed  of  the  stream, 
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independent  of  riparian  ownership.  The  act  in  this  particular  is 
identical  with  the  one  after  which  it  is  patterned,  although  the 
present  one  provides  for  a  service  of  a  copy  of  the  petition  on  occu- 
pants as  well  as  owners.  While  no  discussion  of  this  alleged  defect 
seems  to  have  been  had  in  the  Burns  case,  yet  the  analysis  of  the 
act  in  that  opinion  was  solely  for  the  purpose  of  determining  as  to 
its  legality.  The  expression  "  riparian  owners,"  in  its  ordinary  and 
popular  signification,  carries  with  it  the  title  to  the  center  of  the 
non-navigable  stream  upon  which  their  land  abuts.  The  supposition 
is  that  the  title  of  an  abutting  owner  on  any  highway  extends  to  the 
center  of  such  highway.  If  damages  were  to  be  appraised  to  those 
injured  by  reason  of  any  unusual  appropriation  of  the  highway,  a 
requirement  that  owners  along  the  same  should  be  notified  of  any 
application  for  the  ascertainment  of  damages  we  assume  would  be 
entirely  adequate.  In  the  present  proceeding,  while  this  objection  is 
presented,  there  is  no  proof  in  the  record  indicating  title  in  any  one 
to  the  bed  of  the  stream,  distinct  from  that  which  is  incidental  to 
the  riparian  title.  That  being  so,  we  have  a  right  to  assume,  until 
the  contrary  appears,  that  the  term  "  riparian  owners "  embraces 
the  title  to  the  land  over  which  the  water  flows.  This  is  also  the 
legal  presumption.  {Ex parte  Jennings  6  Cow.  518,  note,  cited 
approvingly  in  De  Camp  v.  Thomson,  16  App.  Div.  528,  532; 
Wilcox  v.  Bread,  92  Hun,  9 ;  aflfd.  on  opinion  below,  157  N.  Y. 
713 ;  4  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  828). 

In  Brewster  v.  Rogers  Co.  (42  App.  Div.  343)  the  court  held 
that  the  act  (Laws  of  1893,  chap.  363)  was  unconstitutional,  for  the 
reason  that  no  provision  was  made  for  the  payment  of  damages  to 
the  owners  of  the  bed  of  the  stream.  That  act,  however,  made  no 
provision  at  all  for  the  ascertainment  of  damages  to  any  one.  It 
was  sought  to  uphold  it  by  construing  it  in  connection  with  the 
general  statute  (Laws  of  1880,  chap.  533,  as  aind.  by  Laws  of  1897, 
chap.  483),  which  did  provide  for  assessing  damages,  but  not  dis- 
tinctly to  the  owners  of  the  bed  of  the  stream.  The  Appellate 
Division  held  that  the  failure  of  the  general  act  and  of  the  special 
act  of  1893  to  provide  compensation  for  the  bed  of  the  stream 
rendered  it  nugatory.  The  Court  of  Appeals  (169  K  Y.  73,  78) 
in  affirming  the  judgment  declined  to  pass  upon  that  objection,  but 
affirmed  upon  other  grounds.     The  action  was  for  damages  caused 
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by  the  defendant  in  damming  up  the  river  to  hold  his  logs  and  then 
letting  out  the  water  in  such  quantities  that  it  injured  the  dam  and 
sawmill  of  the  plaintiff,  the  riparian  owner.  The  river  had  long 
been  a  public  highway  and  the  damage  was  caused  by  the  extra 
volume  of  water  which  the  defendant  had  accumulated  and  dis- 
charged upon  the  plaintiff's  property.  The  case  was  decided  in  the 
Court  of  Appeals  on  the  ground  that  an  action  would  lie,  and  the 
damages  were  not  necessarily  to  be  ascertained  by  condemnation 
proceedings.  It  also  declared  that  the  act  was  invalid  because  the 
person  intending  to  float  logs  in  the  stream  was  permitted  to  give  a 
bond  indemnifying  those  sustaining  loss  by  reason  of  the  use 
of  the  river  by  him  pursuant  to  the  act.  That  is,  that  the  riparian 
owner  was  not  certain  to  obtain  the  compensation  to  which  he  was 
entitled  by  reason  of  the  appropriation  of  the  river. 

In  Matter  of  Thomson  (86  Hun,  405 ;  affd.  on  opinion  below, 
147  N.  Y.  701)  and  Be  Gamp  v.  Z>ix  (159  id.  436)  the  acts  con- 
strued  only  provided  for  compensation  to  the  owners  of  booms  or 
dams  upon  the  stream,  and  are  not  applicable  to  the  question  now 
under  consideration. 

We  have  in  this  case,  as  already  intimated,  the  bare  suggestion 
that  the  title  of  the  bed  of  the  stream  may  be  disconnected  from 
the  ownership  along  its  bank.  If  that  appears,  perhaps  the  ques- 
tion may  be  a  troublesome  one,  but  it  is  not  as  now  presented. 

A  like  proceeding  was  commenced  in  the  Supreme  Court  for  the 
assessment  of  damages  under  the  Condemnation  Law  (Code  Civ. 
Proc.  §§  3357-3384)  in  accordance  with  section  72  of  the  Naviga- 
tion Law  (Laws  of  1897,  chap.  592),  as  amended  by  chapter  613  of 
the  Laws  of  1902.  There  were  313  riparian  owners.  Three  hundred 
did  not  answer,  and  the  court  at  Special  Term  allowed  judgment 
against  those  in  default,  and  an  order  of  discontinuance  as  to  those 
answering  upon  payment  of  costs  by  the  petitioners.  After  the 
passage  of  the  act  of  1903  the  present  proceeding  was  commenced 
against  those  answering  in  the  previous  proceeding,  but  those  against 
whom  the  judgment  was  entered  were  not  made  parties  in  the  new 
application.  The  present  defendants  insist  that  all  must  be  brought 
in.  A  valid  judgment  appointing  commissioners  and  providing  for 
the  assessment  of  damages  is  in  force  effective  to  award  compensa- 
tion to  those  owners,  and  they  are  not  seeking  to  be  relieved  there- 
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from.  In  the  two  proceedings  all  the  damages  can  be  ascertained, 
and  we  can  see  nothing  equitable  in  the  contention  of  the  present 
defendants,  if  their  rights  are  assured  to  them,  either  by  dismissal 
of  the  petition  or  by  the  award  of  damages  to  them.  They  have 
little  interest  in  the  rights  of  other  riparian  owners.  If  the  pro- 
ceeding, culminating  in  the  appointment  of  other  commissioners,  is 
ineffective  to  establish  the  stream  as  a  public  highway,  then  the  peti- 
tioners are  the  sufferers,  not  the  appellants.  There  is  no  legal 
objection  to  the  mode  adopted.  (City  of  Johnstown  v.  Wade,  30 
App.  Div.  5 ;  appeal  dismissed,  157  N.  Y.  50 ;  Brooklyn  El.  R.  II. 
Co.  v.  Nagd,  75  Hun,  590;  affd.,  150  K  Y.  562.) 

If  the  petitioners  had  obtained  consents  or  releases  in  due  form 
from  the  300  petitioners,  who  were  parties  to  the  former  proceeding 
as  to  all  damages  which  they  might  sustain  by  reason  of  the  appro- 
priation of  the  river,  we  assume  it  would  not  be  necessary  to  serve 
notice  of  the  application  upon  them.  The  defendants  would  have 
no  interest  or  concern  in  that  matter. 

We  think  the  order  should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  costs. 


Buedinoen  Manufacturing  Company,  Plaintiff,  v.  The  Royal 
Trust  Company  of  Chicago,  Defendant. 

Principal  and  surety — repudiation  of  contract  because  of  defects  in  the  goods  manu- 
factured thereunder — a  provision  for  the  payment  of  freight  cliarges  to  a  partic- 
ular place,  construed  as  an  allowance  to  be  made  on  shipments  to  any  place  — pay- 
ment for  goods  manufactured,  when  due —introduction  of  certain  letters  justifies 
the  putting  in  evidence  of  the  entire  correspondence — duty  to  move  to  strike  out 
evidence  — proof  of  letters  between  the  principals  in  an  action  against  a  surety. 

One  Whipple,  who  was  exploiting  a  toy  called  the  Dewey  puzzle,  entered  into  a 
contract  with  a  manufacturing  company  by  which  the  latter  agreed  to  man- 
ufacture 800,000  of  the  puzzles  at  $15  per  1,000,  "and  deliver  by  freight,  freight 
and  cartage  paid  to  some  address  to  be  designated  in  New  York  City  below 
Twenty-third  Street."  The  agreement  further  provided :  "All  work  as  fast  as 
finished  to  be  held  subject  to  the  shipping  instructions  of  the  second  party 
(Whipple),  and  to  be  considered  as  property  of  the  second  party  after  comple- 
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tion.    The  first  party  agrees  to  hold  subject  to  shipping  orders  the  entire  order 
if  desired  until  time  specified  for  completion." 

In  compliance  with  an  agreement  by  Whipple  to  furnish  a  written  guaranty  from 
the  Royal  Trust  Company  of  Chicago  to  secure  the  payment  of  the  contract 
price,  the  trust  company  wrote  the  manufacturing  company  the  following 
letter : 

"  Gentlemen. —  This  bank  will  honor  your  thirty  day  drafts  to  the  extent  of 
forty- five  hundred  ($4,500)  dollars,  provided  they  are  accompanied  by  schedules 
as  specified  in  the  contract  between  your  company  and  J.  C.  Whipple  of 
Chicago,  dated  July  1,  1899,  and  providing  said  schedules  are  delivered  in 
accordance  with  the  terms  of  said  contract  and  the  other  terms  of  the  contract 
are  complied  with  by  you." 

The  first  shipments  of  the  puzzles  contained  a  number  of  defective  puzzles, 
which  the  manufacturing  company  offered  to  replace  with  perfect  ones.  At 
first  Whipple  and  the  Dewey  Puzzle  Company,  a  corporation  formed  by  him 
to  exploit  this  puzzle,  showed  a  willingness  to  accept  this  disposition  of  the 
matter,  but  finally  assumed  to  rescind  the  contract  because  of  the  defective 
puzzles  and  notified  the  trust  company  to  refuse  to  pay  any  more  drafts  drawn 
by  the  manufacturing  company. 

In  an  action  brought  by  the  manufacturing  company  against  the  trust  company 
upon  its  agreement,  it  was 

Held,  that  the  trust  company's  liability  was  that  of  a  surety  and  not  that  of  an 
original  promisor; 

That  the  puzzles  being  a  new  article  manufactured  at  a  small  cost,  the  fact  that 
some  of  them  were  defective  did  not  entitle  Whipple  to  repudiate  the  con- 
tract; that  it  was  contemplated  by  the  parties  that  the  defective  puzzles 
should  be  replaced  by  the  manufacturing  company; 

That  the  purpose  of  the  provision  in  the  contract  that  the  puzzles  should  be 
shipped  M  to  some  address  to  be  designated  in  New  York  City  below  Twenty- 
third  Street,"  was  to  fix  the  amount  of  freight  charges  for  which  the  plaintiff 
was  liable  and  not  to  fix  the  place  of  delivery; 

That  under  the  contract  the  plaintiff  was  entitled  to  payment  when  it  manu- 
factured the  goods  and  had  them  ready  for  shipment; 

That  the  defendant  having  placed  in  evidence  certain  letters  could  not  complain 
of  the  action  of  the  plaintiff  in  placing  the  rest  of  the  correspondence  in 
evidence; 

That  if  any  of  the  correspondence  introduced  by  the  plaintiff  was  not  called  for 
by  the  letters  received  on  behalf  of  the  defendant,  it  was  the  duty  of  the 
defendant  to  move  to  have  them  stricken  out. 

JSemble,  that  as  the  defendant  was  simply  the  paymaster  under  the  contract,  let- 
ters passing  between  Whipple  and  the  plaintiff,  which  bore  upon  the  question 
whether  the  plaintiff  had  performed  the  contract,  were  admissible  against  the 
defendant. 

Motion  by  the  defendant,  The  Royal  Trust  Company  of  Chicago, 
for  a  new  trial  upon  a  case  containing  exceptions,  ordered  to  be  heard 
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at  the  Appellate  Division  in  the  first  instance,  upon  the  verdict  of  a 
jury  in  favor  of  the  plaintiff  rendered  after  a  trial  at  the  Monroe 
Trial  Term. 

Charles  J.  BisseU^  for  the  plaintiff. 
Walter  S.  Hu&bett,  for  the  defendant. 

Spring,  J. : 

The  plaintiff  is  a  manufacturing  company  in  the  city  of  Rochester. 
In  1899  one  J.  C.  Whipple  of  Chicago  was  exploiting  a  patent  toy 
riddle  called  the  Dewey  puzzle,  and  under  date  of  July  1,  1899, 
entered  into  a  contract  with  the  plaintiff  whereby  it  agreed  to  manu- 
facture 300,000  of  these  puzzles  for  fifteen  dollars  per  1,000. 
Twenty-five  thousand  were  to  be  completed  by  August  twelfth  and 
the  entire  order  of  300,000  on  or  before  September  thirtieth  of  that 
year.  A  description  of  the  samples  was  contained  in  the  agreement 
and  Whipple  therein  agreed  to  furnish  six  marbles  of  assorted  colors 
for  each  puzzle  box,  a  certain  proportion  to  be  delivered  to  the 
plaintiff  at  Rochester  on  or  before  August  first,  and  the  balance 
before  August  seventeenth.  In  case  of  failure  to  deliver  the  mar- 
bles "  as  herein  specified  the  putting  into  the  puzzles  of  the  marbles 
will  be  forfeited." 

The  puzzles  were  to  be  boxed  in  pasteboard  cartons  "  and  deliv- 
ered by  freight,  freight  and  cartage  paid,  to  some  address  to  be 
designated  in  New  York  City  below  Twenty-third  Street."  The 
agreement  further  provided :  "  All  work  as  fast  as  finished  to  be 
held  subject  to  the  shipping  instructions  of  the  second  party  (Whip- 
ple), and  to  be  considered  as  property  of  the  second  party  after 
completion.  The  first  party  agrees  to  hold  subject  to  shipping 
orders  the  entire  order  if  desired  until  time  specified  for  completion." 

Under  the  same  date  a  further  or  collateral  contract  was  entered 
into  between  the  same  parties  relating  to  the  manner  and  time  of 
payment.  The  said  Whipple  agreed  "  to  furnish  the  party  of  the 
first  part  (the  plaintiff)  a  written  guarantee  from  the  Royal  Trust 
Company  Bank  of  Chicago,  111.,"  and  which  would  secure  to  the 
plaintiff  the  payment  of  the  contract  price  for  manufacturing  the 
puzzles.  The  party  of  the  first  part  agreed  to  furnish  a  schedule 
to  "be  based  upon  verified  statements  from  party  of  the  first  part 
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that  stated  quantities  of  said  puzzles  have  been  finished  and  are 
ready  for  delivery.  *  *  *  Terms  to  be  30  days  net  or  2% 
for  cash  in  10  days  on  weekly  statements  furnished  by  first  party  to 
the  second  party." 

In  compliance  with  this  agreement  the  defendant  wrote  to  the 
plaintiff  the  following  letter : 

"Jufy  1,. 1899. 
"  Buedingen   Manufacturing  Co.,  90  W.  Broadway,  New  York. 

"Gentlemen. —  This  bank  will  honor  your  thirty  day  drafts  to 
the  extent  of  forty-five  hundred  ($4,500.00)  dollars,  provided  they 
are  accompanied  by  schedules  as  specified  in  the  contract  between 
your  company  and  J.  C.  Whipple  of  Chicago,  dated  July  1,  1899, 
and  providing  said  schedules  are  delivered  in  accordance  with  the 
terms  of  said  contract  and  the  other  terms  of  the  contract  are  com- 
plied with  by  you. 

"  Yours  truly, 

"ROYAL  TRUST  CO." 

This  letter  in  connection  with  the  agreements  recited ,  constitutes 
the  contract  upon  which  the  plaintiff  planks  its  cause  of  action 
against  the  defendant.  The  plaintiff  at  once  began  the  manufacture 
of  the  puzzles  and  shipped  out  upon  the  order  of  Whipple  30,000  to 
35,000  in  lots  of  5,000  or  10,000  to  various  places,  Des  Moines,  la., 
Chicago,  St.  Louis,  Atlantic  City  and  New  York,  the  last  shipment 
being  to  the  latter  place.  The  goods  did  not  meet  the  sale  antic- 
ipated, and  the  project  fell  flat.  It  is  apparent  that  many  of  the 
first  shipments  of  the  puzzles  contained  those  which  were  defective. 
Some  were  stored  in  Whipple's  barn  in  Chicago,  and  two  years 
later  were  examined  and  witnesses  testified  that  a  large  number 
were  improperly  made,  the  most  frequent  defect  being  the  fading 
of  the  picture  of  Dewey  on  the  outside  of  the  puzzles,  and  often  this 
portrait  was  pasted  on  unevenly. 

Early  in  the  shipment  of  the  goods  Whipple,  either  in  his  own 
name  or  in  that  of  the  Dewey  Puzzle  Company  of  Chicago, 
which  was  a  corporation  formed  by  Whipple  and  one  Riley  to 
exploit  these  puzzles,  informed  the  plaintiff  of  the  defects,  and  an 
extended  correspondence  ensued  in  regard  to  them.  The  plaintiff 
promptly  informed  Whipple  that  it  had  on  hand  a  large  quantity  of 
the  puzzles  conforming  to  the  agreement  and  offering  to  pay  the 
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freight  charges  for  reshipping  the  defective  puzzles  to  Rochester,  and 
agreeing  to  return  good  puzzles  free  of  charge  in  their  stead.  Evi- 
dently Whipple  was  bent  on  terminating  his  agreement  and  thus 
getting  from  under  a  bad  venture  and  eventually  declined  to  permit 
this  substitution.  Before  the  Dewey  Company  appreciated  the 
utter  failure  of  the  scheme  it  intended  to  hold  the  plaintiff  for  the 
imperfect  puzzles  rather  than  to  consider  the  agreement  terminated 
by  reason  of  such  imperfections.  In  its  letter  of  September  eighth, 
and  which  was  sometime  after  most  of  the  puzzles  shipped  had  been 
received,  occurred  the  following :  "  It  becomes  our  duty  now  to 
advise  you  that  all  imperfect  puzzles  will  be  held  subject  to  your 
order  as  we  cannot  use  imperfect  goods.  Please  let  us  hear  from  you 
immediately,  and  we  will  advise  you  to  stop  making  puzzles  or  find 
and  rectify  the  mistakes  which  are  being  made,  otherwise  you  will 
have  a  number  of  goods  on  your  hands,  for,  as  stated  above,  we  can- 
not accept  them  in  the  condition  they  are  in." 

Again,  under  date  of  September  twelfth,  the  Dewey  Puzzle  Com. 
pany,  in  a  letter  to  the  plaintiff,  say  :  "  The  imperfect  puzzles  that 
we  find  will  be  returned  to  you  at  your  expense,  freight  both  ways, 
and  whatever  expense  is  incurred  in  sorting  out  these  puzzles  will 
be  charged  to  you." 

The  plaintiff  replied  to  the  first  letter  referred  to,  explaining  the 
reason  for  the  imperfections  in  the  earlier  shipments  of  the  puzzles, 
and  adding :  "  The  imperfect  puzzles  had  better  be  returned  to  us 
by  freight,  when  we  will  have  them  all  carefully  gone  over  and  put 
in  proper  condition.  We,  of  course,  will  stand  all  transportation 
charges.  We  do  not  believe  that  you  will  find  more  than  probably 
10%  of  the  entire  lot  imperfect.  Whatever  the  amount  is  we  will 
rectify." 

This  was  reiterated  in  a  letter  bearing  date  September  fifteenth, 
the  plaintiff  writing :  "  Whatever  you  find  imperfect  you  may  return 
to  us  at  our  expense  and  we  will  send  you  perfect  ones  in  place." 

Finally,  on  October  fifth,  the  puzzle  company,  in  a  long  letter 
going  over  the  defects  complained  of,  undertook  to  rescind  the 
agreement,  advising  the  plaintiff  it  held  the  puzzles  on  hand  subject 
to  the  order  of  the  plaintiff  and  demanded  the  return  of  the  money 
paid.  The  plaintiff  had  then  manufactured  200,000  puzzles,  the 
great  bulk  of  which  was  in  stock  in  its  manufactory  at  Rochester, 
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and  100,000  had  been  cut  out  and  were  in  process  of  construction. 
On  the  twenty-eighth  of  August  the  defendant  had  accepted  one  of 
the  drafts  sued  on  which  was  payable  September  twenty-seventh. 
Under  date  of  September  twenty-third  the  defendant  wrote  a  letter 
advising  the  plaintiff  as  follows :  "  We  hereby  notify  you  that  we 
have  been  notified  by  Mr.  "Whipple  not  to  accept  or  pay  any  drafts 
to  your  company,  until  further  notice,  for  the  reason  that  the  goods 
being  manufactured  are  not  according  to  contract.  After  your  dif 
f erences  have  been  adjusted  they  will  doubtless  notify  us  to  proceed 
further." 

On  the  same  day  the  defendant  received  another  one  of  the  drafts 
from  the  plaintiff  set  out  in  the  complaint  and  to  which  was  attached 
the  required  verified  statement.  The  defendant  returned  the  draft 
to  the  plaintiff,  accompanied  by  a  letter  saying:  "Herewith  we 
return  you  said  draft  for  the  reason  that  we  have  been  notified  by 
Mr.  Whipple  to  accept  no  more  drafts  for  the  reason  that  the  goods 
were  not  being  manufactured  and  delivered  according  to  contract." 

All  the  drafts  which  were  accepted  by  the  defendant  and  not  paid 
are  set  out  in  the  complaint,  and  the  recovery  of  the  plaintiff  extended 
not  only  to  the  200,000  puzzles  manufactured,  but  to  the  100,000 
which  were  in  process  of  manufacture  less  the  cost  of  completing 
the  sale. 

The  plaintiff  contends  that  the  defendant  is  an  original  promisor. 
The  defendant  on  the  contrary  insists  that  its  contract  is  one  of 
guaranty  and  must  be  governed  by  the  strict  rules  applicable  to 
that  relation.  The  court  below  instructed  the  jury  as  matter  of  law 
that  the  contract  was  one  of  suretyship,  and  we  feel  bound  to  accept 
that  instruction  as  the  correct  statement  of  the  liability  of  the 
defendant,  whatever  may  be  our  views  upon  the  subject  uncon- 
trolled by  the  direction  of  the  trial  court.  From  our  interpretation 
of  the  case,  however,  the  question  is  one  of  very  little  moment. 

Much  of  the  testimony  given  upon  the  trial  was  taken  up  with  a 
consideration  of  the  alleged  defects  in  the  puzzles.  That  quite  a 
substantial  percentage  of  the  goods  first  shipped  were  imperfect  in 
some  particulars  was  apparent.  We  mu6t,  however,  bear  in  mind 
that  they  were  cheaply  made,  costing  only  one  and  one-half  cents 
apiece ;  that  they  were  a  new  venture  and  it  was  not  intended  that 
they  should  be  skillfully  or  artistically  manufactured.     We  think  it 
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may  fairly  be  said  to  be  within  the  contemplation  of  the  parties  that 
whatever  defective  pnzzles  were  in  the  first  shipments  should  be 
remedied  by  the  plaintiff.  The  correspondence  both  on  the  part  of 
Whipple  and  the  defendant  warrant  this  inference.  The  plaintiff 
produced  quite  a  large  number  of  witnesses  who  examined  the 
puzzles  stored  in  the  plaintiff's  warehouse  in  Rochester  and  the 
trend  of  their  testimony  is  that  these  puzzles  complied  with  the 
agreement.  The  plaintiff  in  essential  particulars  was  meeting  the 
duty  upon  it  to  manufacture  the  articles  substantially  according  to 
the  contract,  and  manifested  a  willingness  to  compensate  for  defi- 
ciencies in  those  shipped  on  the  orders  of  Whipple.  This  question 
was  submitted  to  the  jury,  and  we  are  not  disposed  to  hold  as  mat- 
ter of  law  that  the  fact  that  defective  puzzles  were  shipped,  in  the 
light  of  the  circumstances  which  appear,  debar  the  plaintiff  from 
recovering  the  fruits  of  its  labor  in  pursuance  of  its  agreement. 

It  is  insistently  urged  that  the  plaintiff  failed  to  comply  with  that 
part  of  its  undertaking  which  required  it  to  ship  the  puzzles  "  to 
some  address  to  be  designated  in  New  York  City  below  Twenty- 
third  Street."  This  provision,  it  seems  to  us,  was  designed  not  to 
require  shipments  to  be  made  to  New  York  city,  but  to  fix  the 
amount  of  the  freight  charges  for  which  the  plaintiff  was  liable.  The 
parties  put  that  construction  upon  it  because  in  the  western  shipments 
the  plaintiff  was  allowed  for  the  excess  of  such  charges  above  the  cost 
to  send  to  New  York  city.  The  contract  further  provided  that  "  all 
work  as  fast  as  finished  to  be  held  subject  to  the  shipping  directions  of 
the  second  party  "  (Whipple),  and  it  was  to  be  his  property  "  after 
completion."  The  delivery,  therefore,  was  at  the  factory  of  the  plain- 
tiff, and  payment  was  to  be  made  by  the  defendant,  not  upon  the 
delivery  in  New  York  or  elsewhere,  but  when  "  said  puzzles  have 
been  finished  and  are  ready  for  delivery."  Again,  no  place  below 
Twenty-third  street,  in  New  York,  was  ever  designated  to  the  plain- 
tiff. Whipple  or  the  Dewey  Puzzle  Company  gave  shipping  instruc- 
tions as  the  contract  contemplated,  which  the  plaintiff  conformed  to, 
and  it  was  not  until  the  last  shipment  that  any  were  ordered  shipped 
to  New  York.  No  complaint  was  made  that  the  plaintiff  was  dis- 
regarding its  obligation  by  shipping  wherever  ordered  by  Whipple. 
The  puzzles  belonged  to  him,  and  he  could  have  them  sent  wherever 
App  Div.— Vol.  XC.         18 
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he  listed.  Even  strictly  construed,  the  clause  requiring  shipment  to 
New  York  was  not  a  condition  precedent  to  recovery.  The  goods 
plight  remain  in  the  custody  of  the  plaintiff  for  any  length  of  time 
and  the  defendant  would  be  liable  to  pay  for  them.  The  plaintiff 
was  to  defer  the  enforcement  of  its  compensation  until  Whipple 
made  sales  or  ordered  away  the  puzzles.  Its  pay  day  came  when 
it  manufactured  the  goods  and  had  them  ready  for  shipment. 

The  counsel  for  the  appellant  complains  vigorously  over  the 
reception  in  evidence  of  eight  letters  on  behalf  of  the  plaintiff. 
Four  of  these  were  written  by  the  plaintiff  to  Whipple  or  to  the 
Dewey  Puzzle  Company  and  the  others  by  Whipple  for  himself  or 
representing  the  puzzle  company  to  plaintiff.  Several  of  them 
related  wholly  to  the  bad  condition  of  the  marbles  which  Whipple 
had  supplied  the  plaintiff  to  place  in  the  puzzles.  There  is  no  con- 
troversy over  this  subject,  for  the  proof  shows  unmistakably  that 
many  of  the  marbles  were  defective.  Exhibit  14  was  put  in  evi- 
dence by  the  defendant  and  that  relates  in  part  to  the  condition  of 
the  marbles.  Exhibit  36,  one  of  the  alleged  obnoxious  letters,  is 
replied  to  by  defendant's  exhibit  13,  as  is  also  exhibit  37.  Another 
exhibit,  38,  is  a  reply  to  defendant's  exhibit  22.  That  is,  the 
defendant  insisted  in  reading  certain  letters  in  evidence.  This 
opened  the  door  so  that  the  plaintiff  was  entitled  to  the  full  corre- 
spondence bearing  upon  the  subject  discussed  in  the  defendant's 
exhibits.  The  defendant  having  blazed  the  trees  cannot  justly  com- 
plain because  the  plaintiff  followed  along  in  the  trail  marked. 
{Scattergood  v.  Wood,  79  N.  Y.  263 ;  Grattan  v.  Met.  Life  Ins. 
Co.,  92  id.  274,  284.) 

If  there  was  anything  in  plaintiff's  exhibits  not  properly  called 
for  by  the  letters  received  on  behalf  of  the  defendant,  the  objection- 
able portions  ought  to  have  been  called  to  the  attention  of  the  court 
and  undoubtedly  they  would  have  been  expurgated.  It  seems  to  us  as 
an  original  proposition  that  these  letters  were  admissible.  The  con- 
tracts  were  between  Whipple  and  the  plaintiff.  The  contract  of  the 
defendant  was  made  dependent  upon  these  agreements.  The  per- 
formance of  the  agreement  pertaining  to  the  manufacture  and  ship- 
ment of  tho  puzzles  was  between  Whipple  and  the  plaintiff.  The 
puzzles  were  t<\  be  satisfactory  to  Whipple  and  the  defendant  had 
nothing  whatever  to  do  with  this  part  of  the  agreement.    It  was 
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simply  the  paymaster.  The  letters  passing  between  Whipple  and 
the  plaintiff  are  significant  to  elucidate  the  questions  litigated.  Irre- 
spective of  this  proposition,  however,  the  letters,  as  I  have  already 
attempted  to  show,  were  competent. 

The  defendant's  exceptions  should  be  overruled  and  its  motion  for 
a  new  trial  denied,  with  costs,  and  judgment  ordered  for  the  plaintiff 
on  the  verdict. 

All  concurred,  except  McLennan,  P.  J.,  not  voting. 

Defendant's  exceptions  overruled,  motion  for  new  trial  denied 
and  judgment  ordered  for  the  plaintiff  on  the  verdict,  with  costs. 


Fred  W.  M.  Heerwaoen,  as  Comptroller  of  the  City  of  Buffalo, 
Respondent,  v.  Crosstown  Street  Railway  Company  of  Buffalo* 
and  Others,  Appellants. 

Municipal  right  to  dispose  of  street  railroad  franchise* — a  sum  paid  annually  there* 
for  is  "in  the  nature  of  a  tax"  —  such  amount  should  be  deducted  from  the  special 
franchise  tax  —  what  local  taxes  should  not  be  so  deducted — form  of  the  special 
franchise  tax  assessment  —  such  tax  is  not  a  notation  of  the  Milburn  agreement. 

The  power  to  grant  franchises  for  the  construction  of  railroads  in  the  streets  of  a 
municipality  is  vested  in  the  State,  and  the  Legislature,  in  committing  to. 
municipalities  the  right  to  dispose  of  such  franchises,  may  place  restrictions, 
upon  the  exercise  of  such  right  and  the  municipalities  must  keep  within  such, 
restrictions. 

A  tax  is  an  involuntary  proportional  payment  made  by  a  property  owner  toward 
the  expenses  of  a  municipality  or  State,  and  the  fact  that  money  is  paid  to  a 
city  by  a  street  railway  company,  in  remuneration  for  its  right  to  do  business, 
is  not  incompatible  with  the  proposition  that  such  payment  is  "in  the  nature, 
of  a  tax." 

Section  8  of  chapter  252  of  the  Laws  of  1884  provided  that  in  cities  having  a  popu- 
lation of  250,000  or  more,  which  included  the  city  of  Buffalo,  every  street  rail- 
way company  should  pay  annually  for  five  years  into  the  treasury  of  the  city 
to  the  credit  of  the  sinking  fund  thereof  three  per  cent  of  its  gross  receipts  and> 
after  the  expiration  of  five  years,  five  per  cent  of  such  gross  receipts. 

Chapter  65  of  the  Laws  of  1886,  as  amended  by  chapter  642  of  the  Laws  of  1886; 
and  by  chapter  564  of  the  Laws  of  1889,  provided  that  as  a  condition  of  obtain- 
ing the  consent  of  the  local  authorities  of  a  city  to  the  construction  of  a  street 
railroad  therein,  "the  right,  franchise  and  privilege  of  using  the  said  street 
*  *  *  shall  be  sold  at  public  auction  to  the  bidder  who  will  agree  to> 
give  the  largest  percentage  per  annum  of  the  gross  receipts  of  said  company 
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or  corporation,"  but  expressly  retained  in  force  the  percentages  authorized  by 
the  act  of  1884  above  mentioned. 

The  Crosstown  Street  Railway  Company,  which  operates  a  street  railway  in  the 
city  of  Buffalo,  was  organized  February  5,  1890,  pursuant  to  chapter  252  of 
the  Laws  of  1884,  as  amended.  February  sixth  it  purchased  at  a  public  auction 
the  franchise  to  construct  its  railroad  upon  certain  streets  in  the  city  of  Buffalo, 
its  bid,  which  was  the  highest,  being  eleven  and  three-fourths  per  cent  of  its 
gross  earnings. 

There  were  in  1892  two  other  street  surface  railroads  in  the  city  of  Buffalo  and 
the  three  were  operated  independently  of  each  other,  thus  involving  the  pay- 
ment by  passengers  of  double  fares  and  transfer  charges. 

A  petition  having  been  presented  by  one  of  such  other  railroads  to  the  common 
council  of  the  city  for  authority  to  make  a  traffic  arrangement  with  the  Cross- 
town  Street  Railway  Company,  whereby  each  might  use  the  line  of  the  other, 
the  matter  was  referred  to  a  committee  to  examine  into  the  propositions  of  the 
several  companies.  As  a  result  thereof,  an  agreement  known  as  the  Milburn 
agreement  was  entered  into  on  January  1,  1892,  by  which  transfer  charges  and 
double  fares  were  abolished  and  by  which  the  railway  companies  agreed,  in 
lieu  of  the  percentages  of  the  gross  receipts  theretofore  paid  by  them,  to  pay 
annually  two  per  cent  of  their  gross  receipts  when  the  same  were  less  than 
$  1,500, 000,  two  and  a  half  per  cent  when  their  receipts  were  more  than 
$  1,500,000  and  less  than  $2,000,000  and  three  per  cent  when  the  gross  receipts 
were  over  $2,000,000.  This  agreement  was  subsequently  sanctioned  by  an 
act  of  the  Legislature  (Laws  of  1892,  chap.  151)  which  expressly  relieved  the 
railroad  companies  from  the  payment  of  percentages  except  those  provided 
for  in  the  agreement. 

In  1899  the  Legislature  passed  the  Special  Franchise  Tax  Law  (Laws  of  1899,  chap. 
712)  making  the  franchises  of  street  railway  companies  taxable  as  real  estate. 
Section  46  of  the  Tax  Law,  added  by  said  statute,  provides:  "  If,  when  the  tax 
assessed  on  any  special  franchise  is  due  and  payable  under  the  provisions  of  law 
applicable  to  the  city,  town  or  village  in  which  the  tangible  property  is  located, 
it  shall  appear  that  the  person,  co-partnership,  association  or  corporation  affected 
has  paid  to  such  city,  town  or  village  for  its  exclusive  use  within  the  next  pre- 
ceding year,  under  any  agreement  therefor,  or  under  any  statute  requiring  the 
same,  any  sum  based  upon  a  percentage  of  gross  earnings,  or  any  other  income, 
or  any  license  fee,  or  any  sum  of  money  on  account  of  such  special  franchise, 
granted  to  or  possessed  by  such  person,  co-partnership,  association  or  corpora- 
tion, which  payment  was  in  the  nature  of  a  tax,  all  amounts  so  paid  for  the 
exclusive  use  of  such  city,  town  or  village  except  money  paid  or  expended 
for  paving  or  repairing  of  pavement  of  any  street,  highway  or  public  place, 
shall  be  deducted  from  any  tax  based  on  the  assessment  made  by  the  State 
Board  of  Tax  Commissioners  for  city,  town  or  village  purposes,  but  not  other- 
wise; and  the  remainder  shall  be  the  tax  on  such  special  franchise  payable  fur 
city,  town  or  village  purposes." 

Held,  that  the  percentage  of  its  gross  receipts  paid  by  the  Crosstown  Street  Rail- 
way Company  under  the  Milburn  agreement  was  a  payment  "in  the  nature  of  a 
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tax  "  within  the  meaning  of  section  46  of  the  Tax  Law  and  should  be  deducted 
from  the  amount  of  the  franchise  tax  assessed  against  that  corporation; 

That  percentages  of  their  gross  receipts  paid  by  street  railway  companies  pursu- 
ant to  the  provisions  of  chapter  252  of  the  Laws  of  1884  and  chapter  65  of 
the  Laws  of  1886  and  the  subsequent  amendments  thereof,  are  payments  in 
the  nature  of  a  tax  and  should,  under  the  terms  of  section  46  of  the  Tax: 
Law,  be  deducted  from  the  franchise  tax  assessed  against  such  street  railway- 
companies; 

That  section  46  of  the  Tax  Law  was  not  designed  to  provide  for  the  deduction, 
from  the  franchise  tax  payable  by  a  street  railway  company,  of  lamp  taxes, 
license  fees  and  taxes  for  the  maintenance  of  the  police  and  health  depart- 
ments imposed  by  the  municipality  upon  the  street  railway  company;  that  the 
only  deductions  provided  for  in  the  statute  were  those  based  upon  payments 
by  the  street  railway  company  to  the  municipality  of  percentages  of  its  gross 
receipts; 

That  the  franchise  tax  assessment  levied  upon  the  Crosstown  Street  Railway 
Company  was  not  rendered  invalid  because  the  entire  amount  thereof  was 
placed  upon  the  assessment  roll  of  the  ward  in  which  the  principal  office  of 
the  corporation  was  located,  instead  of  being  divided  among  the  various  wards 
or  tax  districts  of  the  city; 

That  the  imposition  of  the  special  franchise  tax  did  not  constitute  a  violation  of 
the  Milburn  agreement,  there  being  nothing  in  the  agreement  indicating  an 
intention  to  relieve  the  street  railway  company  from  the  payment  of  any  tax 
which  the  Legislature  might  impose  upon  its  property. 

McLennan,  P.  J.,  and  Hiscock,  J.,  dissented. 

Appeal  by  the  defendants,  the  Crosstown  Street  Railway  Company 
of  Buffalo  and  others,  from  a  judgment  of  the  Supreme  Court  in. 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Erie  on  the  13th  day  of  October,  1902,  upon  the  decision  of  tho 
court  rendered  after  a  trial  at  the  Erie  Trial  Term,  a  jury  having 
been  waived. 

Porter  Norton^  for  the  appellants. 

Charles  Z.  Feldman  and  Percy  8.  Lcm&dovme,  for  the 
respondent. 

Spring,  J. : 

This  action  was  commenced  to  recover  a  tax  for  the  fiscal  year, 
1900-1901,  levied  against  the  franchise  of  the  defendant,  the  Cross- 
town  Street  Railway  Company,  in  accordance  with  the  Special  Fran- 
chise Tax  Law  (Laws  of  1899,  chap.  712  as  amd.)  and  which  tax  it  is 
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claimed  was  due  and  unpaid  to  the  city  of  Buffalo.  The  defendant 
had  paid  to  the  city  within  the  year  next  preceding  the  maturity  of 
the  tax  certain  percentages  which  it  contended  should  be  deducted 
from  the  amount  of  the  tax  in  compliance  with  section  46  of  the 
Tax  Law  (Laws  of  1896,  chap.  908,  added  by  Laws  of  1899,  chap. 
712)  which  deduction  the  plaintiff  declined  to  allow.  The  con- 
struction of  that  question  is  the  central  question  to  be  considered 
upon  this  appeal. 

The  defendant,  the  Crosstown  Street  Eailway  Company,  is  a 
domestic  street  surface  railroad  corporation  organized  on  the  5th  day 
of  February,  1890,  pursuant  to  chapter  252  of  the  Laws  of  1884,  as 
amended,  and  is  operated  within  the  city  of  Buffalo,  N".  Y.  By  this 
act,  which  is  entitled  "An  act  to  provide  for  the  construction, 
*  *  *  of  street  surface  railroads,"  the  consent  of  the  local 
^authorities  of  a  city  to  the  construction  of  such  railroads  along  its 
-streets  was  provided  for  and  a  sale  of  the  franchise  at  public  auction 
was  permitted  (§§  3,  4,  7).  By  section  8  of  the  act  every  such  cor- 
poration constructing  or  operating  a  railroad  within  any  city  of  the 
State  "having  a  population  of  two  hundred  and  fifty  thousand  or 
more,"  which  included  the  city  of  Buffalo,  was  obliged  for  five  years 
to  pay  annually  into  the  treasury  of  the  city  where  its  road  was 
operated  "  to  the  credit  of  the  sinking  fund  thereof,  three  per  cent 
*of  its  gross  receipts,"  and,  after  the  expiration  of  five  years,  five  per 
"cent  of  such  gross  receipts.  As  to  cities  not  containing  250,000 
inhabitants  the  local  authorities  were  permitted  at  their  option  to 
'cell  the  franchise  to  the  highest  bidder  (§  7)  or  to  require  without  a 
sale,  as  a  condition  of  granting  their  consent,  the  annual  payment  of 
«  percentage  of  the  gross  receipts  not  exceeding  three  per  cent,  as 
they  might  elect  (§  8).  They  could  not  order  the  sale  and  also 
impose  the  percentage  assessment.  They  had  the  election  of  the 
$wo  remedies,  not  the  authority  to  impose  both. 

The  Cantor  act,  so  called  (Laws  of  1886,  chap.  65,  as  amd.  by  Laws 
of  1886,  chap.  642,  and  Laws  of  1889,  chap.  564),  was  thereafter 
passed,  entitled  "  An  act  to  secure  adequate  compensation  for  the 
Tight  to  construct  *  *  *  street  railroads  in  cities  and  villages." 
By  section  1  of  the  act,  as  amended  by  chapter  642  of  the  Laws  of 
1886  and  chapter  564  of  the  Laws  of  1889,  it  was  required  of  the 
local  authorities  of  a  city  as  a  condition  of  granting  its  consent 
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to  the  construction  or  extension  of  a  street  railroad  over  any  of 
its  streets  "  that  the  right,  franchise  and  privilege  of  using  the  said 
street  *  *  *  shall  be  sold  at  public  auction  to  the  bidder  who 
will  agree  to  give  the  largest  percentage  per  annum  of  the  gross 
receipts  of  said  company  or  corporation,"  but  the  section  expressly 
retained  in  force  the  percentages  authorized  by  the  act  of  1884 
above  mentioned.  Section  7  of  the  statute  of  1884  was  repealed  by 
the  statute  of  1886. 

The  Railroad  Law  (Laws  of  1890,  chap.  565)  was  thereafter 
enacted,  article  4  of  which  pertains  to  street  surface  railroads. 
So  far  as  concerns  any  inquiry  germane  to  the  present  discussion  it 
made  no  essential  change  in  the  payment  of  percentages.  The  only 
method  by  which  any  city  or  village  was  enabled  by  that  act  to 
derive  any  revenues  from  the  sale  of  its  franchises  was  upon  the 
percentage  system.  (§§  93,  95.)  By  section  180  of  this  act  all  the 
acts  above  mentioned,  viz.,  chapter  252  of  the  Laws  of  1884,  section 
1  of  chapter  65  and  chapter  642  of  the  Laws  of  1886,  and  chapter 
564  of  the  Laws  of  1889,  were  repealed.  The  act  took  effect 
May  1,  1891,  and  6ince  that  time  the  only  sale  of  a  franchise  per- 
mitted by  municipal  authorities  has  been  upon  a  percentage  of  its 
gross  earnings.  There  has  in  fact  been  no  time  since  the  act  of 
1884,  and  prior  to  the  sale  of  the  franchise  in  question,  when  in  the 
city  of  Buffalo  the  sale  of  a  franchise  to  a  street  surface  railroad 
company  was  permissible  except  upon  payment  by  percentages  and 
thst  system  came  into  being  by  that  act.  The  Railroad  Law  was 
enacted  after  the  sale  to  the  defendant  and  of  course  it  is  of  no 
importance  to  the  subject  under  review. 

The  necessity  of  obtaining  the  consent  of  the  local  authorities  to 
the  construction  of  a  street  railroad  has  long  been  required  by  the 
State  Constitution  (Const,  of  1846,  art.  3,  §  18,  added  in  1874  and 
continued  in  the  same  article  and  section  of  the  Constitution  of  1894.) 
The  franchise,  however,  including  the  control  of  the  streets,  is  in  the 
State  (Adamson  v.  Nassau  Electric  i?.  R.  Company ',  89  Hun,  261), 
but  the  tendency  has  been  to  commit  to  the  municipal  authorities 
the  right  to  dispose  of  the  same.  (Skaneatel-es  W.  W.  Co.  v. 
Village  of  Skaneatelesy  161  N.  Y.  154,  165 ;  Barhite  v.  Home 
Telephone  Company^  50  App.  Div.  25,  31.) 

The  Legislature  in  its  delegation  of  authority  may  place  restric- 
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tionB  upon  its  exercise,  and  as  the  agent  must  keep  within  his 
restricted  authority  so  the  municipality  mii6t  keep  within  the  com- 
pass of  the  grant  conferred.  The  sale  of  the  franchise  could,  there- 
fore, only  be  had  upon  percentages,  for  the  sovereign  power  so 
decreed.  The  defendant  or  any  other  railroad  company  desiring  to 
construct  and  operate  a  railroad  within  the  city  of  Buffalo  must  pay 
for  that  privilege.  That  payment  must  be  to  the  city  and  by  annual 
charge  at  a  fixed  rate. 

On  the  6th  of  February,  1890,  the  Crosstown  Railway  Company 
was  the  highest  bidder  at  a  public  sale  made  by  the  comptroller  of 
the  city  of  the  privilege  or  license  to  use  certain  streets  set  out  at 
large  in  the  notice  of  sale  for  the  purpose  of  constructing  and  oper- 
ating a  street  surface  railway.  Its  bid  was  eleven  and  three-fourths 
per  cent  of  its  gross  earnings,  and  it  entered  into  the  agreement 
stipulated  for  in  the  notice  of  sale.  The  said  company  was  thus 
obliged  for  five  years  to  pay  the  three  per  cent  of  its  gross  receipts 
and  thereafter  five  per  cent  thereof  conformably  to  section  8  of 
chapter  252  of  the  Laws  of  1884,  and  in  addition  the  percentage 
assumed  by  its  bid  in  the  open  market  and  its  consequent  agreement. 

In  1892  there  were  two  other  street  surface  railroad  companies  in 
the  city  of  Buffalo,  and  the  three  were  operating  independently  of 
each  other.  The  Buffalo  Railway  Company  charged  a  transfer  fare 
of  three  cents  for  every  passenger  passing  from  one  of  its  cars  to  one 
operated  by  either  of  the  other  companes.  The  defendant  company 
charged  five  cents  for  a  continuous  trip  to  a  passenger  over  its  line. 
One  of  these  companies  was  paying  thirty-six  per  cent  of  its  gro6S 
receipts  into  the  treasury  of  the  city.  A  petition  was  presented  by 
the  Buffalo  Railway  Company  to  the  common  council  for  authority 
to  make  a  traffic  arrangement  with  the  defendant  company  whereby 
each  might  use  the  line  of  the  other.  Various  propositions  were 
made  to  the  council  by  the  several  companies  pending  these  nego- 
tiations, and  differences  arose  and  the  whole  matter  was  relegated  to 
a  committee  of  three  prominent  citizens  to  examine  into  the  prop- 
ositions of  the  several  companies  and  resulted  in  a  report  and 
agreement  conformably  thereto  known  as  the  Milburn  agreement, 
which  was  entered  into  as  of  January  1,  1892.  By  this  agreement 
transfer  charges  and  double  fares  were  abolished.  A  new  system 
of  percentages  was  adopted  as  a  substitute  for  those  theretofore 
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assumed  by  the  companies,  and  each  agreed  to  pay  annually  two  per 
cent  of  its  gross  receipts  when  the  same  were  less  than  $1,500,000, 
two  and  one-half  per  cent  when  such  receipts  were  less  than 
$2,000,000  and  over  the  first  sum  stated,  and  three  per  cent  when 
such  receipts  were  over  $2,000,000.  This  agreement  subsequently 
received  the  sanction  of  the  Legislature  (Laws  of  1892,  chap.  151), 
and  the  percentages  have  since  been  paid  in  compliance  therewith. 
The  approving  act  expressly  relieves  the  railway  companies  from 
the  payment  of  percentages  except  those  provided  for  and  reserved 
in  and  by  such  contract. 

In  1899  (Chap.  712)  the  Legislature  enacted  the  Special  Fran- 
chise Tax  Law,  which  amended  several  sections  of  the  Tax  Law 
(Laws  of  1896,  chap.  908)  and  also  added  certain  sections  thereto 
and  brought  within  the  general  definition  of  "  land  "  or  "  real  estate  " 
the  right,  privilege  or  franchise  to  construct  or  operate  street  sur- 
face railroads.  (Tax  Law,  §  2,  snbd.  3  as  amd.  by  Laws  of  1899, 
chap.  712.)  Upon  the  valuation  fixed  by  the  State  Board  of  Tax 
Commissioners  of  such  a  franchise  within  a  given  city  the  local 
authorities  of  such  city  levy  its  tax.  (Id.  §  42,  added  by  Laws  of 
1899,  chap.  712  and  amd.  by  Laws  of  1900,  chap.  254.)  The  taxes 
so  levied,  however,  are  payable  to  the  localities  and  are  subject  to 
certain  specific  deductions  prescribed  in  section  46  of  the  Tax  Law 
(added  by  Laws  of  1899,  chap.  712)  which,  so  far  as  material,  reads 
as  follows :  "  If,  when  the  tax  assessed  on  any  special  franchise  is  due 
and  payable  under  the  provisions  of  law  applicable  to  the  city,  town  or 
village  in  which  the  tangible  property  is  located,  it  shall  appear  that 
the  person,  co-partnership,  association  or  corporation  affected  has  paid 
to  such  city,  town  or  village  for  its  exclusive  use  within  the  next  pre- 
ceding year,  under  any  agreement  therefor,  or  under  any  statute 
requiring  the  same,  any  sum  based  upon  a  percentage  of  gross  earn- 
ings, or  any  other  income,  or  any  license  fee,  or  any  sum  of  money  on 
account  of  such  special  franchise,  granted  to  or  possessed  by  such 
person,  co-partnership,  association  or  corporation,  which  payment  was 
in  the  nature  of  a  tax,  all  amounts  so  paid  for  the  exclusive  use  of  such 
city,  town  or  village  except  money  paid  or  expended  for  paving  or 
repairing  of  pavement  of  any  street,  highway  or  public  place,  shall 
be  deducted  from  any  tax  based  on  the  assessment  made  by  the  State 
Board  of  Tax  Commissioners  for  city,  town  or  village  purposes,  but 
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not  otherwise ;  and  the  remainder  shall  bo  the  tax  on  such  special 
franchise  payable  for  city,  town  or  village  purposes."  The  act  was 
a  new  contribution  to  our  State  taxing  law.  It  put  life  into  a  privi- 
lege or  license  or  franchise  unquestionably  often  of  great  value  and 
brought  it  within  the  dominion  of  the  tax  gatherer  as  taxable  prop- 
erty. (People  ex  rel.  Met.  St.  By.  Co.  v.  Tax  Comrs.,  174  N.  Y. 
417 ;  Kronahem  v.  City  of  Rochester,  76  App.  Div.  494,  499  et  seq.) 
It  placed  the  power  of  determining  the  valuation  in  a  State  board, 
but  required  this  valuation  to  be  spread  upon  the  local  assessment 
roll  by  the  assessors.  In  order  to  avoid  any  double  payment  of 
taxes  to  the  localities,  it  provided  for  deduction  of  moneys  paid  to 
them  pursuant  to  statute  or  agreement  of  "  any  sum  based  upon  a 
percentage  of  gross  earnings,  or  any  other  income,  or  any  license 
fee  or  any  sum  of  money  on  account  of  such  special  franchise,"  pro- 
viding only  that  such  payment  partake  of  the  characteristics  of  a 
tax.  The  municipalities  were  already  benefiting  from  the  use  of 
the  streets  by  railroads  by  reason  of  sums  paid  into  their  treasuries 
and  applied  toward  the  expenses  of  the  municipalities,  thus  amelio- 
rating the  tax  burden  which  would  otherwise  be  borne  by  other 
property  owners.  To  the  extent  of  these  payments,  in  so  far  as  they 
were  in  the  nature  of  a  tax,  they  were  to  be  allowed  to  the  person 
or  company  assessed  for  a  special  franchise. 

The  Legislature  evidently  had  in  mind  existing  conditions  and 
legislated  with  reference  to  them.  While  putting  a  new  class  of 
property  upon  the  assessment  roll  it  still  appreciated  that  by  certain 
statutes  the  right  of  the  sovereign  power  in.  the  streets  had  been 
transmitted  to  the  localities.  That  accompanying  the  delegation  of 
the  power  was  the  authority  to  dispose  of  the  street  franchise  for 
defined  purposes  and  in  a  specific  manner  to  the  end  that  the  public 
was  to  be  benefited  by  the  operation  of  street  railroads  and  the 
local  body  politic  by  an  annual  enhancement  of  its  revenues  which 
indirectly  was  tantamount  to  or  partook  of  the  nature  of  a  tax. 

u  A  tax  is  a  forced  contribution  from  a  citizen  to*  the  State  to  be 
applied  to  governmental  purposes."     (Davies  System  of  Taxation,  1.) 

It  is  the  involuntary  proportional  payment  by  a  property  owner 
toward  the  expenses  of  the  municipality  or  State.  The  tax  is 
imposed  without  his  consent.  A  payment  "  in  the  nature  of  a  tax" 
must  in  its  general  aspects  partake  of  these  characteristics. 
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The  original  statute  (Laws  of  1884,  chap.  252,  §§  7,  8)  fixing  the 
percentages  and  requiring  their  payment  into  the  treasury  "  to  the 
credit  of  the  sinking  fund  "  levied  the  amount  which  the  corpora- 
tion operating  the  railroad  in  the  streets  of  a  city  must  contribute. 
The  corporation  paying  had  no  voice  in  fixing  the  sum  to  be  paid. 
It  was  an  annually  recurring  charge  which  savored  of  a  tax.  It  was 
fixed  by  statute  and  was  an  exaction  of  money  upon  the  earning 
capacity  of  the  property  and  the  defendant  contributed  it  toward 
the  expenses  of  the  municipality.  We  think  these  percentages 
were  clearly  within  the  exemption  prescribed  by  section  46  of  the 
Tax  Law  (supra).  Chapter  65  of  the  Laws  of  1886  and  the  subse- 
quent amendments  are  each  entitled,  "  An  act  to  secure  adequate 
compensation  for  the  right  to  construct  *  *  *  street  railroads 
in  cities."  Each  act  in  terms  provides  for  a  sale  to  the  highest 
bidder,  so  the  element  of  compensation  does  enter  into  the  tran- 
saction, but  the  defendant  in  order  to  operate  its  railroad  in  the 
streets  of  Buffalo  was  obliged  to  acquire  the  right  in  the  manner 
prescribed  by  the  statute.  While  it  was  a  free  bidder  in  the  sense 
that  it  was  not  required  to  bid,  yet  if  it  constructed  its  railroad  at 
all  it  must  pay  an  annual  charge  to  the  city  for  so  doing.  To  that 
extent  the  payment  was  a  "  forced  contribution."  Again  the  pur- 
chase price  for  the  license  to  use  the  streets  could  not  be  paid  in  a 
gross  sum.  (Beekman  v.  Third  Aveniie  It.  R.  Co.,  153  N.  T.  144, 
158.)  It  must  be  by  annual  payments  and  graded  by  the  receipts  or 
earning  power  of  the  company.  These  payments  went  into  the  city 
treasury,  where  all  money  of  the  city  must  be  paid  (Charter  of  the 
City  of  Buffalo  [Laws  of  1891,  chap.  105],  §§  59, 64)  and  applied  to 
reduce  tax  levies. 

The  fact  that  the  money  paid  is  remuneration  for  something 
acquired  is  not  incompatible  with  the  proposition  that  it  also  may 
be  "  in  the  nature  of  a  tax."  So  far  as  it  is  the  purchase  price 
denuded  of  any  of  the  other  attributes  which  the  statute  imports 
into  it  we  may  say  it  is  not  in  the  nature  of  a  tax.  When,  how- 
ever, we  come  to  consider  that  the  payments  must  be  made  to 
enable  the  defendant  to  do  business,  that  it  must  be  paid  in  yearly 
percentages  of  its  revenues  and  goes  to  swell  the  annual  budget  of 
the  city,  we  conclude  that  it  has  the  indicia  of  a  tax,  even  though 
it  be  also  a  compensation  for  property  acquired.    The  tax  which  a 
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stock  corporation  pays  for  the  privilege  of  doing  business  is  based 
upon  its  capital  stock  and  is  the  compensation  which  it  pays  for  that 
privilege.  It  has  the  attribute  of  a  t^x  as  well  as  that  of  compensa- 
tion. Whatever  may  be  the  condition  imposed  for  the  privilege 
of  doing  business  —  whether  designated  a  bonus,  compensation,  a 
license  fee  or  in  name  a  tax  —  it  is  in  effect  a  tax.  (Burroughs  Tax. 
§  131 ;  Gordon  v.  Appeal  Tax  Court,  3  How.  [U.  S.]  133 ;  Home 
Im.  Co.  v.  New  York  State,  134  U.  S.  594;  Chicago  General 
Railway  Co.  v.  City  of  Chicago,  176  111.  253.) 

The  imposition  of  a  percentage  charge  for  the  privilege  of  doing 
business  has  been  treated  as  the  levying  of  a  tax  contribution. 
In  Maine  v.  Grand  Trunk  Railway  Company  (142  XL  S.  217) 
the  State  of  Maine  had  imposed  upon  railroad  companies  what 
it  denominated  "  an  annual  excise  tax  for  the  privilege  of  exercising 
its  franchises  in  this  State."  The  tax  was  based  upon  the  u  gross 
transportation  receipts "  and  was  in  lieu  of  all  other  taxes.  The 
court  in  commenting  upon  the  authority  to  make  this  exaction  say 
(at  p.  228):  "It  (the  State)  may  require  the  payment  into  its 
treasury,  each  year,  of  a  specific  sum,  or  may  apportion  the  amount 
exacted  according  to  the  value  of  the  business  permitted,  as  dis- 
closed by  its  gains  or  receipts  of  the  present  or  past  years.  The 
character  of  the  tax  or  its  validity  is  not  determined  by  the  mode 
adopted  in  fixing  its  amount  for  any  specific  period  or  the  times  of 
its  payment.  The  whole  field  of  inquiry  into  the  extent  of  revenue 
from  sources  at  the  command  of  the  corporation,  is  open  to  the 
consideration  of  the  State  in  determining  what  may  be  justly 
exacted  for  the  privilege.  The  rule  of  apportioning  the  charge  to 
the  receipts  of  the  business  would  seem  to  be  eminently  reasonable, 
and  likely  to  produce  the  most  satisfactory  results,  both  to  the  State 
and  the  corporation  taxed."  It  is  of  no  significance  to  say  that  in 
the  case  cited  this  is  designated  a  tax.  The  essence  of  the  charge 
is  that  it  was  an  annual  impost  which  the  railroad  company  was 
called  upon  to  pay  in  the  way  of  percentages  for  the  privilege  of 
doing  business.  That  is  the  characteristic  feature  of  every  percent- 
age imposition.  Judge  Cooley,  in  his  Constitutional  Limitations 
(6th  ed.  p.  611),  uses  this  language :  "  Every  burden  which  the 
State  imposes  upon  its  citizens  with  a  view  to  a  revenue,  either  for 
itself  or  for  any  of  the  municipal  governments,  or  for  the  support 
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of  the  governmental  machinery  in  any  of  the  political  divisions,  is 
levied  under  the  power  of  taxation,  whether  imposed  under  the 
name  of  tax,  or  under  some  other  designation.  *  *  *  It  is  not 
uncommon,  as  we  have  already  stated,  to  require  that  corporations 
shall  pay  a  certain  sum  annually,  assessed  according  to  the  amount 
or  value  of  their  capital  stock  or  some  other  standard  ;  this  mode 
being  regarded  by  the  State  as  most  convenient  and  suitable  for  the 
taxation  of  such  organizations." 

Nor  do  we  think  the  Milbum  agreement  so  changed  the  relations 
of  the  defendant  toward  the  city  in  its  payment  of  the  percentages 
which  it  provided  for  as  to  affect  the  question  under  consideration. 
The  report  of  the  committee  is  pervaded  with  the  understanding 
that  the  agreement  which  it  recommended  was  to  be  a  substitute 
for  the  existing  relations  of  the  companies  and  the  city.  This  same 
understanding  is  embodied  in  the  agreement  itself.  One  sentence 
which  is  in  harmony  with  the  whole  text  of  the  agreement  reads : 
"  The  intention  of  the  parties  is  to  substitute  for  the  percentages  of 
their  gross  receipts  agreed  to  be  paid  as  aforesaid  by  the  Crosstown 
and  West  Side  Companies  the  percentages  herein  fixed  of  the  gross 
receipts  of  all  three  companies,  and  thereby  insure  the  operation  of 
the  entire  system  of  street  railroads  without  any  preference  of  any 
part  thereof  over  any  other  part." 

When  we  turn  to  the  language  of  section  46  of  the  Tax  Law 
(supra),  considered  in  conjunction  with  existing  conditions,  we  find 
it  expressive  of  an  intent  to  allow  deductions  of  this  kind.  The 
payment  is  to  be  abated  if  paid  to  the  city :  1.  "  Under  any  agree- 
ment therefor."  Since  1892  the  authority  for  the  payments  has 
been  the  Milbum  agreement.  2.  "  Under  any  statute  requiring 
the  same."  The  original  warrant  of  authority  was  the  mandate 
of  the  Legislature,  and  the  agreement  itself  has  been  ratified  by 
that  body.  3.  "  Any  sum  based  upon  a  percentage  of  gross  earn- 
ings, or  any  other  income."  The  foundation  of  these  payments 
is  by  percentages  upon  gross  earnings.  The  Legislature,  however, 
in  its  care  to  avoid  any  burden  savoring  of  a  double  tax,  extended 
the  deduction  to  be  made  to  a  percentage  upon  any  income.  4.  "  Or 
any  license  fee."  It  may  be  as  suggested  in  the  brief  of  the  counsel 
for  the  appellants  that  some  companies  paid  certain  fees  for  the  use 
of  cars  and  hence  this  exemption.     The  franchise  granted  is  of  the 
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character  of  a  license,  and  this  expression  is  used  interchangeably 
with  "consent"  in  section  1  of  chapter  65  of  the  Laws  of  1886  (as 
amd.  by  Laws  of  1886,  chap.  642  and  Laws  of  1889,  chap.  564.) 
5.  "Or  any  sum  of  money  on  account  of  such  special  fran- 
chise." Following  the  specific  enumerations  of  the  various  pay- 
ments on  account  of  which  deductions  are  to  be  made  is  this 
omnium  gatherum  clause,  indicating  the  breadth  of  purpose  of  the 
Legislature  to  include  within  the  category  every  conceivable  pay- 
ment of  the  general  quality  to  which  the  section  relates.  The 
payment  must,  however,  have  been  "  in  the  nature  of  a  tax."  Not 
generically  or  sub  nomine  a  tax,  but  embodying  the  characteristics 
which  inhere  in  every  tax  payment.  The  language  of  the  whole 
section  is  designedly  comprehensive  to  cover  every  possible  payment 
for  a  street  franchise  accruing  to  a  city  and  which  partakes  of  the  char- 
acteristics of  a  tax.  As  already  suggested,  the  crucial  attributes  of 
a  tax  are  that  it  is  a  toll  upon  property  without  the  consent  of  the 
owner,  and  the  money  secured  is  to  be  applied  toward  governmental 
expenses  of  the  body  politic  for  whose  benefit  the  imposition  is  to 
be  made.  These  two  characteristics  are  manifestly  paramount  in 
the  percentage  payments  which  the  defendant  has  made  to  the  city 
as  well  under  the  statutes  as  under  the  Milburn  agreement. 

The  various  acts  delegating  to  the  municipality  the  right  to  dis- 
pose of  the  privilege  of  using  the  streets  for  the  operation  of  street 
railroads  contained  as  one  of  the  chief  constituents  the  furnishing 
of  a  revenue  to  the  city.  In  Beekman  v.  Third  Avenue  ft.  ft.  Co. 
(mpra)9  after  reciting  succinctly  the  fact  that  the  statute  requires 
the  franchise  to  be  sold  to  the  bidder  agreeing  to  pay  the  largest 
yearly  percentage,  the  court  add,  at  page  153 :  "  The  purpose  evi- 
dently was  to  secure  to  the  city  the  largest  revenue  that  would  be 
consistent  with  the  public  convenience  and  the  public  interest." 

With  these  revenues  accruing  in  fact  based  upon  percentages 
or  agreements  inuring  to  the  monetary  benefit  of  the  city,  the  Legis- 
lature passed  the  Special  Franchise  Tax  Law  as  another  revenue 
producer  to  the  city.  The  act  is  akin  to  the  previous  legislation  in 
that  it  imposed  a  burden  upon  the  privilege  of  constructing  or 
operating  railroads  in  the  streets.  In  the  previous  acts  the  payment 
of  revenues  to  the  city  must  have  been  upon  the  assumption  that 
the  right  possessed  value  and  earning  power,  the  usual  conoomitants  of 
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property.  In  the  Special  Franchise  Tax  Law  it  was  made  taxable 
property  by  fiat  of  the  Legislature  and  was  classified  as  real  estate  and 
directed  to  be  placed  upon  the  assessment  roll  like  other  taxable 
property.  The  mandate  of  the  Legislature  did  not  create  this 
property,  it  merely  required  it  to  be  placed  upon  the  assessment 
roll.  It  took  property  then  contributing  to  the  revenues  of  the  city 
and  comprehensively  provided  a  system  for  its  assessment.  It,  how- 
ever, was  careful  to  provide  for  giving  credit  to  the  property  owner 
for  payments  made  to  the  treasury  of  the  city.  When  we  consider 
the  course  of  this  legislation  relative  to  the  gradual  growth  of  the 
sentiment  that  a  street  franchise  is  properly  amenable  in  some  way 
to  taxation  and  culminating  in  the  Special  Franchise  Tax  Law,  the 
meaning  of  the  language,  allowing  for  deductions,  must  lead  to  the 
conclusion  that  it  embraces  the  percentage  payments  made  by  the 
defendant.  Language  so  carefully  chosen,  and  so  obviously  with 
reference  to  existing  situations,  was  not  used  by  accident.  It 
should  receive  a  fairly  liberal  construction,  and  the  intention  of  the 
Legislature  be  followed  as  far  as  it  can  be  ascertained. 

It  is  a  matter  of  current  history  that  the  act  was  passed  at  an 
extraordinary  session  of  the  Legislature  convened  for  the  sole  pur- 
pose of  reconsidering  a  similar  effort  which  had  been  passed  at  a 
regular  session  but  had  not  received  the  approval  of  Governor 
Roosevelt.  In  the  message  convening  the  Legislature  the  Governor 
expressly  advised  amending  the  proposed  legislation  by  allowing  for 
deductions  by  reason  of  percentages  on  the  gross  earnings  of  the 
companies  about  to  be  taxed.  The  Legislature  gave  heed  to  this 
suggestion  and  passed  the  act  so  as  to  add  section  46  to  the  Tax 
Law  in  the  way  it  now  appears.  While  not  in  any  sense  conclusive 
upon  the  legislative  intent,  yet,  taken  in  connection  with  the  trend 
of  the  entire  legislation  upon  the  subject,  it  tends  to  clarify  the 
legislative  purpose  if  any  elucidation  were  necessary. 

The  counsel  for  the  respondent  contends  that  the  Milburn  agree- 
ment is  founded  on  a  good  consideration  and  that  the  payments  of  the 
percentages  pursuant  thereto  were  voluntarily  made  and  accordingly 
were  not  in  any  sense  a  tax.  The  essence  of  every  agreement  is  a 
good  consideration  and  that  it  expresses  the  engagement  of  the  con- 
tracting parties  freely  assumed.  Yet  section  46  of  the  Tax  Law 
{supra\  in  terms  allows  deductions  to  be  made  for  any  sum  paid 


Digitized  by  VjOOQIC 


288    HEERWAGEN  v.  CROSSTOWN  STREET  R.  CO. 

Fourth  Department,  January,  1904.  [Vol.  90. 

"under  any  agreement  therefor,"  implying  that  even  though  the 
percentages  may  be  paid  conformably  to  an  agreement  they  may 
still  be  in  the  nature  of  a  tax.  In  all  the  acts  providing  for  a  sale 
of  the  consent  of  the  local  authorities  for  the  use  of  the  street 
privilege  an  agreement  was  essential.  The  unique  language  "in 
the  nature  of  a  tax  "  was  probably  adopted  so  that  it  could  not  be 
claimed  that  because  the  payments  made  may  not  have  contained  all 
the  attributes  of  a  tax,  still  they  would  come  within  the  purview 
of  the  exemption  allowed. 

The  important  distinction  to  be  kept  in  mind  in  this  case  is  that 
the  city  of  Buffalo  had  no  franchises  to  sell  except  as  it  was  derived 
from  the  sovereign  power.  (Beehnan  v.  Third  Avenue  R.  R*  Co., 
153  N.  Y.  144,  152.)  The  salable  or  merchantable  value  was 
imparted  to  it  by  the  Legislature.  In  prescribing  the  limited 
authority  to  sell  the  Legislature  required  that  payment  for  the  privi- 
lege must  be  by  a  percentage  of  the  gross  earnings  of  the  company 
purchasing.  Subsequently  the  State  in  the  exercise  of  its  dominant 
authority  and  for  the  benefit  of  the  localities  characterized  this 
franchise  as  taxable  property.  In  order  to  obviate  the  payment  of 
a  double  tax  it  required  the  municipal  authorities  to  give  credit  to 
the  corporation  for  whatever  it  was  already  liable  to  contribute 
annually  by  its  percentages  toward  the  expenses  of  the  city. 
Before  the  right  to  sell  the  consent  of  the  municipal  authorities  to 
a  street  surface  railroad  company  had  been  conferred  many  com- 
panies had  acquired  the  privilege  gratuitously.  One  company 
enjoying  the  privilege  was  taxed  a  yearly  sum  therefor  while  its 
competitor  suffered  no  diminution  of  its  earnings  for  that  license. 
One  was  paying  a  large  rate,  another  a  minimum  percentage.  The 
system  of  deductions  was  designed  in  a  measure  to  equalize  this 
disparity.  If  any  company  had  paid  a  gross  sum  for  the  franchise 
it  was  not  practical  to  carry  the  process  of  equalization  to  an  allow- 
ance or  return  of  any  part  of  the  purchase  price  so  paid.  The 
Legislature,  realizing  that  payments  by  percentages  were  generally 
prevalent  throughout  the  State,  and  for  years  had  been  the  one 
system  permissible,  adopted  the  only  feasible  method  of  adjusting 
the  inequalities  which  had  grown  out  of  the  legislation  on  the  sub- 
ject. To  equalize  the  tax  burden  is  the  pith  of  any  tax  law. 
(Oooley  Const.  Lim.  [6th  ed.]  607.) 
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Very  naturally  much  ingenuity  has  been  manifested  to  discover 
what  deductions  were  intended  by  said  section  46  unless  the  inter- 
pretation here  given  is  to  prevail.  The  proposition  is  confidently 
asserted  that  it  is  entirely  consistent  to  hold  that  the  Legislature 
intended  that  a  lamp  tax,  license  fees  and  taxes  for  the  maintenance 
of  the  police  and  health  departments  were  intended  to  be  covered 
by  this  language  providing  for  percentage  deductions.  The  lamp 
tax  of  the  city  of  Buffalo  is  levied  pursuant  to  section  414  of  chapter 
105  of  the  Laws  of  1891,  which  is  the  city  charter.  One-half  of  this 
charge  is  payable  out  of  the  general  fund.  The  other  half  is  appor- 
tioned upon  the  taxable  property  of  the  taxing  district,  end  goes 
upon  the  assessment  roll  in  a  separate  column  headed  "  lamp-tax." 
There  is  no  provision  in  the  Special  Franchise  Tax  Law  permitting 
the  deduction  of  this  tax.  The  taxes  for  the  support  of  the  city 
departments  are  in  name  as  well  as  in  fact  taxes.  The  license  fee  is 
specifically  enumerated  in  section  46.  Not  one  of  these  tax  items  is 
a  payment  by  percentages  either  by  virtue  of  any  agreement  or  pur- 
suant to  any  statute.  The  peculiar  language  of  the  section  pertinent 
to  the  system  of  percentages  prevailing  can  hardly  be  tortured  into 
referring  to  taxes  pure  and  simple,  and  which  are  directly  levied. 
The  Legislature  did  not  reconvene  and  re-enact  this  tax  law  with  this 
important  section  engrafted  in  it  without  a  purpose.  It  was  intended 
to  meet  and  adjust  and  harmonize  the  varying  conditions  existing. 
If  it  was  framed  to  allow  deductions  for  specific  taxes,  which  are 
an  ordinary  municipal  charge,  a  few  plain  words  would  have  been 
all  sufficient.  In  fact,  the  only  deductions  allowed,  so  far  as  I 
am  able  to  perceive,  are  those  by  percentages.  These  corporations 
are  charged  with  the  payment  of  ordinary  municipal  taxes  upon 
their  franchises,  the  same  as  any  other  taxpayer  of  the  city  upon 
his  assessable  property. 

A  few  other  objections  may  be  noted.  It  is  insisted  that  the 
Legislature  did  not  intend  to  grant  the  right  to  the  municipality  to 
sell  the  franchise  and  then,  after  its  exercise,  take  away  the  benefits 
of  the  sale.  This  is  hardly  a  judicial  statement  of  the  action  of  the 
Legislature.  It  did  permit  a  sale  to  be  made  for  the  benefit  of  the 
city,  the  revenues  to  be  paid  in  a  certain  way.  It  then  extended 
the  benefits  accruing  to  the  city  by  the  Special  Franchise  Tax  Law, 
App.  Div.— Vol.  XO.        19 
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imposing  as  a  condition  that  the  lesser  benefits  delegated  be  sur- 
rendered or  merged  in  the  greater.  It  is  also  claimed  that  when 
the  Milburn  agreement  was  entered  into  that  the  defendant  might 
as  well  have  agreed  to  pay  five  or  seven  per  cent  of  its  earnings  as 
the  lesser  rate,  if  all  ar6  to  be  deducted  from  the  tax  now  charged. 
Along  the  same  line  much  is  said  as  to  the  sale  to  the  highest  bidder 
being  unnecessary  if  the  whole  percentage  imposed  is  to  be  deducted. 
The  fallacy  of  this  position  must  be  apparent  when  we  consider 
that  the  Milburn  agreement  and  all  the  other  statutes  imposing  per- 
centages were  in  force  long  prior  to  the  enactment  of  the  Special 
Franchise  Tax  Law,  and  the  Legislature  could  not  forecast  the 
passage  of  that  act.  That  law  simply  took  hold  of  the  situation  then 
existing. 

Nor  is  the  franchise  property  of  the  city  of  the  same  character  as 
tangible  property  which  it  may  own.  Its  title  coming  from  the 
sovereign  power  is  for  a  special  restricted  purpose  and  not  the 
unqualified  ownership  usually  attaching  to  property. 

The  record  before  us  does  not  show  that  the  "  great  street  surface 
railroad  corporations  of  the  cities  of  New  York  and  Brooklyn  were 
required  to  pay  a  certain  percentage  *  *  *  amounting  annually 
to  many  thousands  of  dollars."  We  may  assume,  however,  that  the 
statement  is  correct.  It  is  fair  also  to  indulge  the  correlative  propo- 
sition that  each  of  these  corporations  is  called  upon  to  pay  a  far 
greater  sum  into  the  coffers  of  the  city  by  reason  of  increased  taxes 
laid  upon  it  pursuant  to  the  Special  Franchise  Tax  Law. 

Again  it  is  stated  that  by  an  amendment  of  section  34  of  the 
Rapid  Transit  Act  (Laws  of  1891,  chap.  4,  added  by  Laws  of  1894, 
chap.  752,  and  amd.  by  Laws  of  1900,  chap.  616),  passed  since  the 
Special  Franchise  Tax  Law,  a  large  percentage  is  imposed.  By 
section  37  of  that  act  (added  by  Laws  of  1894,  chap.  752,  and  amd. 
by  Laws  of  1895,  chap.  519)  the  city  of  New  York  is  authorized  to 
issue  bonds  to  provide  moneys  for  the  construction  of  the  road. 
The  rental  required  to  be  paid  by  section  34  of  the  act  (supra)  con- 
sisting, except  as  therein  stated,  of  a  sum  equal  to  the  annual  interest 
upon  the  bonds  and  one  per  cent  percentage  on  the  amount  of  the 
bonds  are  to  be  applied  toward  the  payment  of  the  interest  on  these 
bonds  and  the  balance  is  to  go  into  a  sinking  fund  for  the  purpose 
of  meeting  this  obligation.    The  act  itself  fixes  the  status  of  these 
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percentage  payments,  and  they  are  probably  not  within  the  com-, 
pass  of  section  46  of  the  Tax  Law  (supra).  Therein  lies  the  clear 
distinction  between  percentages  paid  for  general  purposes  and  those 
for  a  specific  purpose  which  arise  solely  by  reason  of  the  expendi- 
tures created  by  the  act  requiring  their  payment.  In  the  one  general 
taxation  is  lightened  by  the  payments  and  in  the  other  no  such  bene- 
fit accrues.  It  is  also  to  be  noted  that  the  act  of  1900  does  not  regu- 
late this  percentage  upon  the  income  or  revenue  of  the  company,  but 
upon  certain  bonds  issued  by  the  city,  and  which  it  is  expected  the 
railroads  or  construction  company  will  pay  as  an  obligation  against  it. 

From  our  view  of  section  46  of  the  Tax  Law  (supra)  it  is 
unnecessary  for  us  to  enter  into  a  discussion  of  the  grammatical  con- 
struction of  its  language  as  has  been  done  by  the  counsel  for  the 
appellants.  Suffice  it  to  say  that  we  do  not  concur  with  the  analysis. 
made.  The  payment  referred  to,  we  think,  unmistakably  relates. 
back  to  the  predicate  of  the  sentence,  and  includes  every  sum  to  be 
deducted.  As  was  said  by  the  Court  of  Appeals  in  People  ex  reL 
Met  St.  By.  Co.  v.  Tax  Comrs.  (174  N.  T.  438) :  "  It  commanded 
that  all  sums,  in  the  nature  of  a  tax,  paid  by  the  owner  of  a  special 
franchise  to  a  municipality  for  its  exclusive  use,  should  be  deducted 
from  the  tax  imposed  for  local  purposes." 

The  valuation  of  the  franchise  of  the  defendant  made  by  the  State 
Board  of  Tax  Commissioners  and  the  statement  thereof  filed  with 
the  city  clerk  was  in  a  gross  sum.  It  was  placed  upon  the  annual 
assessment  roll  of  the  twentieth  ward  of  the  city  as  an  indivisible 
sum.  The  principal  office  of  the  defendant  was  in  that  ward.  The 
contention  of  the  appellants  is  that  the  assessment  was  void  because 
not  divided  or  apportioned  among  the  various  wards  or  tax  districts 
of  the  city.  We  find  nothing  in  section  42  of  the  Tax  Law  (supra) 
requiring  this  apportionment  to  be  made.  The  tax  receipts  are  pay- 
able to  the  city  treasurer,  and  the  deductions  are  a  gross  sum  which 
by  the  statute  imposing  them  are  to  be  paid  to  the  city  treasurer. 
This  is  further  confirmed  by  the  Mil  burn  agreement  which  provides 
that  the  gross  receipts  or  percentages  are  "  to  be  deemed  a  single, 
indivisible  sum."  The  assessors  of  the  city  are  elected  on  the  gen- 
eral tickets,  and  comprise  the  board  for  the  entire  city  (City  Charter 
[supra],  §§  129-136,  as  amd.  by  Laws  of  1895,  chap.  805),  and 
that  constitutes  their  tax  district.    The  Tax  Law  (Laws  of  1896, 
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chap.  908,  §  2,  subd.  1)  defines  a  tax  district  as  follows:  "'Tax 
district '  as  used  in  this  chapter,  means  a  political  subdivision  of  the 
State  having  a  board  of  assessors  authorized  to  assess  property  therein 
for  State  and  county  taxes." 

Section  42  of  the  Tax  Law  {mjyroi)  requires  the  city  clerk  to 
deliver  a  certified  copy  of  the  statement  filed  with  him  "  to  the 
assessors  or  other  officers  charged  with  the  duty  of  making  local 
assessments  in  each  tax  district  in  said  city."  He  was,  therefore, 
required  to  deliver  a  copy  of  the  statement  to  the  board  of  assessors 
and  to  no  one  else,  and  this  was  the  authority  for  the  assessors  to 
spread  the  assessment  upon  the  roll. 

Nor  do  we  subscribe  to  the  contention  of  the  appellants  that  the 
imposition  of  the  tax  for  the  benefit  of  the  city  by  the  Special  Fran- 
chise Tax  Law  is  violative  of  the  Milburn  agreement.  By  the  stat- 
utes in  force  at  the  time  of  the  making  of  that  agreement  the  defend- 
ant was  obliged  to  pay  certain  sums  to  the  city  by  way  of  percentages. 
The  burden  which  it  undertook  by  virtue  of  that  agreement  was  in 
substitution  of  the  percentages  imposed  by  statute.  There  is  noth- 
ing in  the  agreement  indicating  an  intention  to  relieve  the  defend- 
ant from  any  tax  which  the  Legislature  might  impress  upon  its 
property. 

"We  think  the  court  erred  in  not  allowing  to  be  applied  in  reduc- 
tion of  its  tax  levied  under  the  Special  Franchise  Tax  Law  the  said 
sum  which  it  had  paid  into  the  city  treasury  for  percentages  accruing 
to  the  city  in  pursuance  of  the  Milburn  agreement.  For  that  error 
the  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  the  appellants  to  abide  the  event. 

Williams  and  Stover,  JJ.,  concurred ;  McLennan,  P.  J.,  dis- 
sented in  opinion,  in  which  Hisoook,  J.,  concurred. 

McLennan,  P.  J.  (dissenting) : 

The  material  facts  of  this  case  are  not  in  dispute,  but  are  such  as 
to  make  it  necessary  to  determine  the  true  meaning  of  section  46 
of  the  Tax  Law  (Laws  of  1896,  chap.  908),  added  by  chapter  712  of 
the  Laws  of  1899,  known  as  the  "  Special  Franchise  Tax  Law." 

I  concur  in  the  conclusion  reached  by  the  majority  of  the  court 
upon  the  questions  presented  by  this  appeal,  except  as  to  the  mean- 
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ing  of  and  the  effect  which  should  be  given  to  the  section  of  the 
statute  referred  to,  which  involves  the  question :  Is  a  street  surface 
railroad  corporation,  organized  under  the  laws  of  this  State,  entitled 
to  be  credited  upon  the  tax  assessed  against  it  in  any  year  under  the 
"  Special  Franchise  Tax  Law,"  with  the  amount  which  it  may  have 
paid  the  previous  year  to  the  municipality  in  which  its  road  is 
located,  under  and  by  virtue  of  the  bid  which  it  made  or  the  agree- 
ment which  it  entered  into  as  a  condition  of  obtaining  its  franchise 
from   such  municipality  ? 

The  majority  of  the  court  are  of  the  opinion  that  the  amount 
thus  paid  by  the  corporation  should  be  so  credited,  because  such 
"payment  was  in  the  nature  of  a  tax,"  within  the  meaning  of 
section  46  of  the  Tax  Law  (supra).  That  section  provides  as 
follows :  "  If,  when  the  tax  assessed  on  any  special  franchise  is  due 
and  payable  under  the  provisions  of  law  applicable  to  the  city,  town 
or  village  in  which  the  tangible  property  is  located,  it  shall  appear 
that  the  *  *  *  corporation  affected  has  paid  to  such  city,  town 
or  village  for  its  exclusive  use  within  the  next  preceding  year, 
under  any  agreement  therefor,  or  under  any  statute  requiring  the 
same,  any  sum  based  upon  a  percentage  of  gross  earnings,  or  any 
other  income,  or  any  license  fee,  or  any  sum  of  money  on  account 
of  such  special  franchise,  granted  to  or  possessed  by  such  *  *  * 
corporation,  which  payment  was  in  the  nature  of  a  tax,  all  amounts 
so  paid  for  the  exclusive  use  of  such  city,  town  or  village  *  *  * 
shall  be  deducted  from  any  tax  based  on  the  assessment  made  by 
the  State  Board  of  Tax  Commissioners  for  city,  town  or  village 
purposes,  but  not  otherwise ;  and  the  remainder  shall  be  the  tax  on 
such  special  franchise  payable  for  city,  town  or  village  purposes." 

The  defendant,  Crosstown  Street  Railway  Company  of  Buffalo,  is 
a  street  surface  railroad  corporation.  It  was  organized  about  the 
month  of  February,  1890,  under  and  pursuant  to  chapter  252  of  the 
Laws  of  1884,  as  amended.  Section  7  of  that  act  provided,  in  sub- 
stance, that  the  local  authorities  of  any  incorporated  city  or  village  of 
the  State  might,  at  their  option,  sell  at  public  auction  the  u  franchise  " 
to  construct,  maintain  and  operate  a  street  surface  railroad  upon  any 
street,  road,  avenue  or  highway  of  such  city  or  village.  Section  8 
required  that  in  cities  having  a  population  of  250,000  or  more 
(which  included  the  city  of  Buffalo),  the  corporation  obtaining  such. 
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franchise  "  shall,  for  and  during  the  first  five  years  after  the  com- 
mencement of  the  operation  of  any  portion  of  its  railroad,  annually, 
on  the  first  day  of  November,  pay  into  the  treasury  of  said  respec- 
tive cities  in  which  its  road  is  located,  to  the  credit  of  the  sinking 
fund  thereof,  three  per  cent  of  its  gross  receipts  for  and  during  the 
year  ending  the  next  preceding  thirtieth  day  of  September,  and 
after  the  expiration  of  said  five  years,  make  a  like  annual  payment 
into  the  treasury  of  said  respective  cities,  for  the  credit  of  said 
sinking  funds,  of  five  per  cent  instead  of  three  per  cent  of  said  gross 
receipts.  *  *  *  In  any  other  incorporated  city  or  village  the 
local  authorities  shall  have  the  right  to  require,  as  a  condition  to 
their  consent,  *  *  *  the  payment  annually  of  such  percentage 
of  gross  receipts,  not  exceeding  three  per  cent,  into  the  treasury  of 
said  city  or  village,  as  they  may  deem  proper." 

Under  the  provisions  of  that  statute  any  incorporated  city  or  vil- 
lage, not  having  a  population  of  250,000,  was  authorized  to  sell  at 
public  auction  a  "  franchise  "  for  a  gross  sum  to  be  paid  in  cash  by 
the  corporation  purchasing  the  same ;  and  on  the  same  day  to  sell 
another  "  franchise  "  to  a  different  corporation,  and  require  it  to  pay 
annually  a  certain  percentage  of  its  gross  yearly  receipts.  The 
two  franchises  might  be  substantially  equal  in  value,  and  the  pur- 
chase price  or  the  sum  bid  for  each  might  be  practically  the  same, 
but  in  one  case  the  purchase  price  was  required  to  be  paid  at  once 
and  in  cash,  and  in  the  other  the  obligation  of  the  corporation  to 
pay  a  certain  percentage  of  its  gross  receipts  each  year  during  its 
corporate  existence  was  accepted  in  payment  in  lien  of  a  gross  sum. 
Under  that  act  it  would  have  been  entirely  competent  for  the  city 
of  Buffalo  to  have  sold  such  "  franchise  "  to  a  railroad  corporation 
for  a  gross  cash  sum,  in  addition  to  the  percentages  specified  in  the 
statute,  and  at  the  same  time  to  have  sold  another  "  franchise  "  to  a 
different  corporation  for  a  percentage  of  its  gross  receipts,  in  addi- 
tion to  the  percentages  of  such  receipts  required  by  the  statute  to 
be  paid  by  the  purchaser  of  such  franchise.  Section  7  of  said  statute 
was  repealed  by  chapter  65  of  the  Laws  of  1886. 

Section  1  of  chapter  65  of  the  Laws  of  1886  imposed  the  obli- 
gation upon  all  incorporated  cities  and  villages  to  sell  such  franchise 
"  at  public  auction  to  the  bidder  who  will  give  the  largest  percent 
age  per  annum  of  the  gross  receipts  derived  from  the  operation  of 
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said  railroad  or  railway,  with  adequate  security  as  hereinafter  pro- 
vided for  the  payment  of  such  percentage,  provided  that  in  cities 
having  a  population  of  two  hundred  and  fifty  thousand  or  more, 
such  percentage  shall  in  no  case  be  less  than  three  per  centum  per 
annum  of  such  gross  receipts,  for  and  during  the  period  of  the  first 
five  years  of  the  operation  of  any  portion  of  said  railroad  or  railway, 
and  five  per  centum  per  annum  of  such  gross  receipts  after  the 
expiration  of  five  years." 

That  act  was  amended  by  chapter  642  of  the  Laws  of  1886,  but 
its  requirements  were  not  materially  changed  in  any  respect  impor- 
tant to  note,  except  that  by  an  amendment  of  section  2  thereof  its 
provisions  did  not,  except  in  an  immaterial  instance,  "  apply  to  com- 
panies now  organized  or  hereafter  to  be  organized  for  the  purpose 
of  building  elevated  railroads  in  counties  having  less  than  one  mil- 
lion inhabitants,  nor  to  street  surface  railroad  companies  hereto- 
fore organized  in  cities  or  villages  of  less  than  forty  thousand 
inhabitants." 

Section  1  of  the  statute,  as  amended,  prescribed  with  great  detail 
the  manner  in  which  the  sale  of  such  franchises  must  be  made  and 
how  advertised,  and  provides:  "The  comptroller  or  other  chief 
fiscal  officer  of  the  cities,  and  the  president  of  the  board  of  trustees 
in  villages,  shall  attend  and  conduct  the  sale  *  *  *  and  may 
cancel  the  bid  if  the  bidder  shall  not  furnish  satisfactory  security, 
and  sell  the  said  consent  and  license  in  the  same  manner  as  above 
provided." 

Section  1  of  chapter  65  of  the  Laws  of  1886,  as  amended  by 
chapter  642  of  the  Laws  of  1886,  was  again  amended  by  chapter 
564  of  the  Laws  of  1889,  but  none  of  the  provisions  involved  in 
this  controversy  were  changed  by  such  amendment. 

In  1890  the  "Railroad  Law"  was  passed,  being  chapter  565  of 
the  Laws  of  1890.  Section  91  of  that  act  provides  that  a  street 
surface  railroad  shall  not  be  built  or  operated  upon  the  streets  of  a 
city  until  the  consent  of  the  municipal  authorities  is  obtained. 
Section  93  provides  that  the  consent  of  the  municipal  authorities  in 
cities  containing  90,000  inhabitants  or  over  must  contain  the  provision 
"  that  the  right,  franchise  and  privilege  of  using  any  street  *  *  * 
shall  be  sold  at  public  auction  to  the  bidder  who  will  agree  to  give 
the  city  the  largest  percentage  per  annum  of  the  gross  receipts  of 
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fiuch  corporation,  with  a  bond  or  undertaking  in  such  form  or 
amount  and  with  such  conditions  *  *  *  for  the  fulfillment  of 
such  agreement.  *  *  *"  Provision  is  also  made  for  giving 
notice  of  or  advertising  such  sale. 

Section  95  provides :  "  Every  corporation  building  or  operating  a 
railroad,  constructed  or  extended  under  the  provisions  of  this  article, 
or  of  chapter  two  hundred  and  fifty-two  of  the  laws  of  eighteen 
hundred  and  eighty-four,  within  any  city  of  this  State  having  a 
population  of  two  hundred  and  fifty  thousand  or  more,  shall,  for 
and  during  the  first  five  years  *  *  *  annually  *  *  *  pay 
into  the  treasury  of  the  city  in  which  its  road  is  located,  to  the 
credit  of  the  sinking  fund  thereof,  three  per  cent  of  its  gross 
receipts,  *  *  *  and  after  the  expiration  of  such  five  years 
*    *    *    five  per  cent  of  the  gross  receipts." 

It  will  be  seen  that,  as  applied  to  the  city  of  Buffalo,  the  statute 
of  1890  practically  re-enacted  chapter  65  of  the  Laws  of  1886,  as 
amended,  and  required  a  franchise,  in  that  city,  like  the  one  in  ques- 
tion, to  be  sold  at  public  auction  to  the  highest  bidder,  and  that  in 
that  event  the  corporation  purchasing  the  same  was  required  to  pay 
to  the  city  the  three  and  five  per  cent  (as  the  case  might  be)  upon 
its  gross  receipts  specified  in  the  statute  of  1886. 

The  whole  subject  of  the  compensation  which  corporations  should 
be  required  to  pay  to  municipalities  for  franchises  of  the  character 
here  involved,  was  again  considered  by  the  Legislature  in  the  year 
1892,  with  the  result  that  chapter  676  of  the  Laws  of  1892  was 
enacted,  which  was  an  amendment  of  "The  Railroad  Law"  of 
1890.  Section  180  of  the  law  of  1890  repealed  chapter  252  of  the. 
Laws  of  1884,  section  1  of  chapter  65  of  the  Laws  of  1886,  chapter 
642  of  the  Laws  of  1886,  and  also  chapter  564  of  the  Laws  of  1889. 
So  that  "The  Railroad  Law"  of  1890,  as  amended  in  1892,  con- 
tained the  only  statutory  provisions  relating  to  the  compensation 
which  was  or  might  be  required  to  be  paid  by  a  railroad  corporation 
to  a  municipality  for  the  right  or  franchise  to  construct  and  operate 
a  railroad  upon  its  streets  or  avenues.  Section  90  of  "  The  Railroad 
Law,"  as  amended  in  1892,  provides :  "A  corporation  organised 
since  May  6,  1884  (the  defendant  railway  company  was  organized 
in  1890),  for  the  purpose  of  building  and  operating  or  extending 
a  street  surface  railroad     *     *     *     upon  and  along  any  street* 
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avenue,  road  or  highway  in  any  city,  town  or  village,  *  *  * 
must  comply  with  the  provisions  of  this  article." 

Section  91  provides :  "  Such  railroad  shall  not  be  built,  extended 
or  operated  unless    *    *    *    the  consent  of  the  local  authorities 

*  *    *    shall  have  been  first  obtained," 

Section  93  provides :  "  The  consent  of  the  local  authorities  in 
cities  containing  twelve  hundred  and  fifty  thousand  inhabitants 

*  *  *  must  contain  the  condition  that  the  right,  franchise  and 
privilege  *  *  *  shall  be  sold  at  public  auction  to  the 
bidder  who  will  agree  to  give  the  city  the  largest  percentage 
per  annum  of  the  gross  receipts  of  such  corporation,  with  a  bond 
or  undertaking    *     *    *." 

It  is  further  provided  in  such  section  as  follows :  "  Nothing  herein 
contained  shall  be  construed  as  applying  to  or  affecting  or  modify- 
ing the  terms  of  a  certain  contract  bearing  date  January  1, 1892, 
entered  into  by  and  between  the  city  of  Buffalo  and  the  various 
street  surface  railroad  corporations  therein  named  in  such  contract." 
Which  is  the  Milburn  agreement,  and  will  be  referred  to  later. 

Section  95  provides  that  every  corporation  building  or  operating 
such  a  railroad  under  that  act  or  the  statute  of  1884,  in  cities  having 
a  population  of  1,200,000  or  more,  shall  pay  to  such  city  three  or 
five  per  cent  of  its  gross  receipts,  as  the  case  may  be,  substantially 
as  provided  by  section  1  of  chapter  65  of  the  Laws  of  1886,  as 
amended.  The  section  further  provides  as  follows :  "  In  any  other 
incorporated  city  or  village  (having  a  population  of  less  than  one 
million  two  hundred  thousand)  the  local  authorities  shall  have  the 
right  to  require,  as  a  condition  to  their  consent  to  the  construction, 
operation  or  extension  of  a  railroad  under  the  provisions  of  this 
article,  the  payment  annually  of  such  percentage  of  gross  receipts, 
not  exceeding  three  per  cent,  into  the  treasury  of  the  city  or  village, 
as  they  may  deem  proper.     *    *     *  " 

The  law  of  1892  is  the  last  material  enactment  of  the  Legislature 
bearing  upon  the  subject.  We  have  now  as  far  as  necessary  called 
attention  to  the  various  statutes  relating  to  the  authority  of  munic- 
ipalities to  sell  the  right,  franchise  or  privilege  to  construct  and  oper- 
ate street  surface  railroads  upon  the  streets  and  avenues  of  such 
municipalities,  from  the  year  1884,  when  chapter  252  of  the  Laws 
of  1884,  under  which  the  defendant  railway  company  was  organized, 
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to  the  present  time,  and  it  will  be  observed  that  while  there  have 
been  numerous  changes  in  the  law,  few  of  them  have  affected  the 
city  of  Buffalo,  and  none  of  them  the  appellant  railway  company. 

To  recapitulate:  Under  the  act  of  1884  the  city  of  Buffalo 
might,  at  its  option,  sell  at  public  auction  the  "franchise"  but, 
whether  or  not  it  was  so  sold,  the  corporation  obtaining  the  same  was 
required  to  pay  annually  therefor  three  or  five  per  cent  (as  the  case 
might  be)  of  its  gross  receipts  into  the  treasury  of  such  city  for  the 
credit  of  the  sinking  fund.  By  section  1  of  chapter  65  of  the  Laws 
of  1886,  as  amended  by  chapter  642  of  the  Laws  of  1886  and  chap- 
ter 564  of  the  Laws  of  1889,  it  was  made  mandatory  upon  the  city 
of  Buffalo  to  sell  the  "  franchise "  at  public  auction  to  the  highest 
bidder,  and  the  corporation  bidding  the  same  was  required  to  pay 
the  percentage  fixed  by  the  act  of  1884  in  addition  to  the  amount  of 
its  bid.  "  The  Railroad  Law,"  being  chapter  565  of  the  Laws  of 
1890,  did  not  affect  the  city  of  Buffalo  or  a  corporation  obtaining  a 
franchise  to  construct  and  operate  a  railroad  upon  the  streets  of  that 
city.  Under  section  95  of  "  The  Railroad  Law,"  as  amended  in 
1892,  the  city  of  Buffalo  still  had  the  right  to  require,  as  a  condition 
of  granting  a  "  franchise,"  "  the  payment  annually  of  such  percent- 
age of  gross  receipts,-  not  exceeding  three  per  cent,  into  the  treasury 
of  the  city  *  *  *  as  they  may  deem  proper ; "  but  besides,  as 
we  have  seen,  it  was  expressly  provided  by  section  93  that  none  of 
the  provisions  of  the  article  should  affect  the  obligation  assumed  by 
the  appellant  railway  company  under  the  contract  which  it  entered 
into  with  the  city  of  Buffalo,  known  as  the  "  Milburn  agreement" 

In  this  connection  it  may  be  observed  that  the  Legislature,  ever 
since  the  year  of  1884,  and  after,  as  well  as  before,  the  passage  of 
the  "  Special  Franchise  Tax  Law"  in  1899,  required  or  authorized 
the  incorporated  cities  and  villages  of  the  State,  including  the  city 
of  Buffalo,  to  sell  a  "  franchise  "  to  the  highest  bidder,  a  corporation 
bidding  the  highest  percentage  of  its  gross  annual  receipts  therefor ; 
and  in  no  event,  at  the  option  of  said  municipality,  to  be  less  than 
three  per  cent  of  such  gross  receipts.  In  other  words,  there  has 
been  no  time  since  the  passage  of  the  act  in  1884,  under  which  the 
appellant  railway  company  was  incorporated,  when  it  could  not  have 
been  required  to  pay  at  least  three  per  cent  of  its  gross  annual 
receipts  for  the  franchise  granted  to  it. 
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Prior  to  the  month  of  February,  1890,  one  of  the  street  railway 
companies  of  the  city  of  Buffalo,  under  and  pursuant  to  chapter  65 
of  the  Laws  of  1886,  as  amended,  made  application  to  the  city  of 
Buffalo  for  a  franchise  to  construct,  maintain  and  operate  a  street 
surface  railroad  upon  certain  streets  and  avenues  in  said  city.  All 
the  provisions  required  by  statute  having  been  complied  with,  on  or 
about  the  6th  day  of  February,  1890,  the  city  of  Buffalo  sold  such 
franchise  at  public  auction  to  appellant  railway  company,  at  its  bid 
of  eleven  and  three-fourths  per  cent  of  its  gross  annual  receipts, 
payable  annually,  in  addition  to  the  three  or  five  per  cent  required 
to  be  paid  under  section  1  of  chapter  65  of  the  Laws  of  1886,  as 
amended.  The  appellant  railway  company  being  the  highest  bid- 
der, such  franchise  was  struck  off  or  sold  to  it  at  the  price  bid,  and 
such  railway  company  thereupon  executed  to  the  city  of  Buffalo  a 
bond  or  undertaking  in  the  penal  sum  of  $200,000,  conditioned  for 
the  payment  by  it  of  the  percentage  bid  by  it,  and  for  the  faithful 
performance  of  other  conditions  imposed  upon  it  by  the  purchase  of 
such  franchise.  Immediately  thereafter  the  appellant  railway  com- 
pany having  executed  the  undertaking  required,  which  was  duly 
approved  by  the  city,  entered  upon  the  construction  of  its  railroad, 
completed  it  and  has  ever  since  been  engaged  in  operating  the  same. 

Before  and  after  the  defendant  railway  company  had  obtained 
the  franchise  from  the  city  of  Buffalo  to  construct  and  operate  its 
railroad  in  certain  streets  of  said  city  in  the  manner  above  indicated, 
other  corporations,  to  wit,  the  "West  Side  Street  Railway  Company 
and  the  Buffalo  Railway  Company,  had  obtained  franchises  from 
said  city,  authorizing  them  respectively  to  construct  and  operate 
their  railroads  upon  other  streets  of  said  city.  The  Buffalo  Rail- 
way Company  was  under  no  obligation  to  pay  anything  to  said  city 
of  Buffalo  for  its  franchise,  and  had  a  right  to  charge  a  transfer  fare 
of  three  cents  for  each  passenger  transferred  from  the  cars  of  one 
of  its  lines  to  those  of  another.  The  appellant  railway  company 
charges  a  full  fare  of  five  ceuts  for  each  passenger  riding  over  any 
of  its  lines,  whether  transferred  or  not  to  another  line.  The  West 
Side  Street  Railway  Company  had  agreed,  upon  the  purchase  of  its 
franchise,  to  pay  thirty-six  and  one-sixteenth  per  cent  of  its  gross 
receipts  in  consideration  of  the  "  franchise  "  granted  to  it.  Other 
conditions  existed  which  authorized  said  companies  to  exercise  such 
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rights  or  privileges  as  rendered  the  street  surface  railroad  service  of 
the  city  of  Buffalo  unsatisfactory.  Thereupon  the  said  three  corpo- 
rations, to  wit,  the  appellant  railway  company,  the  Buffalo  Railway 
Company  and  the  West  Side  Street  Railway  Company,  entered  into 
negotiations  with  the  city  of  Buffalo  looking  to  a  readjustment  of 
the  percentages  which  they  had  respectively  agreed  to  pay,  and  a 
modification  of  their  rights  and  privileges.  Such  negotiations 
resulted  in  an  agreement  by  which  all  transfer  charges  or  double 
fares  were  abolished,  and  certain  other  things  specified  in  said  agree- 
ment by  said  companies  were  to  be  done  and  performed,  which  were 
regarded  as  beneficial  to  the  city  of  Buffalo  and  its  inhabitants.  In 
consideration  of  the  covenants  and  agreements  on  the  part  of  such 
railway  companies,  the  city  of  Buffalo  consented  that  they  should  be 
relieved  from  paying  the  percentages  which  they  had  respectively 
agreed  to  pay,  and  from  certain  other  obligations  which  they  had 
assumed,  and  in  lieu  thereof  it  was  agreed  (so  far  as  is  important  to 
note)  that  such  companies  should  pay  annually  to  the  city  of  Buffalo 
two  and  one-half  per  cent  of  their  gross  receipts  for  the  payment  of 
the  total  amount  of  which  each  of  said  companies  became  jointly 
and  severally  liable.  Such  agreement,  which  is  called  the  "  Milburn 
agreement "  in  the  record,  was  ratified  by  act  of  the  Legislature,  being 
chapter  151  of  the  Laws  of  1892,  and  thereupon  concededly  became 
binding  upon  all  the  parties  to  it.  Under  said  agreement  the  appel- 
lant railway  company  became  liable  to  pay  to  the  city  of  Buffalo  for 
the  year  ending  June  30,  1900,  $13,480.45,  being  two  and  one-half 
per  cent  of  its  gross  receipts  for  that  year,  and  it  actually  paid  into 
the  city  treasury  that  sum. 

Under  the  "  Special  Franchise  Tax  Law  "  (Laws  of  1899,  chap. 
712)  the  State  Board  of  Tax  Commissioners  determined  the  value 
of  the  special  franchise  of  the  appellant  railway  company  to  be 
$2,455,735  for  the  purposes  of  taxation  for  the  fiscal  year  1900-1901. 
Certiorari  proceedings  were  instituted  by  the  appellant,  and  resulted 
in  a  determination  that  its  franchise  was  only  of  the  value  of 
$1,719,014,  and  it  was  finally  adjudged  to  be  that  amount.  Upoa 
such  valuation  there  was  duly  assessed  against  the  appellant  railway 
company,  as  and  for  its  franchise  tax,  payable  to  the  city  of  Buffalo, 
the  sum  of  $29,463.33.  There  was  added  to  that  sum  $1,854.70  as 
a  lamp  tax,  imposed  under  the  provisions  of  title  19  of  chapter  105 
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of  the  Laws  of  1891,  being  the  charter  of  the  city  of  Buffalo,  as 
amended,  so  that  the  total  amount  of  the  tax  imposed  upon  the 
appellant  railway  company,  payable  to  the  city  of  Buffalo  upon  the 
valuation  of  its  franchise,  was  $31,318.03.  Before  the  commence- 
ment of  this  action  the  appellant  railway  company  tendered  to  the 
city  of  Buffalo  that  amount,  less  the  sum  of  $13,480.45,  which  it  had 
paid  pursuant  to  the  terms  of  the  Milburn  agreement,  to  wit,  the 
sum  of  $17,837.58.  The  city  of  Buffalo  refused  to  accept  such  sum 
in  payment  of  the  franchise  tax  assessed  against  the  appellant  rail- 
way company  ;  thereupon  this  action  was  brought  to  recover  the 
amount  The  judgment  appealed  from  decreed  that  the  city  was 
entitled  to  recover  the  full  amount  of  such  franchise  tax,  together 
with  the  percentages  imposed  by  section  76  of  the  charter  (as  amd. 
by  Laws  of  1898,  chap.  313)  because  of  the  non-payment  of  the 
same  when  due,  and  determined  that  the  appellant  railway  com- 
pany was  not  entitled  to  offset,  as  against  such  sum,  the  $13,480.45 
which  it  had  paid  the  previous  year  under  the  Milburn  agreement. 
In  other  words,  it  was  held  that  the  $13,480.45  so  paid  was  not  in 
the  nature  of  a  tax,  and,  therefore,  that  the  appellant  railway  com- 
pany was  not  entitled  to  be  credited  with  that  amount  upon  its 
franchise  tax.  Thus  the  question  is  squarely  presented,  whether  or 
not  the  appellant  railway  company  is  entitled  to  credit  for  the  sum 
which  it  paid,  pursuant  to  its  agreement,  for  the  purchase  of  the  fran- 
chise obtained  by  it,  as  against  the  amount  assessed  against  it  under 
the  "  Special  Franchise  Tax  Law,"  upon  the  ground  that  the  per- 
centage of  its  gross  receipts  which  it  agreed  to  pay  upon  the  purchase 
of  such  franchise  "  was  in  the  nature  of  a  tax." 

It  must  be  admitted  that  the  $13,480.45  paid  by  the  appellant 
railway  company,  under  and  pursuant  to  the  terms  of  the  Milburn 
agreement,  was  in  lieu  of  the  amount  which  said  company  had  obli- 
gated itself  to  pay  upon  the  purchase  of  the  franchise  in  question. 
It  seems  to  me  that  the  amount  so  agreed  to  be  paid  was  in  no  sense 
a  tax  or  "  in  the  nature  of  a  tax/'  but  that  it  was  the  purchase  price 
of  the  franchise  obtained  from  the  city  of  Buffalo.  Such  a  franchise 
is  property  (People  v.  0*Brien^  111  N.  T.  1),  and  by  the  express  pro- 
vision of  the  **  Special  Franchise  Tax  Law  "  is  made  real  property  j 
so  that  by  the  provisions  of  chapter  65  of  the  Laws  of  1886,  as 
amended,  the  city  of  Buffalo  was  authorized  to  sell  "  property  "  to 
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the  corporation  bidding  the  highest  price  therefor,  and  it  was  charged 
with  the  duty  of  seeing  to  it  that  it  obtained  therefor  the  largest 
possible  price.  The  appellant  railway  company,  upon  the  sale  of 
such  property,  was  the  highest  bidder.  It  agreed,  in  consideration 
of  the  sale  to  it  of  such  property,  to  pay  annually  a  certain  per  cent 
of  its  gross  receipts.  The  bid  made  by  it  was  voluntary.  Others 
were  bidding  in  competition,  all  seeking  to  obtain  the  thing  offered 
for  sale  at  the  lowest  price. 

Under  certain  statutes  the  Legislature  authorized  the  city  of 
Buffalo  to  sell  a  "  franchise."  Under  other  statutes  or  the  common 
law  it  had  the  right  to  sell  other  property  which  it  owned  or  pos- 
sessed. The  purchase  price  of  either  represented  the  value  of  the 
thing  sold,  and  had  none  of  the  characteristics  of  a  tax.  If  the  city 
of  Buffalo  is  the  owner  of  and  has  the  right  to  sell  a  plot  of  ground, 
and  sells  it  at  public  auction,  can  it  be  said  that  the  sum  bid  for  it, 
the  purchase  price,  is  "  in  the  nature  of  a  tax I "  The  city  of  Buffalo 
was  authorized  —  and  not  only  authorized  but  required  —  to  sell  at 
public  auction  its  consent  to  construct  and  operate  a  railroad  upon 
certain  of  its  streets.  Such  consent  was  advertised  and  was  offered 
for  sale  in  accordance  with  the  provisions  of  the  statute.  Upon  such 
sale  the  appellant  railway  company  bid  a  certain  percentage  of  its 
gross  earnings  for  the  consent  thus  offered.  The  amount  which  it 
bid  was  the  purchase  price  of  the  thing  sold,  and  was  in  no  sense  a 
tax  or  "  in  the  nature  of  a  tax,"  but  was  the  purchase  price,  pure  and 
simple,  of  the  property  which  the  appellant  railway  company 
obtained.  The  circumstance  that  the  price  bid  was  based  upon  gross 
receipts,  or  was  to  be  determined  in  some  other  way,  rather  than  a 
gross  sum,  cannot  change  the  character  of  the  transaction.  In  either 
event  it  was  the  purchase  price. 

Independent  of  the  general  proposition,  it  is  proper  to  ascertain,  if 
possible,  the  legislative  intent  in  enacting  the  statute  in  question. 
Notwithstanding  the  language,  if  it  clearly  appears  that  the  Legisla- 
ture intended  to  relieve  street  surface  railroad  companies  from  pay- 
ing to  municipalities  the  amount  which  they  agreed  to  pay  when 
they  obtained  their  respective  franchises,  in  case  the  amount  was 
based  upon  gross  receipts,  by.  crediting  the  same  upon  the  tax 
imposed  upon  their  respective  franchises,  under  chapter  712  of  the 
Laws  "£  1899,  then  such  corporations  should  be  credited  with  the 
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amounts  so  paid  by  them.  We  think,  however,  that  such  was  not 
the  intent  cf  the  Legislature,  and  that  a  contrary  intention  is  clearly 
manifested.  In  the  first  place,  it  is  hardly  conceivable  that  the 
Legislature  intended  to  relieve  a  corporation  from  the  payment  of 
the  amount  which  it  agreed  to  pay  for  its  franchise,  if  such  amount 
was  based  upon  percentages  of  its  gross  receipts  in  any  previous 
year,  and  that  a  corporation  which  had  paid  a  gross  sum  in  cash  in 
the  same  year  for  a  like  franchise  should  have  no  relief  or  credit. 

Again,  it  would  seem  to  be  unreasonable  that  the  Legislature 
should  have  required  a  municipality  to  sell  a  "  franchise  "  at  public 
auction  to  the  highest  bidder,  impose  upon  it  the  duty  of  obtaining 
the  highest  price  possible  therefor,  and  then  enact  that  the  purchase 
price  should,  in  any  event,  be  credited  to  the  purchaser  upon  a  tax 
subsequently  imposed  by  statute.  In  the  case  at  bar  the  city  of 
Buffalo  presumably  obtained  for  the  franchise  sold  to  the  appellant 
railway  company  the  best  possible  price,  as  it  was  required  to  do 
under  the  statute,  which  was  two  and  one-half  per  cent  of  its  gross 
annual  receipts ;  but,  according  to  the  appellant  railway  company's 
contention,  the  city  would  have  been  quite  as  well  off  if  it  had  sold 
the  franchise  for  one  dollar,  payable  annually,  instead  of  $13,480.45, 
because  in  one  case  there  would  have  to  be  deducted  from  the  fran- 
chise tax  only  one  dollar,  and  in  the  other  the  sum  of  $13,480.45. 
In  other  words,  if  the  contention  of  the  appellant  is  to  prevail,  it 
was  entirely  immaterial  to  the  municipality  whether  the  "  franchise  " 
sold  for  little  or  much,  so  long  as  the  purchase  price  was  less  than 
the  amount  of  the  franchise  tax. 

In  the  case  at  bar,  as  we  have  seen,  the  appellant  railway  com- 
pany obligated  itself,  under  the  Milburn  agreement,  to  pay  two  and 
one-half  per  cent  of  its  gross  receipts  annually  to  the  city  of  Buffalo. 
As  appears  by  the  record,  that  percentage  was  agreed  upon  after 
much  negotiation,  and  after  the  municipality  had  done  its  best  to 
obtain  a  larger  amount,  and  the  appellant  railway  company  had 
used  its  best  efforts  to  make  the  percentage  as  small  as  possible. 
Yet,  if  the  contention  of  the  appellant  is  to  prevail,  there  need  have 
been  no  controversy  between  the  contracting  parties  as  to  the 
amount  of  the  percentages.  The  appellant  railway  company  might 
just  as  well  have  agreed  to  pay  live  or  seven  per  cent  of  its  gross 
receipts,  because  the  full  amount  of  such  percentages  would  have 
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been  credited  upon  the  tax  imposed  by  the  "  Special  Franchise  Tax 
Law."  If  such  is  the  construction,  meaning  and  intent  of  section  46 
of  the  Tax  Law  (supra),  why  should  a  corporation  bidding  for  a 
franchise  haggle  about  the  amount  of  the  percentages  to  be  paid  by 
it,  if  the  amount  of  such  percentages  is,  in  any  event,  to  be  credited 
upon  its  franchise  tax  ? 

Attention  has  been  called  in  the  prevailing  opinion  to  a  message 
of  the  Governor  to  the  Legislature  prior  to  the  passage  of  the  act 
of  1899,  indicating  that  it  was  his  thought  that  the  purchase  price  of 
franchises,  if  payable  in  percentages  upon  receipts,  should  be 
deducted  from  the  franchise  tax;  but  in  that  connection  it  is 
important  to  note  that  the  Legislature  has  continued  to  impose  upon 
certain  municipalities  the  duty  of  selling  such  franchises  at  public 
auction  to  the  highest  bidden 

Under  the  statute  of  1890,  as  amended,  any  city  having  a  population 
of  1,250,000  or  more  must  sell  at  public  auction,  to  the  corporation 
bidding  the  greatest  percentage  of  its  gross  receipts,  a  franchise 
authorizing  such  corporation  to  construct,  maintain  and  operate  a 
railroad  upon  the  streets  or  avenues  of  such  city.  The  sum  so  bid 
must  be  paid  into  the  treasury  of  such  city  for  its  purposes.  Did 
the  Legislature  intend  that  the  sum  so  required  to  be  paid  should 
be  deducted  from  the  tax  imposed  upon  such  corporation  by  the 
Special  Franchise  Tax  Law,  or  credited  to  it  upon  such  tax  ?  If  so, 
as  we  have  seen,  it  is  unimportant  what  the  amount  of  the  bid  is, 
because  whether  little  or  much  it  is  to  be  deducted  from  the  fran- 
chise tax  assessed  against  such  corporation. 

Under  the  law  as  it  stood  when  the  appellant  railway  company 
obtained  its  franchise,  it  was  competent  for  the  local  authorities  of 
any  of  the  cities  or  villages  of  the  State,  not  having  a  population  of 
250,000,  to  sell  a  franchise  for  a  gross  sum  payable  in  cash.  The 
city  of  Buffalo  was  required  by  the  statute  to  sell  such  franchise 
for  a  percentage  upon  the  gross  receipts  of  the  corporation  purchas- 
ing the  same.  Was  it  the  intent  of  the  Legislature  that  in  other 
cities  than  those  having  a  population  equal  to  the  city  of  Buffalo, 
the  corporations  which  bought  such  franchises  and  paid  cash  therefor 
should  not  have  relief,  or  be  entitled  to  any  credit  because  of  the 
amount  so  bid  by  them ;  and  that  the  corporations  purchasing  such 
franchises  in  cities  having  a  population  of  250,000  or  more,  and 
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agreeing-  to  pay  a  certain  percentage  of  their  gross  annual  receipts 
therefor,  should  be  entitled  to  be  reimbursed  annually  for  the  total 
percentage  or  amount  so  agreed  to  be  paid  by  them  ?  We  think 
such  was  not  the  legislative  intent  when  it  passed  the  Special 
Franchise  Tax  Law  (Laws  of  1899,  chap.  712). 

The  provisions  of  the  Special  Franchise  Tax  Law  are  entirely  har- 
monized and  the  course  of  the  Legislature  relating  to  the  sale  of 
franchises  by  municipalities  is  entirely  consistent,  unless  it  is  deter- 
mined that  the  purchase  price  of  such  franchises  is  "  in  the  nature 
of  a  tax."  It  may  be  inquired  what  was  the  purpose  of  the  language 
used  in  the  statute  ?  No  better  answer  could  be  made  than  to  say 
that  the  "  lamp-tax  "  imposed  by  section  414  of  the  charter  of  the  city 
of  Buffalo  is  covered  by  it.  In  some  cities  a  license  fee  had  been 
imposed  upon  each  car  of  a  street  surface  railroad,  and  various  other 
taxes  or  license  fees  were  imposed  upon  such  corporations,  6orae  of 
them  as  police  and  others  as  health  requirements.  Concededly  all 
such  taxes,  license  fees  or  what  not,  should  be  deducted  from  the 
tax  imposed  by  the  Special  Franchise  Tax  Law,  but  we  fail  to  see 
why  or  how  the  purchase  price  of  a  franchise  should  be  so  deducted. 
It  seems  to  me  a  farce  to  require  a  municipality  to  sell  a  franchise 
at  public  auction,  charge  it  with  the  duty  of  obtaining  the  highest 
possible  price  therefor,  if  it,  in  fact,  is  to  make  no  difference  to  such 
municipality  whether  the  price  paid  is  little  or  much. 

Under  the  law  of  1892  the  great  street  surface  railroad  corpora- 
tions of  the  cities  of  New  York  and  Brooklyn  were  required  to  pay 
a  certain  percentage  of  the  gross  annual  receipts  to  the  cities  in 
which  their  respective  railroads  are  located,  amounting  annually  to 
many  thousands  of  dollars.  I  think  it  was  not  the  intention  of  the 
Legislature,  when  it  passed  the  Special  Franchise  Tax  Law,  to 
practically  relieve  such  railroad  corporations  from  the  payment  of 
the  percentages  which  they  agreed  to  pay  to  such  municipalities, 
upon  obtaining  their  respective  franchises. 

Under  an  amendment  of  section  34  of  the  Rapid  Transit  Act 
(Laws  of  1891,  chap.  4,  added  by  Laws  of  1894,  chap.  752,  and  amd. 
by  Laws  of  1900,  chap.  616),  passed  the  year  following  the  passage 
of  the  Special  Franchise  Tax  Law,  corporations  organized  under 
that  act  were  required  to  pay  a  very  large  percentage  of  their  earn- 
App.  Div.— Vol.  XC.        20 
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ings  to  the  municipalities  in  which  their  railroads  were  severally 
located.  If  the  section  of  the  statute  in  question  is  to  bear  the  con- 
struction given  it  by  the  prevailing  opinion,  then  such  corporations 
are  entitled  to  have  such  percentages  credited  upon  their  franchise 
taxes.     We  do  not  believe  that  such  was  the  legislative  intent. 

Prior  to  the  passage  of  the  Special  Franchise  Tax  Law  the  property 
of  the  defendant  railway  company  (and  like  corporations)  was  pre- 
sumably assessed  at  its  full  value.  In  making  such  assessment  not 
only  the  value  of  its  rails,  cars,  buildings  and  lands  was  taken  into 
consideration,  but  also  its  earning  capacity.  The  assessment  was 
supposed  to  represent  the  value  of  the  railroad,  as  such,  and  upon 
such  valuation  the  defendant  paid  taxes,  and,  in  addition,  it  paid 
annually  to  the  municipality  the  amount  which  it  bid  upon  securing 
its  franchise.  The  valuation  of  the  defendant's  railroad,  as  assessed 
under  the  Special  Franchise  Tax  Law,  might  not  be  materially 
increased,  and  yet,  if  appellant's  contention  is  to  prevail,  such  corpo- 
ration might  be  substantially  relieved  from  taxation,  because  credited 
with  the  amount  which  it  agreed  to  pay  annually  to  the  city  for  the 
use  of  certain  of  its  streets.  If  such  is  the  necessary  result  of  the  act 
it  might  properly  be  denominated  an  act  for  the  relief  of  certain 
street  railroad  companies,  which  had  agreed  to  pay  a  considerable 
percentage  of  their  gross  earnings  to  the  municipality  from  which 
they  obtained  the  right  to  operate  their  respective  railroads. 

The  question  involved  in  this  appeal  is  important,  and  the  effect 
of  the  decision  will  be  far-reaching.  If  the  decision  about  to  be 
announced  is  correct,  practically  every  street  surface  railroad  in  the 
State  will  be  relieved  from  the  payment  of  any  and  all  sums  which 
they  have  agreed  to  paj  to  the  municipalities  for  their  franchises, 
provided  such  amount  does  not  exceed  the  special  franchise  tax. 
We  cannot  assent  to  the  proposition  that  it  was  the  intent  of  the 
Legislature  in  passing  the  Special  Franchise  Tax  Law  to  cancel  all 
such  obligations.  The  effect  of  the  decision,  as  announced  by  the 
majority  of  the  court,  is  that  the  purchase  price,  the  amount  bid  by 
any  corporation,  for  any  franchise,  if  less  than  or  only  equal  to  the 
tax  assessed  against  such  corporation,  must  be  deducted  therefrom, 
because,  and  solely  upon  the  ground  that,  such  purchase  price  is 
"in  the  nature  of  a  tax."  We  cannot  assent  to  such  an  interpreta- 
tion of  the  law,  for  the  reason  that,  as  it  seems  to  us,  it  is  unjust 
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and  inequitable ;  and,  further,  that  it  is  not  warranted  by  the  plain 
reading  of  the  statute,  because  there  is  no  basis  for  the  claim  that 
the  amount  voluntarily  bid  and  agreed  to  be  paid  for  a  franchise, 
for  property,  for  the  right  to  use  the  streets  of  a  municipality,  is  a 
tax  or  "  in  the  nature  of  a  tax." 

The  lamp  tax,  amounting  to  $1,854.70,  was  a  tax  within  the 
meaning  of  the  statute  referred  to,  and  the  judgment  appealed  from 
should  be  modified  by  deducting  therefrom  that  sum,  and  as  so 
modified  it  should  be  affirmed,  with  costs. 

Hisoook,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 


Samuel    Grabfelder,    Respondent,    v.    Albert    G.    Yosbubgh, 

Appellant. 

Sale  on  credit — the  time  runs  from  the  delivery  of  the  good* — when  the  question  of 
acceptance  is  one  for  the  Jury — oral  evidence  held  to  be  incompetent  where  it  varied 
a  written  contract. 

Where  an  order  for  goods  to  be  subsequently  delivered  provides  that  the  vendee 
shall  be  given  four  months'  credit,  the  term  of  credit  dates  from  the  delivery 
of  the  goods  and  not  from  the  giving  of  the  order. 

Where  it  appears  that  the  goods  ordered  consisted  of  a  new  and  expensive  brand 
of  whisky  which  the  agent  of  the  vendor,  who  obtained  the  order,  desired  to 
introduce  among  the  vendee's  customers;  that  the  sale  was  accompanied  by  a 
representation  that  the  goods  were  of  a  superior  quality;  that  the  goods  were 
not  delivered  until  September,  1899;  that  the  vendor's  agent  who  visited  the 
village  in  which  the  vendee  did  business  about  once  in  two  months  did  not  see 
the  vendee  on  his  first  visit  after  the  sale  and  that  on  his  second  visit,  which 
was  in  December,  the  vendee  notified  him  that  the  goods  were  not  as  they  had 
been  represented  to  be,  it  cannot  be  said,  as  a  matter  of  law,  that  the  retention 
of  the  goods  by  the  vendee  amounted  to  an  unqualified  acceptance  thereof,  but 
the  question  is  one  of  fact  for  the  Jury. 

Semite,  that  if  the  four  months'  term  of  credit  had  expired  before  the  vendee  noti- 
fied the  vendor  of  his  refusal  to  accept  the  goods,  he  would,  as  a  matter  of  law, 
be  deemed  guilty  of  an  unreasonable  delay  in  exercising  his  right  to  test  the 
quality  of  the  goods. 

Where  the  written  order  for  the  goods  is  unqualified,  evidence  of  a  verbal  agree- 
ment between  the  parties,  whereby  the  vendee  was  to  be  liable  to  pay  for  only 
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that  portion  of  the  goods  which  he  should  succeed  in  selling  to  his  customers, 
tends  to  vary  the  terms  of  the  contract  and  is  inadmissible  in  an  action  brought 
by  the  vendor  to  recover  the  purchase  price  of  the  whisky. 

Appeal  by  the  defendant,  Albert  G.  Vosburgh,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Wyoming  on  the  22d  day  of  Decem- 
ber, 1900,  upon  the  verdict  of  a  jnry  rendered  by  direction  of  the 
court,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
24th  day  of  August,  1901,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

M.  L.  Coleman,  for  the  appellant. 

John  L.  Woodworth,  for  the  respondent. 

Spbing,  J. : 

This  case  was  submitted  to  the  jury,  but  upon  their  failure  to 
agree  the  trial  court  directed  a  verdict  in  favor  of  the  plaintiff. 

On  the  19th  day  of  July,  1899,  the  defendant  gave  to  the  agent 
of  the  plaintiff,  a  wholesale  liquor  dealer,  an  order  for  a  cask  of  rye, 
the  order  signed  by  the  defendant  reading  as  follows : 

"  Waesaw,  July  19,  1899. 
"  S.  Gkabfeldeb  <fe  Co., 

"  Louisville,  Ky. 

"  I  have  this  day  ordered  through  your  salesman,  Mr.  Alex.  N. 

Freiberg,  the  following  goods : 

"  Ship  via. 

"  1  cask  Old  Consolation  pure  rye,  $3.00. 

"  Terms  4  months.  A.  G.  VOSBtTRG, 

"  Warsaw,  N.  Y." 

It  will  be  observed  that  by  the  terms  of  this  order  a  credit  is 
given  the  defendant  for  four  months.  According  to  this  testimony 
the  rye  (twenty-five  gallons)  was  not  received  by  him  until  in  the 
month  of  September.  If  the  term  of  credit  is  to  date  from  the 
delivery  of  the  goods  the  action  is  prematurely  brought,  as  it  was 
commenced  on  December  30, 1899,  and  the  four  months  had  not 
then  expired.  When  the  court  intimated  his  intention  to  direct  a 
verdict  for  the  plaintiff  the  point  was  raised  specifically  by  the 
defendant  that  the  action  was  prematurely  brought.    This  was  not 


Digitized  by  VjOOQIC 


GRABFELDER  v.  VOSBURGH.  309 

App.  Div.]  Fourth  Department,  January,  1904. 

a  shipping  bill  Bent  to  the  defendant,  bat  it  was  an  order  signed  by 
him  for  goods  to  be  subsequently  delivered,  and  it  would  seem 
reasonable  that  the  time  of  credit  was  to  begin  at  the  time  of  the 
delivery  of  the  goods,  especially  as  the  plaintiff  has  not  furnished 
the  date  of  the  invoice.  If  so,  the  plaintiff's  cause  of  action  had 
not  matured  when  he  began  suit  to  enforce  collection. 

The  defendant  did  not  purchase  any  particular  cask  of  rye,  but 
a  cask  out  of  a  certain  kind,  and  the  purchase  did  not  become 
effective  until  there  was  a  delivery  to  him  at  Warsaw,  where  he 
was  allowed  to  test  the  quality  of  the  liquor.  The  order  contem- 
plated a  future  delivery,  and  if  the  defendant's  version  is  correct 
six  weeks  elapsed  before  he  received  the  rye.  The  term  of  credit 
implied  an  opportunity  to  the  defendant  to  sell  some  part  of  th$ 
goods  to  enable  him  to  obtain  money  to  meet  his  obligation,  and  it 
would  hardly  be  fair  to  hold  that  the  term  of  credit  was  running 
along  before  the  goods  arrived.  This  question  was  sufficiently 
raised  by  the  pleadings.    (Mack  v.  Ewrt,  5  Hun,  28.) 

The  evidence  shows  that  the  defendant  did  not  wish  to  purchase 
these  goods,  but  the  plaintiff's  agent  desired  to  introduce  this  brand  of 
liquor  into  the  village  of  Warsaw,  representing  that  the  liquor  was 
of  superior  quality  and  also  stating  in  substance  that  if  it  did  not 
prove  to  be  satisfactory  there  would  be  no  sale.  The  defendant  tes- 
tified that  the  goods  were  of  poor  quality  and  after  repeated  attempts 
he  was  unable  to  dispose  of  them  to  his  customers. 

The  plaintiff's  selling  agent  was  in  the  habit  of  going  to  Warsaw 
about  once  in  two  months.  On  his  first  visit  after  this  sale  he  did 
not  see  the  defendant.  The  second  time  he  was  there,  which  was 
in  December,  the  defendant  told  him  the  goods  were  not  as  repre- 
sented, and  he  had  only  been  able  to  sell  about  three  gallons.  The 
trial  court  concluded  that  the  retention  of  the  goods  by  the  defendant 
amounted  to  an  unqualified  acceptance  and  that  on  that  account  the 
defendant  was  liable.  We  think  that,  under  the  circumstances  of  this 
case,  the  court  below  adopted  too  rigid  a  rule.  It  was  for  the  jury 
to  say  whether  more  than  a  reasonable  time  intervened  the  receipt 
of  the  goods  and  the  notification  given  the  plaintiff's  selling  agent 
that  the  goods  did  not  meet  the  representations  upon  which  they 
were  claimed  to  have  been  purchased.  That  is,  whether  they  had 
been  actually  accepted  by  the  defendant  or  not. 
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It  is  to  be  observed  as  pertinent  to  this  aspect  of  the  case  that  the 
liquor  was  a  new  brand  and  above  the  ordinary  price ;  that  the 
motive  influencing  the  taking  of  the  order  by  the  plaintiff's  agent 
was  to  introduce  it  among  the  defendant's  customers  for  the  purpose 
of  securing  a  permanent  trade  for  it  in  the  village  of  Warsaw.  The 
defendant  and  his  bartenders  testified  to  the  unavailing  efforts  they 
made  to  sell  the  liquor  to  their  customers.  Again,  the  agent  came 
to  the  defendant's  place  of  business  infrequently ;  and  in  the  light 
of  these  circumstances  we  cannot  say,  as  matter  of  law,  that  the 
defendant  retained  the  liquor  unreasonably  before  apprising  the 
plaintiff  that  it  was  not  as  represented.  Ordinarily  what  constitutes 
a  reasonable  retention  of  goods  for  examination  and  inspection  is  a 
question  of  fact.  {Pierson  v.  Crooks,  115  N.  T.  539,  551 ;  Lcmg 
v.  Severance,  28  N.  Y.  St.  Repr.  532 ;  Benjamin  Sales  [7th  Am.  ed.], 
§  700  est  seq.) 

If  the  term  of  credit  had  expired  before  the  defendant  notified 
the  plaintiff  of  his  declination  to  accept  the  goods,  probably  that 
would  have  been,  as  matter  of  law,  an  unreasonable  delay  in  arriv- 
ing at  the  decision.  Where  a  specific  term  of  credit  is  extended 
upon  a  sale  of  goods  accompanied  by  the  representation  that  they 
are  of  a  superior  quality  or  of  a  certain  grade,  the  opportunity  of 
examination  should  be  taken  advantage  of  before  the  bill  becomes 
due.  The  credit  implies  that  the  conditional  sale  is  to  become 
absolute  at  least  by  the  time  of  the  maturity  of  the  account. 

The  defendant  contends  that  there  was  a  verbal  agreement 
whereby  he  was  to  sell  whatever  of  this  liquor  he  could  to  his  cus- 
tomers and  was  only  to  be  liable  for  the  amount  so  sold.  The  order,  as 
will  be  observed,  is  unqualified,  and  we  are  inclined  to  the  view  that 
the  proof  which  the  defendant  sought  to  offer  upon  this  branch  of 
the  case  tended  to  vary  the  terms  of  the  contract.  The  evidence 
did  not  establish  an  independent  or  collateral  agreement. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered. 

All  concurred. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 
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Patrick  Connors,  as  Administrator,  etc.,  of  William  Connors, 
Deceased,  Appellant,  v.  Thr  Great  Northern  Elevator  Com- 
pany, Respondent. 

Negligence  —  liability,  to  a  servant  of  a  third  person,  of  one  who  furnishes  a  defective 
appliance  to  be  used  in  the  work  in  which  the  servant  is  engaged. 

A  corporation  owning  a  grain  elevator  and  a  steam  shovel  and  other  appliances 
used  in  transferring  grain  from  vessels  into  the  elevator  had  an  arrangement 
with  an  association  called  the  Lake  Carriers'  Association,  pursuant  to  which, 
when  a  vessel  loaded  with  grain  came  to  an  elevator  belonging  to  the  corpora- 
tion, scoopers  in  the  employ  of  the  Lake  Carriers'  Association  would  remove 
the  cargo  of  grain  with  the  steam  shovel  and  tackle.  The  elevator  company 
received,  for  the  use  of  its  shovel  and  appliances,  a  dollar  and  twenty  cents  for 
each  thousand  bushels  unloaded.  It  employed  a  man  known  as  a  shoveltender 
to  exercise  general  superintendence  over  the  steam  shovel  and  to  furnish  any 
supplies  or  make  any  repairs  necessary. 

Held,  that  the  elevator  company,  having  for  an  adequate  compensation  under- 
taken to  furnish  the  appliances  for  unloading  the  grain,  assumed  an  obligation 
to  the  scoopers  to  furnish  fitting  appliances,  and  that  the  scoopers  had  a  right 
to  assume  that  the  elevator  company  had  performed  this  obligation; 

That  the  elevator  company  was,  therefore,  liable  for  the  damages  resulting  from  the 
death  of  a  scooper,  who,  while  engaged  in  the  performance  of  his  work,  was 
killed  in  consequence  of  the  breaking  of  a  defective  rope  used  in  connection 
with  the  steam  shovel,  where  the  result  was  one  which  might  have  been 
anticipated. 

McLennan,  P.  J.,  and  Stover,  J.,  dissented. 

Appeal  by  the  plaintiff,  Patrick  Connors,  as  administrator,  etc., 
of  William  Connors,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  Erie  on  the  6th  day  of  December,  1902,  upon  the 
dismissal  of  the  complaint  by  direction  of  the  court  after  a  trial  at 
the  Erie  Trial  Term. 

Daniel  J.  Hartley,  for  the  appellant. 

Frcmh  CHfibons,  for  the  respondent. 

Spring,  J. : 

The  plaintiff's  intestate  was  a  scooper  employed  by  the  Lake  Car 
riers'  Association  in  unloading  grain  from  the  boat  Thomas  May- 
tham  into  the  elevator  owned  by  the  defendant,  a  domestic  cor- 


Digitized  by  VjOOQIC 


312    CONNORS  v.  GREAT  NORTHERN  ELEVATOR  CO. 
Fourth  Department,  January,  1904.  [Vol  90. 

poration,  in  the  city  of  Buffalo.  The  steam  shovel  and  appliances 
used  in  elevating  the  grain  were  owned  by  the  defendant.  They 
were  kept  in  a  place  accessible  to  the  scoopers,  and  whenever  a  boat- 
load of  grain  came  to  an  elevator  belonging  to  the  defendant  in  the 
city  of  Buffalo  the  scoopers  obtained  the  shovel  and  tackle  and  dis- 
embarked its  load  of  freight.  The  defendant  received  for  the  use 
of  its  shovel  and  appliances  one  dollar  and  twenty  cents  for  each 
1,000  bushels  unloaded.  It  kept  a  man,  called  the  monthly  man, 
named  Cavanaugh,  in  this  instance  in  its  employ,  who  was  present 
at  the  unloading  as  its  representative  to  furnish  any  supplies  needed 
in  the  operation  of  the  steam  shovel  and  with  general  superintend- 
ence over  the  same.  If  any  part  of  this  gearing  was  inadequate  or 
needed  remedying  this  employee  supplied  it.  As  one  witness  put 
it :  "I  know  what  the  duties  of  the  shovel  tender  are,  Cavanaugh  is 
a  monthly  man  and  is  also  called  a  shovel  tender.  He  was  employed 
by  the  elevator  company.  I  have  seen  him  about  work  there.  He 
would  look  after  the  leg,  put  the  leg  in  and  take  it  out  again  of  the 
hold  of  the  boat  and  look  after  the  leg  as  it  was  put  in  and  taken 
out  and  see  that  it  was  placed  right.  He  had  to  see  that  the  rigging 
and  machinery  was  put  up  right  before  the  scoopers  started  to  work, 
they  had  to  put  it  up  to  his  satisfaction." 

A  heavy  block  of  wood  called  the  snatch  block  was  attached  to 
an  upright  or  stanchion  by  a  line  used  to  draw  the  grain  into  the 
leg  extending  from  the  hold  of  the  boat  to  the  elevator  and  up 
which  the  grain  was  drawn.  Connors,  the  intestate,  was  working  in 
the  hold  of  the  boat  in  November,  1901,  with  about  100  other 
workmen  unloading  the  grain  when  the  rope  (which  was  defective 
and  insufficient)  holding  up  this  block  parted  and  the  block  fell, 
striking  Connors  and  causing  his  death.  Two  or  three  days  before 
the  accident  Cavanaugh,  the  defendant's  representative,  put  in  this 
rope,  when  the  following  occurred,  as  testified  to  by  the  assistant 
boss  scooper :  u  Just  before  the  accident  there  was  a  snatch  block 
on  the  deck  and  no  line  on  it  and  I  told  Cavanaugh  to  put  a  line  on 
it.  This  was  a  few  days  before  the  accident  or  a  few  jobs  I  don't 
know.  I  told  him  a  few  jobs  before  this  one  prior  to  this  one  to 
put  a  line  on  the  block,  so  he  says,  c  All  right,  I  will  put  one  on/ 
and  he  went  into  the  tower.  A  line  something  like  this  was  lying 
in  the  tower  and  he  started  to  put  this  on.    I  said,  '  What  are  you 
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going  to  do  with  that  t '  He  says,  '  Put  it  on  the  snatch  block.'  I 
spoke, '  Not  a  line  like  that  ? '  And  he  said,  '  Yes.'  I  said,  '  It 
will  kill  somebody  if  you  do.'  He  said,  c  What  do  you  want  me  to 
do  ?  Go  and  buy  a  line  ? '  I  says,  '  All  right,  go  ahead,'  and  he 
put  it  on." 

The  intestate  was  not  in  the  employ  of  the  defendant.  The  appli- 
ances, however,  were  furnished  by  it  to  use  for  the  purpose  of 
unloading  the  grain.  Its  man  had  charge  of  this  business. .  The 
appliances  were  furnished  at  a  specific  compensation  and  were  used 
as  designed  and  intended.    Is  the  defendant  liable  ? 

When  the  defendant  turned  over  the  steam  shovel  and  its  appli- 
ances to  the  Lake  Carriers'  Association  to  be  used  in  unloading 
grain,  it  knew  that  the  grain  was  to  be  taken  out  by  a  large  number 
of  scoopers.  It  impliedly  invited  these  men  to  go  into  the  hold  of 
the  freighter  with  the  assurance  that  it  had  furnished  appliances 
which  rendered  the  performance  of  the  work  reasonably  safe  so  far 
as  such  tackle  was  concerned.  Its  obligation  to  the  men  who  did 
the  work  was  to  furnish  fitting  appliances.  They  had  a  right  to 
assume  that  this  had  been  done.  The  defendant,  to  be  sure,  made 
its  agreement  with  the  Lake  Carriers'  Association  and  there  was  no 
privity  of  contract  between  the  elevator  association  and  the  plain- 
tiffs intestate  in  that  he  was  not  in  its  employ.  The  liability  of  the 
defendant  is  not  contractual  in  its  character.  (Barrett  v.  Lake  Onta- 
rio Beach  Imp.  Co.y  174  N.  Y.  310,  314.)  It  undertook  to  furnish 
appliances  for  a  particular  work,  the  negligent  performance  of  which 
duty  it  knew  imperilled  the  lives  of  many  men.  Having  for  an 
adequate  compensation  undertaken  to  furnish  this  tackle  with  full 
knowledge  of  its  use,  it  assumed  a  responsibility  to  those  who  were 
injured  while  it  was  being  operated  precisely  as  intended. 

In  Coughtry  v.  Globe  Woolen  Company  (5t>  N.  Y.  124)  a  firm  of 
contractors  was  putting  a  cornice  on  defendant's  mill.  The  defend- 
ant's men  erected  a  scaffold  for  this  purpose.  The  plaintiff's  intes- 
tate was  employed  by  the  contractors  in  putting  up  the  cornice. 
The  scaffold,  by  reason  of  its  improper  construction,  fell  while 
the  plaintiff's  intestate  was  at  work  upon  it,  causing  his  death, 
and  the  Court  of  Appeals  reversed  the  judgment  of  the  General 
Term,  which  affirmed  a  nonsuit.  The  court  say  (at  p.  128): 
"It   is   evident  from  the  nature  and   position   of   the  structure 
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that  death  or  great  bodily  harm  to  those  persons  would  be  the 
natural  and  almost  inevitable  consequence  of  negligently  construct- 
ing it  of  defective  material  or  insufficient  strength.  It  was  clearly 
the  duty  of  the  defendant  and  its  agents  to  avoid  that  danger  by  the 
exercise  of  proper  care.  *  *  *  This  duty  was  independent  of  the 
obligation  created  by  the  contract.  If  neglected  it  would  be  no 
answer  to  the  action  to  say  that  the  defendant  was  also  guilty  of 
a  breach  of  its  contract ;  nor  would  it  be  any  better  answer  to  say 
that  by  the  terms  of  the  contract  it  was  permitted  so  to  construct 
the  scaffold  as  to  imperil  the  lives  of  the  workmen."  (See,  also, 
Devlin  v.  Smithy  89  N.  Y.  470,  477  et  seq.  /  Hannigan  v.  Union 
Warehouse  Co.,  3  App.  Div.  618;  affd.,  157  K  Y.  711.) 

It  is  also  to  be  noted  that  the  death  of  the  plaintiff's  intestate  was 
the  natural  and  probable  result  following  the  parting  of  the  rope 
and  the  consequent  falling  of  the  block.  The  injuries  were  not 
unexpected,  but  were  to  be  anticipated  readily,  and  it  was  incum- 
bent upon  the  defendant  to  protect  the  men  against  an  accident 
which  it  could  easily  prevent. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  McLennan,  P.  J.,  and  Stover,  J., 
dissenting. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event. 


Jennie  B.  Egoleston,  Respondent,  v.  The  Town  of  Chautauqua, 

Appellant. 

Negligence — injury  on  a  defective  town  bridge  —  statement  of  cause  of  action  to  be 
served  on  the  supervisor  of  a  town — proof  of  an  injury  not  specified  in  the  state- 
ment held  to  be  competent — verdict  in  excess  of  the  amount  alleged  in  Vie  statement. 

Section  16  of  the  Highway  Law  (Laws  of  1890,  chap.  568)  provides  that  no  action 
shall  be  brought  against  a  town  to  recover  damages  for  personal  injuries  result- 
ing from  a  defect  in  a  town  highway  or  bridge  existing  because  of  the  negli- 
gence of  the  commissioner  of  highways  of  such  town,  "  unless  a  verified  state- 
ment of  the  cause  of  action  shall  have  been  presented  to  the  supervisor  or  the 
(own  within  six  months  after  the  cause  of  action  accrued." 
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A  person  who,  on  August  4,  1901,  had  sustained  personal  injuries  upon  a  defec- 
tive town  bridge,  filed  a  statement,  alleging,  among  other  things,  "  That  by 
reason  thereof  the  claimant  was  badly  bruised  and  suffered  a  severe  injury  to 
her  right  leg  at  and  about  the  knee;  sustained  a  severe  shock ;  was  made  sick ; 
suffered  much  pain ;  is  so  far  disabled  that  she  is  compelled  to  lie  in  bed  and 
has  been  obliged  to  pay  large  sums  of  money  for  medical  attendance  and  care 
and  has  been  incapacitated  from  attending  to  her  ordinary  duties  in  caring  for 
herself  or  deriving  any  benefit  from  her  visit  among  her  friends  and  acquaint- 
ances—  to  her  great  damage  in  the  sum  of  one  thousand  dollars." 

In  February,  1902,  the  claimant  commenced  her  action  against  the  town,  and 
upon  the  trial  was  permitted,  over  the  objection  of  the  defendant,  to  prove,  in 
addition  to  the  injuries  to  the  right  leg  at  and  about  the  knee,  the  existence  of  an 
intercaptular  fracture,  an  injury  of  a  serious  nature  to  the  hip.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for  $4,500,  which  the  court  refused  to 
reduce  to  $1,000,  the  amount  stated  in  the  statement  served. 

The  complaint  in  the  action  was  broad  enough  to  admit  proof  of  the  Injuries 
shown  and  it  demanded  judgment  for  $5,000  damages.  It  did  not  appear  that 
at  the  time  the  plaintiff  served  the  statement  she  intended  to  misrepresent  the 
extent  of  her  injuries,  and  she  contended  that  she  did  not  discover  the  real 
nature  and  extent  of  such  injuries  until  just  before  the  trial. 

Held,  that  the  judgment  entered  upon  the  verdict  should  be  affirmed; 

That  the  plaintiff,  being  ignorant  of  the  real  extent  of  her  injuries  when  she 
verified  the  statement  of  the  cause  of  action  and  the  statement  having  served 
the  object  intended  to  be  accomplished  by  the  statute,  viz.,  to  give  the  town 
notice  of  the  claim,  such  statement  did  not  operate  to  limit  proof  of  the  actual 
extent  of  the  plaintiff's  injuries  nor  the  amount  of  damages  which  she  could 
recover. 

Hiscock,  J.,  dissented. 

Appeal  by  the  defendant,  The  Town  of  Chautauqua,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Chautauqua  on  the  28th 
day  of  October,  1902,  upon  the  verdict  of  a  jury  for  $4,500,  and 
Also  from  an  order  bearing  date  the  21st  day  of  October,  1902,  and 
entered  in  said  clerk's  office,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

A.  B.  Ottaway,  for  the  appellant. 

Jerome  B.  Fisher,  for  the  respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  affirmed,  with  costs. 

The  action  was  to  recover  damages  for  an  injury  upon  a  defective 
bridge  in  the  town  of  Chautauqua. 
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No  claim  is  made  that  the  evidence  was  not  sufficient  to  warrant 
a  finding  that  the  commissioner  of  highways  was  negligent  and  the 
plaintiff  free  from  negligence,  and  that  she  was  injured  and  suffered 
the  amount  of  damages  for  which  the  verdict  was  rendered. 

The  principal  contentions  relate  to  the  statement  presented  to  the 
supervisor  of  the  town  in  behalf  of  the  plaintiff  under  section  16  of 
the  Highway  Law  of  the  State  (Laws  of  1890,  chap.  568).  That 
section  provides :  "  Every  town  shall  be  liable  for  all  damages  to 
person  or  property  sustained  by  reason  of  any  defect  in  its  high- 
ways or  bridges  existing  because  of  the  neglect  of  any  commissioner 
of  highways  of  such  town.  No  action  shall  be  maintained  against 
any  town  to  recover  such  damages  unless  a  verified  statement  of  the 
cause  of  action  shall  have  been  presented  to  the  supervisor  of  the 
town  within  six  months  after  the  cause  of  action  accrued ;  and  no 
such  action  shall  be  commenced  until  fifteen  days  after  the  service 
of  such  statement." 

The  statement  served  in  the  case,  among  other  things,  contained 
the  following :  "  That  by  reason  thereof  the  claimant  was  badly 
bruised  and  suffered  a  severe  injury  to  her  right  leg  at  and  about 
the  knee,  sustained  a  severe  shock,  was  made  sick,  suffered  much 
pain,  is  so  far  disabled  that  she  is  compelled  to  lie  in  bed  and  has 
been  obliged  to  pay  large  sums  of  money  for  medical  attendance 
and  care  and  has  been  incapacitated  from  attending  to  her  ordinary 
duties  in  caring  for  herself  or  deriving  any  benefit  from  her  visit 
among  her  friends  and  acquaintances  *  *  *  to  her  great  dam- 
age in  the  sum  of  one  thousand  dollars." 

Upon  the  trial  the  court,  under  defendant's  objection,  permitted 
proof  of  injuries  other  than  those  to  the  right  leg  at  and  about  the 
knee,  particularly  of  an  interccvpsular  fracture,  an  injury  of  a  serious 
nature  to  the  hip,  and  the  court  refused  to  reduce  the  verdict  ren- 
dered for  such  injury,  $4,500,  to  the  amount  stated  in  the  statement 
served,  $1,000.  There  is  no  reason  to  suppose  that  the  plaintiff 
intended  at  the  time  she  made  and  served  her  statement  to  misrepresent 
her  injuries.  The  accident  occurred  August  4, 1901,  and  the  claim  was 
made  and  served  ten  days  later.  At  that  time  the  injury  appeared 
to  be  confined  to  the  lower  leg  and  vicinity  of  the  knee.  The  doctor 
in  attendance  so  believed  and  advised  her,  and  she  had  no  reason  to 
suppose  the  damage  would  be  greater  than  $1,000.    The  complaint 
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was  served  in  February  and  the  trial  occurred  in  April,  1902.  The 
complaint  was  broad  enough  to  admit  proof  of  the  more  serious 
injury,  and  the  demand  was  for  $5,000  damages.  It  was  not  dis- 
covered what  the  real  nature  and  extent  of  the  injury  was  until  just 
before  the  trial  took  place.  The  requirement  of  the  statute  is  not 
specific,  but  quite  general,  "  a  verified  statement  of  the  cause  of 
action."  In  the  absence  of  any  intention  to  mislead  the  town  it 
would  be  hard  to  deprive  the  claimant  of  the  right  to  recover 
adequate  damages  for  the  actual  injuries  she  sustained,  because  she 
was  ignorant  of  the  real  extent  thereof  when  she  verified  her  claim. 
Being  required  to  swear  to  the  truth  of  the.  statement,  she  could 
only  state  the  nature  and  extent  of  her  injuries  as  she  then  under- 
stood and  believed  them  to  exist.  No  provision  is  made  by  statute 
for  amending  the  statement  after  it  is  served,  and  no  new  statement 
can  be  served  after  the  expiration  of  six  months  from  the  accident. 
In  this  case  the  real  nature  and  extent  of  the  injury  was  not  discov- 
ered until  the  six  months  had  expired.  The  statement  is  to  be  "  of 
the  cause  of  action"  It  should  state  facts  showing x  the  occurrence 
of  the  accident,  the  defects  in  the  bridge  which  caused  it,  that  the 
commissioner  of  highways  was  negligent  and  the  plaintiff  was  free 
from  negligence,  and  that  the  plaintiff  was  injured  and  was  entitled 
to  damages  therefor.  It  might  well  state  the  nature  and  extent  of 
the  injuries  sustained  and  the  amount  of  damages  claimed  therefor, 
but  the  amount  of  damages  would  be  merely  an  estimate  and  they 
would  not  be  restricted  to  the  amount  stated.  (Heed  v.  Mayor  >  etc., 
of  JT.  T.}  97  N.  T.  620.) 

The  statement  as  to  the  nature  and  extent  of  the  injuries  might 
be  in  quite  general  language  and  not  at  all  specific.  The  statement 
need  not  be  as  full  and  complete  as  the  complaint  in  an  action.  Its 
object  is  to  give  the  town  notice  of  the  claim,  so  as  to  enable  it  to 
investigate  the  same,  and  then  to  adjust  it  or  be  prepared  to  defend 
an  action  brought  to  enforce  the  same.  The  statute  should  receive 
a  reasonable  construction,  and  not  such  a  one  as  to  unjustly  deprive 
a  party  of  the  right  to  recover  adequate  damages  for  the  real  injuries 
received.  A  substantial  compliance  with  the  statute  should  be  held 
sufficient.  (See  Spencer  v.  Town  of  Sardinia9  42  App.  Div.  472, 
and  cases  therein  referred  to.) 

In  this  statement  besides  the  facts  stated  as  to  the  injury  "  at  and 
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about  the  knee,"  there  are  general  statements,  viz. :  She  "  was  badly 
bruised,  *  *  *  sustained  a  severe  shock,  was  made  sick,  suffered 
much  pain,  is  so  far  disabled  that  she  is  compelled  to  lie  in  bed,  *  *  * 
and  has  been  incapacitated  from  attending  to  her  ordinary  duties," 
etc.  A  strict  construction,  such  a  construction  as  would  be  given 
to  a  complaint  in  an  action,  might  make  all  these  general  statements 
refer  to  the  specific  injury  stated,  viz.,  to  the  leg,  "  at  and  about  the 
knee,"  but  such  construction  should  not  be  given  here.  The  object 
of  the  statute  was  fully  served,  and  its  letter  substantially  complied 
with  by  the  statement  made,  and  the  real  nature  and  extent  of  the 
injuries  could  be  proved  on  the  trial  and  recovered  for. 

While  parts  of  the  charge  read  by  themselves  appear  to  state  the 
law  erroneously,  yet  when  the  whole  charge  is  read  together  no 
reversible  errors  appear  to  have  been  made. 

We  conclude  that  the  judgment  and  order  should  be  affirmed, 
with  costs. 

All  concurred,  except  Hisoook,  J.,  dissenting  in  an  opinion,  and 
McLennan,  P.  J.,  not  sitting. 

Hisoock,  J.  (dissenting) : 

I  am  unable  to  concur  in  an  affirmance  of  the  judgment  appealed 
from,  but  think  the  same  should  be  reversed  because  of  the  admis- 
sion upon  the  trial  of  evidence  of  serious  injuries  alleged  to  have 
been  sustained  by  plaintiff  which  were  not  in  any  way  set  forth  or 
described  in  her  notice  of  claim  filed  under  the  statute. 

This  action  was  brought  to  recover  for  personal  injuries  claimed 
to  have  been  suffered  by  plaintiff  through  the  negligence  of  defend- 
ant in  allowing  a  bridge  upon  one  of  its  highways  to  become  defective. 
There  was  sufficient  evidence  upon  the  questions  of  defendant's 
negligence  and  plaintiffs  freedom  from  contributory  negligence  to 
support  the  judgment,  and  I  pass  immediately  to  the  consideration 
of  the  question  above  suggested. 

Section  16  of  the  Highway  Law  (Laws  of  1890,  chap.  568)  pro- 
vides :  "  Every  town  shall  be  liable  for  all  damages  to  person  or 
property  sustained  by  reason  of  any  defect  in  its  highways  or  bridges 
existing  because  of  the  neglect  of  any  commissioner  of  highways  of 
such  town.  No  action  shall  be  maintained  against  any  town  to 
recover  such  damages  unless  a  verified  statement  of  the  cause  of 
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action  shall  have  been  presented  to  the  supervisor  of  the  town 
within  six  months  after  the  cause  of  action  accrued." 

Plaintiffs  verified  statement  filed  under  the  foregoing  statute,  so 
far  as  it  relates  to  her  injuries,  reads :  "  That  by  reason  thereof  (the 
accident)  the  claimant  was  badly  bruised  and  suffered  a  severe 
injury  to  her  right  leg  at  and  about  the  knee,  sustained  a  severe 
shock,  was  made  sick,  suffered  much  pain,  is  so  far  disabled  that  she 
is  compelled  to  lie  in  bed  *  *  *  to  her  great  damage  in  the 
sum  of  one  thousand  dollars." 

Upon  the  trial,  in  spite  of  the  objections  interposed  in  due  time 
and  form  by  the  defendant,  plaintiff  was  allowed  to  give  evidence 
that  she  had  sustained  an  intercapsular  fracture  of  the  hip.  These 
objections  taken  upon  the  trial  and  now  urged  upon  this  appeal 
present  the  two  questions,j£rstf,  whether  plaintiff's  notice  did  fairly 
cover  and  include  the  alleged  injury  to  her  hip,  and,  second,  whether 
if  it  did  not,  it  was  still  permissible  for  her  to  give  evidence  of  such 
injury. 

It  does  not  appear  to  be  seriously  urged  by  respondent's  counsel 
that  the  notice  served  by  plaintiff  did  really  and  clearly  specify  any 
such  injury  as  that  mentioned.  We  do  not  think  that  upon  any 
fair  construction  of  the  language  used  it  did  either  specifically  point 
out  such  an  injury  or  by  general  language  include  it.  The  words 
that  plaintiff  "  sustained  a  severe  shock,  was  made  sick,  suffered 
much  pain,  is  so  far  disabled  that  she  is  compelled  to  lie  in  bed," 
even  if  they  are  not  exclusively  predicated  upon  the  injury  to  her 
knee  mentioned,  still  are  not  appropriate  to  describe  the  breaking  of 
the  hip.  The  statement  that  she  was  "  badly  bruised "  does  not 
naturally  convey  the  idea  of  a  broken  bone  or  joint,  and  the  further 
statement  that  she  "  suffered  a  severe  injury  to  her  right  leg  at  and 
about  the  knee,"  not  only  does  not  include  the  injury  to  the  hip,  but 
excludes  the  idea  of  any  further  injury  such  as  the  breaking  of  the 
bone  at  the  hip  on  the  same  leg. 

Respondent's  counsel,  however,  argues  that  even  though  the  fore- 
going construction  of  her  notice  be  adopted,  it  was  still  sufficient. 

He  does  not  base  this  contention  upon  any  claim  that  a  statement 
of  her  cause  of  action  called  for  by  the  statute  should  not  include 
an  enumeration  of  the  injuries  alleged  by  her  to  have  been  received. 
Again,  we  do  not  see  how  he  could  do  otherwise  than  concede  that 
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it  should  include  such  a  statement  of  injuries.  In  its  simplest  form 
a  statement  of  her  cause  of  action  would  set  forth  default  and  negli- 
gence of  the  defendant  with  resulting  injuries  to  herself  from  which 
damages  flowed. 

Counsel,  however,  calls  to  our  attention  various  decisions  of  the 
courts  which  he  insists  formulate  the  rules  that  a  reasonable  con- 
struction is  to  be  put  upon  a  statute  of  this  kind  having  reference 
to  the  object  sought  thereby  to  be  effected,  and,  as  especially  bear- 
ing upon  the  precise  point  under  consideration,  that  a  preliminary 
notice  of  claim  will  not  be  subjected  to  any  such  exacting  canons  of 
interpretation  as  would  be  applied  to  a  formal  pleading.  Seeking 
to  avail  himself  of  these  and  other  similar  principles,  he  urges  that 
in  a  general  way  plaintiff,  in  connection  with  other  matters  set 
forth  in  her  statement,  gave  defendant  notice  that  she  had  suffered 
various  injuries  as  the  result  of  her  accident  and  that  her  notification 
was  sufficient  for  all  practical  purposes  even  though  it  did  not  point 
out  the  particular  injury  proved  upon  the  trial  against  the  objec- 
tion of  defendant. 

There  is  no  difficulty  in  accepting  the  general  principles  thus 
pressed  upon  our  attention  so  far  as  they  are  outlined  in  the  deci- 
sions of  the  courts.  The  difficulty  lies  in  accepting  the  results 
claimed  to  be  authorized  thereby  as  applied  to  the  notice  under 
review.  As  against  these  general  principles  invoked  for  the  benefit 
of  the  plaintiff,  we  must  keep  in  mind  certain  others  which  have 
been  laid  down  as  governing  the  construction  of  statutes,  such  as 
that  which  now  confronts  her. 

It  has  been  held  that  while  courts  should  not  "by  a  strained 
technical  interpretation  build  up  immaterial  and  unsubstantial 
variances  or  omissions  into  inequitable  and  unjust  defenses  against 
meritorious  claims,  *  *  *  upon  the  contrary,  they  should  not 
lightly  and  easily  go  to  the  other  extreme  of  devising  excuses  for, 
and  ways  of  escape  from,  failure  to  comply  with  reasonable  and 
important  provisions."  (Bauber  v.  Village  of  Wdlsvitte,  83  App. 
Div.  581.) 

It  has  also  been  said  that,  "  Clearly  the  Legislature  had  the  right 
to  impose  such  a  condition  (requiring  the  service  of  a  notice  as  a 
condition  precedent  to  bringing  a  suit),  and  no  reason  is  apparent 
why  a  forced  or  strained  construction  should  be  placed  upon  the 
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language  of  the  statute  for  the  purpose  of  relieving  a  litigant  from 
the  necessity  of  complying  with  the  plain  terms  thereof."  (De  Vore 
v.  City  of  Auburn,  64  App.  Div.  84.) 

And,  again,  it  has  been  said  that  courts  "have  no  right  to  add 
anything  to  the  statute  or  to  take  anything  from  it,  and  to  permit 
any  departure  from  its  plain  terms  is  to  introduce  into  it  an  element 
of  uncertainty,  and  open  the  way  for  a  complete  breaking  down 
and  nullification  of  the  statute.  *  *  *  The  requirements  of  the 
statute  are  simple  and  easily  complied  with,  and  their  strict  enforce- 
ment will  prevent  ultimate  confusion  and  uncertainty."  (Borst  v. 
Town  of  Sharon,  24  App.  Div.  599.) 

So,  also,  in  answer  to  the  suggestion  made  that  plaintiff  has  acted 
in  good  faith  and  attempted  to  comply  with  the  statute,  we  must 
bear  in  mind  that  our  construction  of  the  statute  is  not  to  be  tested 
so  much  by  the  merits  of  the  particular  case  under  review  as  by  the 
possibilities  of  what  it  will  permit  in  other  cases  which  may  arise. 

There  is  no  doubt  that  the  injury  to  the  hip  was  the  most  sub- 
stantial source  of  damages  established  in  this  case.  This  appears 
plainly  enough  upon  the  face  of  the  evidence,  and  if  further  demon- 
stration upon  that  point  were  wanting  it  would  be  found  in  the  fact 
that  plaintiff  recovered  a  verdict  of  $4,500  with  that  element  in  the 
case,  whereas  she  had  only  asked  originally  for  $1,000  upon  the 
allegation  of  an  injury  to  her  knee. 

Therefore,  if  we  are  right  that  the  statement  of  plaintiff's  cause  of 
action  in  her  original  notice  was  deficient  in  that  it  did  not  fairly  point 
out  and  cover  the  injury  to  her  hip,  and,  notwithstanding  that  fact,  it 
was  still  permissible  for  her  to  give  evidence  of  such  a  serious  injury, 
then  we  6ee  no  limit,  in  the  matter  of  injuries  at  least,  to  the 
departures  which  a  claimant  upon  the  trial  of  his  action  may  make 
from  his  original  notice.  If  it  is  possible  for  this  plaintiff,  upon  a 
statement  in  her  notice  of  injuries  to  her  knee,  to  prove  a  breaking 
of  her  hip,  then  it  follows  with  perfect  logic  that  upon  a  notice 
alleging  a  breaking  of  a  finger  a  claimant  would  have  the  right  to 
show  a  breaking  of  the  arm,  and  upon  a  statement  of  an  injury  to 
the  heel  to  show  a  breaking  of  the  leg,  and  upon  a  statement  of  an 
injury  to  the  rib  to  show  a  fracture  of  the  spine,  and  so  on.  In 
short,  without  further  illustration  a  construction  of  the  statute  such 
App.  Div.— Vol.  XC.        21 
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as  plaintiff  contends  for  in  this  case  would,  in  my  judgment,  lead 
to  a  nullification  of  it  so  far  as  concerns  any  requirement  for  a  pre- 
liminarj'  statement  and  notice  of  injuries  claimed  to  have  been 
sustained. 

I  am  unwilling  to  proceed  in  the  direction  of  such  a  result,  and 
none  of  the  cases  cited  in  behalf  of  the  respondent  present  to  my 
mind  any  parallel  between  the  questions  there  under  review  and  the 
one  here  discussed. 

It  is  said,  however,  that  in  this  case  there  are  special  reasons  why 
plaintiff  should  be  allowed  to  enlarge  upon  the  injuries  enumerated 
in  her  notice,  and  this  contention  is  based  upon  the  theory  and  sup- 
position that  the  particular  injury  to  her  hip  was  unknown  to  her  in 
time  to  include  it  in  her  notice.  In  my  opinion,  the  facts  in  this 
case  do  not  call  upon  us  for  a  decision  of  the  question  whether  the 
plaintiff  upon  the  trial  of  an  action  should  be  allowed  to  give  proof 
of  injuries  which  were  not  and  could  not  be  discovered  in  time  to 
include  them  in  the  notice  required  to  be  served  under  the  statute. 
The  facts  in  this  case  do  not  seem  to  establish  such  an  excuse  for 
the  omission  from  plaintiff's  notice  of  a  statement  of  the  injuries  to 
the  hip. 

The  notice  in  evidence  was  served  August  15,  1901,  the  injury 
having  occurred  August  4,  1901.  While  no  provision  is  made  in 
the  statute  for  amending  this  notice,  there  is  no  question  but  that 
another  and  second  one  might  have  been  served  at  any  time  before 
the  expiration  of  six  months  from  the  date  of  the  accident. 

As  bearing  upon  the  question  whether  plaintiff  knew  or  ought  to 
have  known  that  her  hip  was  injured,  some  extracts  from  the  evi- 
dence may  be  quoted. 

Speaking  of  a  period  immediately  succeeding  the  accident,  she 
testified  to  intense  pain  in  the  hip  as  well  as  in  the  knee ;  the  limb 
was  black  and  blue  from  the  hip  to  the  ankle.  Dr.  Belknap,  who 
attended  her  immediately  after  the  accident,  treated  her  entire  limb, 
and  Dr.  Atterbury,  who  was  called  within  a  period  of  six  months, 
treated  her  for  the  entire  limb.  Dr.  Belknap,  already  mentioned, 
testified  that  her  limb  "  was  black  and  blue,  bruised  the  whole  length 
from  ankle  to  hip."  Dr.  Atterbury  testified  that  he  found  the  limb 
contused  and  badly  swollen  its  whole  length,  and  that  "any  motion 
of  the  limb  would  canse  pain  at  the  knee  and  also  at  the  hip."     He 
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says  he  did  not  discover  any  intercapsnlar  fracture  at  the  time,  but 
he  "  suspected  it"  And  again,  in  answer  to  a  question  by  the  court, 
he  says,  "  I  suspected  a  very  serious  injury  to  the  hip  and  I  could 
not  possibly  diagnose  an  intercapsnlar  fracture  at  that  time  on 
account  of  the  swelling  and  contusion  and  my  treatment  was  to 
that  effect,  a  fracture  at  hip ;  I  suspected  it  and  I  used  that 
precaution." 

The  evidence  seems  to  make  it  pretty  plain  that  the  plaintiff  and 
the  physicians  attending  her  knew,  or  in  the  exercise  of  a  reason- 
able examination  ought  to  have  known,  that  her  hip  was  injured. 
It  seeins  almost  past  comprehension  that  plaintiff  for  the  period  of 
six  months  under  the  attention  of  at  least  two  physicians  should  fail 
to  know  that  her  hip  had  been  broken. 

It  certainly  seems  entirely  clear  from  the  evidence  that  by  a  rea- 
sonable examination  and  formulation  of  the  information  derived 
thereby,  plaintiff  within  six  months  from  her  accident  might  have 
prepared  a  notice  which  would  warn  defendant  of  an  intended  claim 
of  injury  to  her  hip,  even  though  such  injury  was  not  pointed  out  in 
terms  of  minute  definiteness.  If  she  could  have  done  this,  then  I 
do  not  think  she  can  l>e  relieved  from  her  failure  so  to  do  upon  any 
theory  that  she  should  not  be  held  liable  for  not  performing  impos- 
sibilities. If  compliance  with  the  statute  is  to  be  enforced,  I  do  not 
think  it  is  harsh  at  least  to  lay  down  the  rule  that  a  claimant  must 
take  reasonable  pains  to  ascertain  for  the  purposes  of  his  notice 
what  his  injuries  are,  and  that  if  he  fails  to  do  this  he  shall  not  be 
allowed  to  prove  them  upon  the  trial.  If  quite  palpable  and  serious 
injuries  are  overlooked  and  not  included  in  the  notice,  the  person 
who  has  overlooked  them  should  suffer  rather  than  the  municipality 
whiih  is  without  responsibility  or  fault  in  this  respect  and  is  entitled 
to  a  compliance  with  the  statute  if  it  can  be  had  by  the  exercise  of 
a  reasonable  effort. 

I  think  the  judgment  and  order  should  be  reversed  and  a  new 
trial  granted. 

Judgment  and  order  affirmed,  with  costs. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account  of 
Anna  M.  C.  Wilkin,  as  Trustee  under  the  Last  Will  and  Testa- 
ment of  James  Cunningham,  Deceased,  Respondent. 

Mabt    £.   Cunningham  and    Others,    Appellants;    Charles    E. 
Cunningham  and  Others,  Respondents. 

Will  —  ex&reise,  before  1908,  of  a  discretionary  power  to  pay  over  a  trust  fund  by 
one  of  two  trustees  who  has  atone  qualified  — jurisdiction  of  the  Surrogate's  Court 
to  decide  whether  the  discretion  was  properly  exercised  —  liability  where  the  power 
has  been  improperly  exercised — section  111  of  the  Heal  Property  Law  applies  to  a 
power  over  personal  property. 

The  will  of  James  Cunningham,  deceased,  appointed  Joseph  T.  Cunningham 
executor  thereof,  and  provided:  "Ninth.  I  give,  devise  and  bequeath  unto  the 
executor  of  this  my  last  will  and  testament  hereinafter  to  be  nominated  and 
appointed,  the  sum  of  one  hundred  and  forty-six  thousand  dollars  ($146,000), 
in  trust,  however,  to  be  by  him  invested,  and  to  be  paid  together  with  the 
increase  thereof,  to  my  son  Charles  £.  Cunningham,  or  to  his  wife  or  children 
at  such  time  or  times,  in  such  sums  and  in  such  manner,  as  such  executor  may 
^deem  best  for  the  interest  of  said  Charles  £.  Cunningham.  And  I  hereby 
authorize  him,  if  from  any  cause  he  deems  it  best  so  to  do,  at  any  time  after 
ten  years  from  my  death,  to  give  the  whole  sum  of  this  devise  and  bequest, 
then  remaining  in  the  hands  of  such  executor  (if  any  part  shall  then  remain)  or 
any  part  thereof,  in  equal  proportions  to  the  children  of  said  Charles  E.  Cun- 
ningham, then  living,  to  whom,  in  that  event,  I  give,  devise  and  bequeath  the 


"  Thirteenth.  In  case  my  son,  Joseph  T.  Cunningham,  shall  at  any  time  prior 
to  the  full  completion  of  the  trust  I  have  imposed  upon  him  as  executor  of  this 
will,  for  any  cause,  cease  to  act  as  such  executor,  I  hereby,  in  that  event, 
nominate  and  appoint  Anna  M.  Cunningham  and  Rufus  K.  Dryer  to  be  and 
act  as  executors  in  his  stead." 

Joseph  T.  Cunningham  resigned  as  executor  and  trustee  after  serving  for  twelve 
years.  Dryer  renounced  his  right  under  the  18th  clause  of  the  will  to  be 
appointed  executor  and  Anna  M.  Cunningham  alone  qualified. 

Thereafter,  prior  to  the  year  1003,  Anna  M.  Cunningham  assumed  the  right 
to  terminate  the  trust  and  transferred  the  entire  trust  fund  to  Charles  £. 
Cunningham. 

JJota,  that  the  executors  were  "testamentary  trustees,"  as  defined  in  subdivision 
6  of  section  2514  of  the  Code  of  Civil  Procedure,  and  that,  upon  the  settlement 
of  the  accounts  of  Anna  M.  Cunningham,  the  Surrogate's  Court  had  jurisdic- 
tion under  subdivision  3  of  section  2472  of  that  Code  to  determine  whether  she 
had  properly  disposed  of  the  principal  of  the  trust  fund; 

That  the  will  created  a  power  as  that  term  is  defined  in  section  111  of  the  Real 
Property  Law  (Laws  of  1806,  chap.  647),  first,  In  Joseph  T.  Cunning  nam,  and 
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then,  after  be  ceased  to  act  as  executor,  in  Anna  M.  Cunningham  and  Rufus  K. 
Dryer; 

That  section  111  of  the  Real  Property  Law,  so  far  as  powers  are  concerned,, 
applies  to  personal  as  well  as  real  property; 

That  the  action  of  Anna  M.  Cunningham  in  assuming  prior  to  the  year  1903  to 
terminate  the  trust  was  unauthorized,  as  there  was,  at  the  time  the  trust  fund 
was  transferred  by  her,  no  statutory  provision  authorizing  one  of  two  persons, 
upon  whom  a  power  is  imposed,  to  exercise  such  power  where  both  persons 
are  living  but  one  refuses  to  act; 

That  even  though  Anna  M.  Cunningham  was  vested  with  a  discretionary  power 
to  pay  the  principal  of  the  fund  to  Charles  E.  Cunningham,  she,  having  exer- 
cised such  discretion  unwisely  and  improperly,  was  liable  to  account  for  the 
trust  fund  paid  over  by  her. 

Appeal  by  Mary  E.  Cunningham  and  others  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Monroe,  entered  in  said 
Surrogate's  Court  on  the  24th  day  of  February,  1903,  finally  settling 
the  accounts  of  Anna  M.  C.  Wilkin,  as  trustee  under  the  last  will 
and  testament  of  James  Cunningham,  deceased. 

James  M.  E  O*  Grady  and  John  Desmond,  for  the  appellants. 

Nathaniel  Foote,  Herbert  Leary  and  Eugene  Van  Voorhis,  for 
the  respondents. 

Williams,  J. : 

The  decree  should  be  reversed,  with  costs  to  appellants  payable 
out  of  the  income  of  the  fund,  and  a  new  trial  granted  as  hereinafter 
provided. 

The  trust  in  question  was  created  under  the  will  of  the  deceased. 
The  clauses  relating  to  the  trust  are,  viz.:  "Ninth.  I  give,  devise 
and  bequeath  unto  the  executor  of  this  my  last  will  and  testament 
hereinafter  to  be  nominated  and  appointed,  the  sum  of  one  hundred 
and  forty-6ix  thousand  dollars  ($146,000)  in  trust  however,  to  be  by 
him  invested,  and  to  be  paid  together  with  the  increase  thereof,  to  my 
son  Charles  E.  Cunningham,  or  to  his  wife  or  children  at  such  time 
or  times,  in  such  sums  and  in  such  manner,  as  such  executor  may 
deem  best  for  the  interest  of  said  Charles  E.  Cunningham.  And  I 
hereby  authorize  him,  if  from  any  cause  he  deems  it  best  so  to  do, 
at  any  time  after  ten  years  from  my  death,  to  give  the  whole  sum 
of  this  devise  and  bequest,  then  remaining  in  the  hands  of  such 
executor  (if  any  part  shall  then  remain)  or  any  part  thereof,  in 
equal  proportions  to  the  children  of  said  Charles  E.  Cunningham, 
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then  living,  to  whom,  in  that  event,  I  give,  devise  and  bequeath  the 
same." 

"  Thirteenth.  In  case  my  son,  Joseph  T.  Cunningham  shall  at  any 
time  prior  to  the  full  completion  of  the  trust  I  have  imposed  upon 
him  as  executor  of  this  will,  for  any  cause,  cease  to  act  as  such  exec- 
utor, I  hereby,  in  that  event,  nominate  and  appoint  Anna  M.  Cunning- 
ham and  Rufus  K.  Dryer  to  be  and  act  as  executors  in  his  stead." 

The  deceased  died  May  15, 1886.  His  will  was  probated  in  June, 
1886,  and  Joseph  T.  Cunningham  was  appointed  executor.  He 
took  the  trust  fund,  and  administered  it  while  he  continued  as  exe- 
cutor. In  February,  1898,  upon  his  own  petition,  the  letters  issued 
to  him  as  executor  and  trustee  were  revoked.  Dryer  renounced 
his  right  to  serve,  and  Anna  M.  (now  "Wilkin)  was  appointed  exec- 
utor under  the  13th  clause  of  the  will.  The  principal  of  the  trust 
fund  of  $146,000  was  transferred  to  the  new  executor.  The  former 
executor  accounted  and  was  discharged,  and  the  new  executor 
entered  upon  the  performance  of  her  duties  as  such.  The  account 
of  the  new  executor,  filed  upon  her  final  judicial  accounting,  showed 
that  she  received  the  principal  of  the  trust  fund  and  the  income 
accrued  thereon,  and  that  she  had  paid  the  whole  over  to  Charles  E. 
Cunningham,  the  principal,  viz.: 

January  2, 1901 $6,000 

November  7,  1891 10,000 

February  14, 1902 130,000 

$146,000 

The  proceeding  for  the  final  accounting  was  commenced  by  her 
February  21,  1902. 

The  contestants  are  the  wife  and  children  of  Charles  E.  Cunning- 
ham. They  made  no  question  as  to  the  payments  of  the  income  of 
the  fund.  They  objected  to  the  payments  of  the  principal,  upon 
the  grounds,  among  others : 

First.  That  the  executor  had  no  authority  to  exercise  the  dis- 
cretion given  by  the  will  to  terminate  the  trust  by  the  paying  of  the 
fund  to  Mr.  Cunningham. 

Second.  That  the  discretion  was  not  properly  exercised  ;  that  Mr. 
Cunningham  was  an  habitual  drunkard,  was  not  competent  to  have 
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the  control  of  the  fond,  and  that  the  executor  acted  in  bad  faith  and 
paid  the  fund  to  Mr.  Cunningham  with  knowledge  that  he  would 
waste  and  squander  the  same. 

It  does  not  appear  to  be  contended  on  the  part  of  the  contestants 
that  there  was  want  of  jurisdiction  in  the  Surrogate's  Court  to 
determine  the  questions  raised  by  them.  The  claim  is  that  he 
erroneously  decided  them. 

The  executors,  under  the  will,  were  "  testamentary  trustees/'  as 
defined  by  subdivision  6  of  section  2514  of  the  Code  of  Civil  Pro- 
cedure. Surrogates'  Courts  are,  by  subdivision  3  of  section  2472  of 
the  Code,  given  jurisdiction  to  settle  the  accounts  of  such  trustees, 
and  it  would  seem  that,  as  incidental  to  such  settlement,  that  court 
had  power  to  determine  whether  the  principal  of  the  trust  fund  had 
been  properly  disposed  of. 

First.  The  alleged  want  of  authority  in  the  executor,  Mrs. 
Wilkin,  to  exercise  the  discretion  given  by  the  will,  to  pay  over  the 
principal  of  the  fund,  and  thus  terminate  the  trust,  is  based  upon 
the  fact  that  the  exercise  of  such  discretion  was  vested  in  two  per- 
sons, Mrs.  Wilkin  and  Mr.  Dryer,  and  the  proposition  is  that  both 
must  unite  in  the  exercise  of  the  discretion  in  order  to  make  the  dis- 
position of  the  principal  legal.  The  will,  by  the  two  clauses  we  have 
quoted,  created  a  power  first  in  the  elder  son  and,  after  he  ceased  to 
act  as  executor,  in  the  daughter  and  son-in-law,  as  defined  by  section 
111  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547  re-enacting 
1  R.  S.  732,  §  74).  While  this  law  by  its  terms  relates  to  real  estate 
only,  yet  it  is  held  that  the  Legislature  intended,  so  far  as  powers 
were  concerned,  that  the  same  rules  should  apply  to  personal  prop- 
erty. {Matter  of  Moehring,  154  N.  Y.  423,  427,  and  cases  therein 
referred  to.) 

Those  cases  were  decided  under  the  Revised  Statutes  (See  1  R.  S. 
732,  §  73  et  seq.),  but  the  provisions  of  those  statutes  were  sub- 
stantially re-enacted  in  the  Real  Property  Law  (§  110  et  seq.)  By 
those  statutes  the  rules  of  the  common  law  were  abrogated,  and 
new  rules  were  established.  At  common  law,  when  the  execution 
of  a  power  was  imposed  upon  two  or  more  persons  all  must  join 
in  such  execution.  This  was  one  of  the  well-settled  rules  of  the 
common  law.  The  statutory  rule  is  established  by  section  146  of 
the  Real  Property  Law,  which  provides  that  "  where  a  power  is 
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vested  in  two  or  more  persons,  all  must  unite  in  its  execution  ;  bat 
if  before  its  execution,  one  or  more  of  such  persons  dies,  the  power 
may  be  executed  by  the  survivor  or  survivors,"  and  by  section  154, 
which  provides  that  "  where  the  consent  of  two  or  more  persons  to 
the  execution  of  a  power  i6  requisite,  all  must  consent  thereto ;  but 
if,  before  its  execution,  one  or  more  of  them  die,  the  consent  of  the 
survivor  or  survivors  is  sufficient,  unless  otherwise  prescribed  by 
the  terms  of  the  power/' 

Section  2818  of  the  Code  of  Civil  Procedure,  as  it  existed  prior 
to  1903,  made  no  provision  for  a  case  where,  as  here,  one  of  two  or 
more  testamentary  trustees  renounced  and  failed  to  qualify.  (See 
Laws  of  1884,  chap.  408.)  The  section  was  amended  in  1903  so  as 
to  provide,  among  other  things,  that  where  one  of  two  or  more  such 
trustees  renounces,  a  successor  shall  not  be  appointed  except  where 
such  appointment  is  necessary  in  order  to  comply  with  the  express 
terms  of  the  will,  or  unless  the  Surrogate's  Court,  or  the  Supreme 
Court,  shall  be  of  the  opinion  that  the  appointment  of  a  successor 
would  be  for  the  benefit  of  the  cestuis  que  trust,  and  unless  and 
until  a  successor  is  appointed  the  remaining  trustee  or  trustees  may 
proceed  and  execute  the  trust  as  fully  as  if  such  trustee  or  trustees 
had  not  renounced.  (See  Laws  of  1903,  chap.  370.)  It  is  unneces- 
sary to  consider  the  effect  of  this  section,  as  amended,  because  it  was 
not  in  force  until  May  6,  1903,  long  after  all  the  principal  of  the 
fund  had  been  paid  over  and  the  trust  terminated  so  far  as  Mrs. 
Wilkin  could  terminate  it.  There  appears  to  be  no  other  statutory 
provision  with  reference  to  the  authority  of  one  person  to  execute  a 
power,  imposed  upon  two  persons,  where  both  are  still  living  and 
one  renounces  and  refuses  to  act. 

The  surrogate  6ays :  "  It  16  manifest  that  the  testator  intended 
that  the  discretion  conferred  by  the  will  should  be  exercised  by  his 
sole  executor  and  son,  so  long  as  he  acted,  and  thereafter  by  the 
joint  action  and  agreement  of  the  succeeding  executors  named," 
and  he  adds :  "  The  law  of  the  land  is  a  part  of  every  instrument. 
The  testator  must  be  presumed  to  have  conferred  these  powers  with 
the  knowledge  that  they  could  not  be  exercised  until  such  executor 
qualified,  and  that  it  was  the  right  of  any  or  all  oi  them  to  decline 
to  serve.     Code,  No.  2613*." 

♦See  Code  Civ.  Proc.  §  2639.—  [Rkp. 
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And  be  arrives  at  the  conclusion,  therefore,  that  Mrs.  Wilkin 
could  exercise  the  discretion  and  execute  the  power  of  disposing  of 
this  large  fund  of  $146,000  without  the  concurrence  of  Mr.  Dryer, 
upon  the  presumption  that  the  testator  intended,  by  the  provisions 
of  his  will,  that  she  might  so  act,  if  Mr.  Dryer  renounced  and  refused 
to  act.  We  are  unable  to  assent  to  such  a  construction  of  the  will, 
or  to  the  presumption  of  such  an  intent.  If  the  will  is  to  be  con- 
strued as  imposing  this  discretion  and  power  upon  Mrs.  Wilkin  and 
Mr.  Dryer  jointly,  then  it  could  not  be  exercised  or  executed,  Mr. 
Dryer  being  still  alive,  unless  both  united  in  such  action.  The  stat- 
ute is  clear  and  explicit.  The  surrogate  realized  this  and  only 
escaped  the  effect  of  the  statute  by  construing  the  will  as  permitting 
one  of  the  persons  to  act  alone  when  the  other  renounced  and  refused 
to  act.     In  this  we  think  he  erred. 

Second.  Even  if  the  authority  to  exercise  the  discretion  existed 
under  the  statute  and  the  provision  of  the  will,  the  payment  of  the 
principal  of  the  fund  to  Mr.  Cunningham  and  the  attempted  ter- 
mination of  the  trust  thereby  was  not,  under  the  circnmstances,  the 
exercise  of  a  sound  discretion.  We  have  examined  these  questions 
of  fact  with  a  good  deal  of  care  because  of  the  importance  thereof 
to  the  wife  and  children  of  Mr.  Cunningham,  because  the  result 
arrived  at  by  the  surrogate  seems  to  us  to  be  wrong  and  because  he 
appears  to  have  arrived  at  such  result  very  reluctantly.  A  few 
passages  from  his  opinion  may  well  be  referred  to,  he  having  heard 
the  whole  controversy  and  considered  all  the  evidence.  He  says : 
"  We  may  think  that,  if  the  testator  could  speak,  he  would  advise 
the  continuance  of  the  trust  for  the  support  of  his  son,  with  remain- 
der to  his  wife  and  children.  We  may  infer  that  the  first  executor, 
after  getting  the  judgment  of  the  Supreme  Court  that  the  trust  was 
valid,  and  to  be  terminated  only  in  the  exercise  of  a  sound  discre- 
tion through  one  of  the  dispositions  created  by  the  will,  wearied 
with  demands  he  did  not  feel  justified  in  fulfilling,  resigned.  We 
may  think  that  the  co-executor  named  renounced  from  disinclination 
to  pay  over  the  entire  trust  fund,  and  we  may  be  of  the  opinion 
that  it  were  better  and  more  consonant  with  testator's  desire  that 
the  fund  remain  in  trust  for  the  life  use  of  Charles  and  his  family, 
with  ultimate  benefit  to  surviving  children,  but  neither  of  these 
views  is  decisive.    To  the  discretion  of  the  acting  executor  the  testator 
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committed  the  execution  of  this  power  of  disposal.  She  has  exer- 
cised that  discretion.  *  *  *  Unless  we  can  find  *  *  *  that 
the  executor  was  actuated  by  bad  faith,  that  she  obeyed  a  willful 
purpose  rather  than  the  dictates  of  her  judgment,  we  must  affirm, 
or  at  least  decline  to  reverse  her  action.  *  *  *  It  is  shown  that 
bitterness  and  ill  feeling  exist  between  the  trustee  (executor)  and 
the  wife  of  the  principal  beneficiary  (Mr.  Cunningham).  If  the 
fund  was  paid  over  to  gratify  animosity,  it  should  not  be  sustained ; 
but  the  evidence  does  not  make  it  impossible  to  have  been  paid 
over  inNthe  honest  discharge  of  duty  by  the  trustee." 

In  these  expressions  of  the  surrogate  in  his  opinion  are  grouped 
together  the  subjects  for  consideration  upon  this  question  of  fact. 
It  seems  to  us  that  the  surrogate  should  from  the  evidence  have 
arrived  at  a  different  conclusion  than  he  did. 

The  judgment  referred  to  by  the  surrogate  has  settled  some  things 
between  the  present  parties  who  were  all  before  the  court  when  that 
judgment  was  rendered.  It  will  be  remembered  that  the  deceased 
died  May  15,  1886.  His  elder  son  Joseph  served  as  executor  until 
February,  1898.  The  action  referred  to  was  begun  in  December, 
1896,  and  the  judgment  was  entered  in  June,  1897.  It  was  deter- 
mined in  that  case  that  there  were  special  reasons  operating  upon  the 
mind  of  the  testator  which  induced  him  to  make  the  trust  in  question, 
and  that  the  reasons  which  then  operated  upon  his  mind  still  con- 
tinued, though  more  than  eleven  years  had  passed  since  the  death  of 
the  testator.  Can  it  be  fairly  said  that  such  reasons  had  ceased  to 
exist  during  the  four  or  five  years  after  that  judgment  had  been 
rendered  \  Is  it  pretended  that  the  habits  of  Mr.  Cunningham  had 
become  any  better  so  that  his  ability  to  care  for  this  large  fund  con- 
fided solely  to  his  charge  had  improved  in  any  respect,  or  that  his 
treatment  of  his  wife  and  children  had  become  more  tender  or  pro- 
tective during  that  time  ?  The  evidence  and  the  findings  of  fact  by 
the  surrogate  contained  in  the  decision,  and  in  the  answers  to  the 
requests  by  the  contestants,  furnish  only  a  negative  answer  to  these 
questions.  We  need  not  go  into  details.  It  is  certainly  true 
that  Mr.  Cunningham  was  no  better  fitted  to  have  the  absolute 
control  of  this  fund  in  1901  and  1902  than  he  was  when  this 
judgment  was  rendered  in  1897  or  when  the  testator  died  in 
1886.      It  was  further  determined  in  that  case  that  the  testator 
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did  not  intend  to  make  any  special  discrimination  against  his  6on 
Charles,  but  he  did  intend  to  provide  for  his  support  and  main- 
tenance and  that  of  his  wife  and  children,  and  that  the  trust 
should  continue  during  the  life  of  Charles,  subject  to  its  termi- 
nation under  the  ninth  clause  of  the  will,  and  that  the  disposition  of 
the  fund  should  be  made  only  in  the  exercise  of  a  sound  discretion. 
The  court  practically  held  in  that  action  that  the  fund  should  not 
then  be  paid  over ;  that  the  same  reasons  still  continued  for  with- 
holding it  from  Charles  that  existed  at  the  time  of  the  death  of  the 
testator  and,  if  his  wishes  were  to  be  regarded,  a  sound  discretion 
would  not  then  permit  such  disposal  of  the  fund.  The  suggestion 
by  the  surrogate  as  to  what  the  testator  would  desire  or  advise  if  he 
could  speak  was  a  wise  suggestion,  and  one  that  any  impartial  judge 
would  concur  in  under  the  evidence.  It  is  evident  that  Joseph 
would  not  pay  over  the  fund,  and  that  Mr.  Dryer  would  not  con- 
cur with  Mrs.  Wilkin  in  doing  so.  Thereupon  Joseph  resigned 
and  Mr.  Dryer  renounced  the  trust  and  refused  to  serve.  Mr.  Cun- 
ningham was  not  on  good  terms  with  his  wife  or  children,  the  latter 
being,  all  of  them,  in  sympathy  with  their  mother,  and  desiring  the 
trust  to  continue  and  the  principal  of  the  fund  to  remain  intact.  They 
were  all  sure  to  suffer  from  a  termination  of  the  trust  and  a  dispo- 
sition of  the  fund  by  placing  it  under  the  absolute  control  of  their 
husband  and  father.  It  is  perfectly  apparent  that  it  was  better  and 
more  consonant  with  the  testator's  desire  that  the  fund  remain  in 
trust  for  the  life  use  of  Mr.  Cunningham  and  his  family,  with  ulti- 
mate benefit  to  the  surviving  children.  The  brother  Joseph,  the 
brother-in-law  Dryer,  the  surrogate,  and  finally  this  court  all  seem 
to  concur  in  this  judgment.  All  impartial  persons  would  do  the 
same.  Under  these  circumstances  was  the  determination  by  the 
executor  to  pay  over  the  fund  the  exercise  of  a  sound  discre- 
tion t  Clearly  not.  Why  was  she  determined  to  take  such  action  ? 
Was  it  the  outgrowth  of  her  bitter  feeling  of  animosity  towards 
her  sister-in-law,  Mrs.  Cunningham?  Was  it  in  fact  her  desire 
to  secure  payment  of  moneys  owing  by  her  brother  Charles 
to  herself  or  for  the  payment  of  which  she  was  liable?  Some 
of  the  fund  was  used  for  such  purpose.  Did  she  act  in  good 
faith,  for  the  best  interests  of  all  the  parties  interested  in  the 
trust  fund,  or  indeed  for  the  best  interests  of  any  of  the  parties. 
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It  seems  to  us  not.  Mr.  Cunningham  did  not  need  the  money  for 
use  in  any  business  he  was  then  engaged  in  or  desired  to  engage  in. 
The  surrogate  so  found.  The  fund,  or  a  large  part  of  it,  was  almost 
certain  to  be  squandered  and  lost  if  placed  in  his  custody.  Mrs. 
Wilkin  for  some  purpose,  honest  or  dishonest,  malicious  or  willful 
or  otherwise,  was  determined  that  this  fund  should  be  put  beyond 
the  reach  of  the  wife  and  children,  and  in  the  absolute  custody  of 
the  husband,  and,  therefore,  disrespecting  the  wishes  of  the  deceased, 
her  father,  and  the  judgment  of  her  brother  Joseph  and  her  brother- 
in-law,  Mr.  Dryer,  and  without  asking  the  direction  of  the  court, 
which  would  certainly  have  been  denied  if  asked  for,  she  made 
haste  to  exercise  the  discretion  and  to  pay  over  the  money  and  ter- 
minate the  trust. 

The  surrogate  felt  compelled,  reluctantly,  to  "  affirm,  or  at  least 
decline  to  reverse,  her  action."  The  matter  comes  to  us  for  our 
action,  and  we  must  determine  the  question.  We  cannot  concur  in 
the  disposition  of  the  matter  made  by  the  surrogate  on  the  merits, 
the  facts.  Our  conclusion  is  that  the  fund  has  not  been  properly 
disposed  of  by  the  executor  and  must  be  regarded  as  still  in  her 
hands,  to  be  held  by  her  under  the  terras  of  the  will  or  until  the 
court  shall  otherwise  direct  as  to  the  disposition  thereof. 

The  decree  of  the  Surrogate's  Court  should  be  reversed  upon  the 
law  and  the  facts,  with  costs  to  the  appellants  to  abide  event,  payable 
from  the  income  of  the  fund  in  controversy,  and  a  new  trial  and 
hearing  granted,  upon  condition,  however  (the  parties  consenting), 
that  one  hundred  and  forty  thousand  dollars  ($140,000)  of  the  fund 
be  deposited  to  the  credit  of  the  executrix,  Anna  M.  C.  Wilkin,  viz., 
forty  thousand  dollars  ($40,000)  with  the  Traders'  National  Bank 
of  Rochester,  N.  T. ;  fifty  thousand  dollars  ($50,000)  with  the 
Rochester  Trust  and  Safe  Deposit  Company,  and  fifty  thousand 
dollars  ($50,000)  with  the  Fidelity  Trust  Company  of  Rochester,  N. 
Y.,  there  to  remain  during  the  pendency  and  until  the  final  deter- 
mination of  this  proceeding  or  the  further  order  of  this  court,  and  the 
institutions  above  named  to  pay  interest  upon  the  amounts  deposited 
with  them  respectively  at  the  rate  of  four  per  cent.  The  interest  to 
be  paid  to  the  said  executrix  upon  her  drafts  or  checks,  but  the  prin- 
cipal not  to  be  subject  to  her  draft  or  check,  unless  accompanied  by 
a  certified  copy  of  an  order  of  this  court  directing  such  payment, 
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such  order  to  be  granted  only  upon  notice  of  the  application  there- 
for to  the  attorneys  for  all  the  parties  which  shall  have  appeared  in 
this  proceeding,  and  a  certified  copy  of  the  order  entered  upon  this 
decision  to  be  delivered  to  each  depositary  of  the  fund  at  the  time 
of  making  the  deposit ;  an  application  to  change  the  depositaries  of 
the  fund  or  of  any  portion  thereof  to  be  made  by  the  executrix 
whenever  there  shall  be  a  reduction  of  the  rate  of  interest  below 
four  per  cent. 

Receipts  from  the  several  depositaries,  showing  compliance  with 
the  order  entered  upon  this  decision,  to  be  filed  with  the  clerk  of 
this  court  on  or  before  the  2d  day  of  February,  1904. 

And  upon  the  further  condition  (the  parties  consenting)  that  upon 
such  new  trial  and  hearing  the  parties  may  read  from  the  stenog- 
rapher's minutes  any  evidence  given  upon  the  former  trial  and 
hearing. 

In  the  event  that  there  shall  be  a  failure  to  make  deposit  of  one 
hundred  and  forty  thousand  dollars  ($140,000)  of  the  fund  as 
herein  provided  no  new  trial  is  granted,  but  the  decision  in  that  event 
is  that  there  remains  in  the  custody  of  the  executrix  undisposed  of 
one  hundred  and  forty  thousand  dollars  ($140,000)  of  the  principal 
of  such  trust  fund  and  that  the  Surrogate's  Court  make  and  enter  a 
decree  necessary  to  carry  this  decision  into  effect  and  that  the  appel- 
lants have  costs  of  the  appeal,  payable  from  the  income  of  such  part 
of  the  trust  fund. 

All  concurred  ;  Spbino  ana  Hisoook,  JJ.,  upon  second  ground 
stated  in  the  opinion  only. 

Decree  of  Surrogate's  Court  reversed  upon  the  law  and  the  facts, 
with  costs  to  the  appellants  payable  out  of  the  income  of  the  fund, 
and  matter  remitted  to  the  Surrogate's  Court  for  such  further  pro- 
ceedings as  may  be  proper. 
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John  Goodfbiend,  Respondent,  v.  Town  of  Lyme,  Appellant. 

Claim  against  a  town — money  duo  under  an  agreement  for  the  support  of  a  pauper 
child — the  remedy  it  not  by  action  —  the  claim  should  be  presented  for  audit. 

An  individual  cannot  maintain  an  action  against  a  town  to  recover  moneys 
alleged  to  be  due  to  him  under  an  agreement  with  the  tcwn  board  for  the  sup- 
port of  a  pauper  child  which  was  a  charge  upon  the  town,  as  such  claim  is  a 
town  charge,  and,  under  the  provisions  of  section  180  of  the  Town  Law  (Laws 
of  1890,  chap.  569),  the  exclusive  remedy  of  the  claimant  is  to  present  the 
claim  to  the  town  board  for  audit  and  to  review  their  action  by  mandamus  or 
certiorari. 

Appeal  by  the  defendant,  the  Town  of  Lyme,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Jefferson  on  the  5th  day  of  February, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  27th  day  of  January,  1902,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

John  N.  Carlisle,  for  the  appellant. 

J.  W.  Cornaire,  for  the  respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  recover  compensation  for  the  support 
of  a  pauper  child,  a  charge  upon  the  town,  under  an  alleged  agree- 
ment with  the  town  board.  Recovery  was  sought  for  the  years 
1896  to  1900,  both  inclusive,  at  $65  per  year,  less  a  small  amount 
paid,  and  the  verdict  was  for  $323.75.  Claims  for  some  of  the 
time  were  presented  to  the  town  board  and  some  allowances  were 
made.  There  was  never  any  review  of  the  action  of  the  board 
by  mandamus  or  certiorari.  The  plaintiff  claimed,  and  the  court 
held,  that,  regardless  of  the  action  of  the  board,  the  plaintiff  had 
his  remedy  by  action  to  recover  the  sum  claimed  to  be  owing  liim 
from  the  town.    In  this  the  court  erred.     This    question  was 
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directly  passed  upon  by  us  in  Bragg  v.  Town  of  Victor  (84  App. 
Div.  83). 

The  claim  there  sought  to  be  recovered  upon  was  a  town  charge 
under  the  provisions  of  section  180  of  the  Town  Law  (Laws  of 
1890,  chap.  5$9),  and  it  was  provided  by  that  section  that  all  town 
charges  should  be  presented  to  the  town  board  for  audit.  We  held 
that  the  remedy  so  provided  was  exclusive  and  an  action  would  not 
lie.  The  claims  here  sued  upon  are  also  town  charges  and  the  same 
rule  is  applicable.  A  short  quotation  from  the  opinion  in  that  case 
will  indicate  the  principle  laid  down  there :  "  No  money  could  be 
raised  with  which  to  pay  the  claim  except  through  the  proceedings 
provided  by  law,  the  presentation  of  the  claim  to  the  town  board, 
its  audit  by  the  board,  the  certificate  thereof  to  the  board  of  super- 
visors, the  levying  of  the  same  as  a  tax  upon  the  town,  collection 
by  the  collector,  payment  to  the  supervisor  of  the  town,  and  then 
payment  by  him  to  the  plaintiff.  None  of  these  proceedings  were 
taken  in  this  case,  and  the  law  is  well  settled  that  an  action  will  not 
lie  against  the  town  to  recover  a  claim  which  is  a  proper  one  for 
audit  by  the  town  board.  There  is  no  other  way  provided  by  law 
to  raise  the  money,  and  the  town  officials  cannot  proceed  in  this  way 
unless  the  claim  is  first  presented  to  such  board  for  audit.  If 
the  claimant  fails  to  set  these  proceedings  in  motion,  he  cer- 
tainly ought  not  to  be  permitted  to  make  the  town  liable  for 
the  costs  of  an  action  resulting  in  a  judgment,  which  must  then  be 
presented  to  the  town  board  for  audit  in  order  to  enable  the  town 
to  raise  the  money  to  pay  it.  He  may  as  well  present  his  claim 
without  the  costs  as  to  present  the  judgment  including  costs.  The 
remedy  suggested  is  adequate  and  exclusive.  If  the  town  board 
refuses  to  act  it  may  be  compelled  by  mandamus.  If  it  acts,  and 
disallow  the  claim  or  reduce  the  amount  it  may  be  reviewed  by  cer- 
tiorari. The  policy  of  the  law  is  very  clear,"  etc.  (See,  also,  Colby 
v.  Town  of  Day j  75  App.  Div.  211 ;  Holroyd  v.  Town  of  Indian 
Lake,  85  id.  246.) 

These  cases  have  arisen  under  the  Town  Law  enacted  in  1890. 
Prior  to  the  passage  of  that  law  it  was  well  settled  that  the  remedy 
by  presentation  to  and  audit  by  the  town  board  was  exclusive,  and 
that  no  action  would  lie.  [People  ex  rd.  Myers  v.  Barnes,  114 
A   Y.  317.) 
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We  conclude  that  the  judgment  and  order  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  npon  questions  of  law  only,  the^  facts, 
having  been  examined  and  no  error  found  therein. 


Tillage  of  Canandajgua,  Plaintiff,  v.  William  J.  Hates  and 
Others,  Defendants. 

Village  of  Canandaigua — issue   by,  of  bonds  for  street  paving  purposes  —  what 
proceedings  must  be  taken  to  authorize  it. 

The  village  of  Canandaigua,  which  is  incorporated  under  a  special  act  (Laws  of 
1893,  chap.  666),  has  power,  under  sections  128  and  340  of  the  Village  Law 
(Laws  of  1897,  chap.  414,  as  amd.  by  Laws  of  1903,  chap.  617),  to  issue  bonds 
for  street  paving  purposes. 

Section  4  of  title  7  and  section  27  of  title  9  of  the  charter  of  the  village  are  not 
inconsistent  with  the  existence  of  the  power  to  issue  bonds  for  such  purposes. 

Semble,  that  the  proceedings  for  the  submission  to  the  taxpayers  of  the  village 
of  the  proposition  to  issue  the  bonds  must  be  taken  under  sections  55,  59  and 
60  of  the  Village  Law,  construed  in  connection  with  section  5  of  the  General 
Municipal  Law,  and  not  under  sections  2  and  3  of  title  7  of  the  charter  of  the 
village. 

Where,  however,  the  village,  in  attempting  to  secure  authority  to  issue  the 
bonds,  proceeds  under  sections  2  and  3  of  title  7  of  the  charter,  but  does  not 
comply  with  the  provision  of  section  3  of  such  title  which  provides,  "Before 
any  tax  for  a  special  purpose  can  be  levied,  a  resolution  specifying  the"  pur- 
pose, and  the  amount  required,  and  whether  it  shall  be  raised  in  one  sum  or  in 
annual  installments  and,  if  in  annual  installments,  the  number  thereof,  and 
the  amount  of  each,  shall  be  passed  by  the  board  of  trustees,"  nor  comply  with 
section  5  of  the  General  Municipal  Law  which  provides  that  where  a  funded 
debt  is  contracted  by  a  municipal  corporation,  the  resolution  proposing  it  "  shall 
provide  for  raising  annually  by  tax  a  sum  sufficient  to  pay  the  interest  and  the 
principal  as  the  same  shall  become  due/'  the  procedings  are  fatally  defective. 

A  statement  in  the  resolution  providing  for  the  issue  of  bonds,  "  That  a  sum 
sufficient  to  pay  the  interest  and  principal  of  said  bonds,  as  the  same  shall 
become  due,  be  raised  by  an  annual  tax,  as  other  taxes  for  general  purposes  in 
said  Village  are  raised,1'  is  not  a  sufficient  compliance  with  section  5  of  the 
General  Municipal  Law. 

Semble,  that  the  resolution  should  state  the  installments  in  which  the  bonds  were 
to  be  made  payable  and  which  were  to  be  met  every  year. 
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Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

The  plaintiff  has  made  and  executed  bonds  to  the  amount  of 
$100,000,  the  proceeds  of  which,  if  sold,  are  to  be  used  in  paying 
plaintiff's  share  of  the  expense  of  paving  and  improving  certain 
streets  within  its  limits. 

The  defendants  have  agreed  to  purchase  and  pay  for  said  bonds, 
provided  the  same  are  legal  and  binding  obligations.  This  contro- 
versy arises  between  the  parties  over  the  question  whether  they  are 
such  good  and  valid  obligations,  and  the  plaintiff  asks  the  decree  of 
this  court  adjudging  them  to  be  so  and  compelling  defendants  to 
perform  their  agreement  and  accept  and  pay  for  said  bonds. 

F.  II.  Hamlin,  for  the  plaintiff. 

David  G.  Lapham  and  Thomas  W.  Heatley,  for  the  defendants. 

Hiscock,  J. : 

The  defendants  assert  that  the  bonds  in  question  are  invalid  for 
the  reasons,  first,  that  the  plaintiff  had  no  power  to  issue  bonds  for 
street  paving  or  improvement  purposes ;  and,  second,  that  even  if 
it  did  have  such  power,  the  proceedings  adopted  by  plaintiff  for  the 
making  and  issuing  of  these  bonds  were  not  in  accordance  with  the 
requirements  of  law. 

We  shall  consider  these  objections  in  the  order  stated. 

We  feel  no  hesitation  in  deciding  that  the  village  did  have  power 
to  issue  bonds  for  the  purpose  of  raising  and  providing  funds  with 
which  to  pay  its  share  of  the  cost  of  paving  streets. 

The  village  of  Canandaigua  was  originally  incorporated  in  1815 
under  a  special  act  of  the  Legislature  (chap.  254.)  By  chapter  666 
of  the  Laws  of  1893  the  original  act  and  the  acts  amending  the  same 
.  were  revised  and  consolidated,  and  the  corporation  exists  at  present 
under  the  provisions  of  the  act  of  1893  and  its  amendments. 

By  subdivision  50  of  section  3  of  title  3  of  its  charter  created  as 
above  plaintiff  was  empowered  "  to  do  all  such  acts,  perform  all  such 
duties,  and  exercise  all  such  powers  as  are  *  *  *  authorized, 
imposed,  conferred,  or  granted  by  any  general  act  of  the  Legisla- 
ture of  this  State,  applicable  to  villages  therein,  incorporated  under 
a  special  act." 

App.  Div.— Vol.  XC.        22 
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By  section  340  of  chapter  414  of  the  Laws  of  1897,  known  as  the 
Village  Law,  it  is  provided :  "  A  village  incorporated  under  and  sub- 
ject to  a  special  law,  and  each  officer  thereof,  possesses  all  the  powers 
and  is  subject  to  all  the  liabilities  and  responsibilities  conferred  or 
imposed  upon  a  village  incorporated  under  this  chapter,  or  upon  an 
officer  thereof,  not  inconsistent  with  such  special  law." 

Section  128  of  said  Village  Law  (as  amd.  by  Laws  of  1903,  chap. 
617),  provides :  "  If  authorized  by  an  election,  money  may  be  bor- 
rowed by  a  village  upon  its  bonds  or  other  obligations,  payable  in 
future  fiscal  years  for  the  purpose  of  purchasing,  constructing  and 
maintaining  the  following  village  improvements  :  *  *  *  3.  Lay- 
ing out,  widening,  altering,  grading  or  paving  streets,  and  for  the 
purchase  of  a  steam  roller,  stone  crusher  and  engine,  and  other  road 
making  machinery." 

It  f ollow8  from  these  statutory  provisions  thus  quoted  that  plaintiff 
was  authorized  to  issue  bonds  to  provide  for  indebtedness  incurred 
in  paving  and  improving  its  streets  unless  there  is  some  provision  in 
its  charter  which  is  inconsistent  with  the  powers  granted  by  the 
Village  Law.  We  do  not  think  there  is  any  such  provision. 
Defendants  urge  upon  our  consideration  two  provisions  which  they 
claim  are  thus  inconsistent,  but  we  do  not  agree  with  their 
contention  in  this  respect  made. 

Section  4  of  title  7  of  the  act  already  referred  to,  constituting 
plaintiffs  charter,  provides :  "  Money  cannot  be  borrowed  by  the  said 
trustees  on  the  credit  of  the  village ;  nor  can  any  debt  or  liability 
be  incurred  by  the  village,  except  as  is  provided  by  law,  for  the 
ordinary  expenses  of  the  village  within  the  income  of  the  current 
year,  applicable  to  that  purpose." 

These  provisions  do  not  cover  this  case.  The  1st  clause  quoted 
plainly  prohibits  any  attempt  by  the  trustees  to  make  general  loans 
upon  the  credit  of  the  village.  The  2d  clause  voices  a  prohi- 
bition against  incurring  extraordinary  debts  or  liabilities  by  the  vil- 
lage for  ordinary  expenses.  It  relates  to  the  ordinary  cnrrent  finan- 
cial management  of  the  village  from  year  to  year,  and  does  not  speak 
with  reference  to  an  extraordinary  expenditure  such  as  we  now  have 
before  our  consideration  when  authorized  by  a  vote  of  the  tax- 
payers in  a  proper  manner. 

The  second  provision  called  to  our  attention  by  defendants  as 
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inconsistent  with  the  provisions  of  the  Village  Law  relating  to  the 
issue  of  bonds  is  section  27  of  title  9  of  plain  tiffs  charter,  and  which 
provides  for  the  payment  of  the  expense  of  certain  improvements 
u  from  the  sum  or  fund  raised  for  highway  purposes  for  the  current 
year,  or  from  the  sum  raised  for  contingent  and  other  expenses  as 
the  board  of  trustees  shall  deem  best.  If  there  shall  not  be  suffi- 
cient money  on  hand  not  otherwise  appropriated  or  needed  to  pay 
the  same,  said  sum  may  be  raised  by  a  special  tax,  as  provided  in 
this  act,  or  the  same  may  be  raised  with  the  next  annual  village  tax." 

It  seems  to  us  hardly  to  have  been  worth  while  to  refer  to  this 
flection  as  bearing  upon  the  question  before  us,  because  it  is  mani- 
festly one  of  several  sections  relating  to  the  acquisition  of  lands  for 
public  use  by  exercise  of  the  right  of  eminent  domain  within  the  cor- 
porate limits  of  said  village  for  roads,  avenues,  streets,  etc.  We  do 
not  discover  any  relation  or  connection  whatever  between  this  sec- 
tion thus  referred  to  and  the  paving  of  streets. 

Upon  the  other  hand,  in  opposition  to  the  contention  of  defend- 
ants upon  this  point,  the  provisions  of  plaintiffs  charter  seem  to 
necessarily  imply  and  call  for  the  power  to  issue  bonds  as  plaintiff 
has  attempted. 

Section  2  of  title  9  provides  that  the  trustees  of  the  village  shall 
have  power  to  "  pave,  plank,  flag  or  otherwise  improve  the  streets, 
roadways,  crosswalks  and  sidewalks."  Section  31  of  the  same  title 
provides  that  "  on  the  written  petition  or  consent  of  a  majority  in 
number  and  in  feet  frontage  of  the  owners  of  the  real  estate  adjoin- 
ing, abutting  or  fronting  on  any  of  the  streets,  highways  or  public 
grounds  of  said  village,  the  board  of  trustees  shall  have  the  power 
to  cause  said  street,  highway  or  public  grounds,  and  the  gutters 
therein,  to  be  paved  or  curbed  with  stone  or  other  suitable  material." 
Said  section  then  further  provides  that  in  case  the  paving  of  any 
street  is  properly  ordered  without  the  petition  of  the  property 
owners,  not  more  than  one-half  nor  less  than  one-third  of  the 
expense  of  the  improvement  shall  be  assessed  upon  the  adjoin- 
ing property ;  that  in  case  the  improvement  is  ordered  npon  the 
petition  of  the  property  owners  not  more  than  two-thirds  nor  less 
than  one-third  of  said  expense  shall  be  so  assessed.  The  balance  in 
eithei  case  must  be  paid  by  the  village.  We  find  in  the  charter  no 
provision  which  seems  to  us  directly  to  provide  for  the  payment  by 
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the  village  of  its  share  of  the  expenses  of  such  improvements  with- 
out resort  to  bonds.  The  provisions  with  reference  to  the  assess- 
ment of  taxes  do  not  seem  to  us  to  meet  suck  requirements.  No 
question  is  raised  in  this  case  but  what  the  plaintiff  in  good  faith 
and  properly  has  expended  and  desires  to  expend  the  sum  of 
$100,000  in  the  immediate  paving  and  improvements  of  its  streets. 
It  would  be  a  great  burden  and  an  unusual  course  in  municipal  gov- 
ernment if  such  expenses  should  be  immediately  met  by  assessment 
and  taxation  of  property.  It  is  much  more  in  accordance  with  the 
spirit  of  modern  municipal  government  that  such  extraordinary 
expenses  should  be  met  by  the  proceeds  of  bonds  extending  over 
and  becoming  due  through  a  series  of  years.  No  objection  is  urged 
by  defendants  that  the  issue  of  the  bonds  in  question  will  in  any 
manner  conflict  with  those  general  provisions  of  law  which  limit 
the  amount  of  obligations  which  may  be  issued  by  any  municipality. 

We,  therefore,  conclude  that  neither  the  letter  nor  the  spirit  of 
the  statutes  applicable  prohibited  the  plaintiff  from  issuing  the 
bonds. 

We  now  pass  to  the  consideration  of  the  second  objection  urged 
by  defendants,  that  the  proper  steps  were  not  taken  to  secure  a  legal 
issue  of  bonds  for  the  purposes  indicated.  This  contention  is,  in 
our  judgment,  much  more  serious.  In  fact,  we  feel  constrained  to 
agree  with  it  and  hold  that  proper  steps  were  not  taken. 

It  is  conceded  that  the  trustees  did  not  have  the  power  to  issue 
the  bonds  except  upon  a  vote  of  the  taxpayers  of  the  village  in 
accordance  with  the  provisions  of  law.  Sections  55, 59  and  60  of  the 
Village  Law  provide  for  the  submission  to  the  taxpayers  of  a  village  of 
a  proposition  to  borrow  money  as  plaintiff  is  attempting  to  borrow 
it  here  by  the  issue  of  bonds.  The  question  of  the  issue  of  these 
bonds,  however,  was  not  submitted  under  those  provisions,  but 
instead  was  submitted  at  a  special  meeting  of  taxpayers  called  under 
the  provisions  of  section  2  of  title  7  of  the  plaintiff's  charter*  which 
provides  as  follows :  "  The  annual  tax  meeting  of  the  taxpayers  of 
the  village  of  Canandaigua  shall  be  held  on  the  second  Tuesday  of 
February  in  each  year,  commencing  at  ten  o'clock  in  the  morning. 
*  *  *  The  trustees  of  said  village  are  hereby  authorized  and 
empowered  to  call  a  special  tax  meeting  to  vote  upon  appropriations 

♦As  amd.  by  Laws  of  1894,  chap.  131.— [Rep 
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for  special  purposes  by  adopting  a  resolution  for  that  purpose,  which 
resolution  shall  be  duly  published  in  three  of  the  village  newspapers, 
once  in  each  week  for  three  consecutive  insertions  next  preceding 
such  special  tax  meeting." 

The  initial  question  suggests  itself  whether  this  section  and  the 
succeeding  one  which  related  to  it  were  intended  to  refer  to  or  cover 
the  issue  of  municipal  bonds.  They  are  found  in  a  title  which  treats 
of  the  "  Assessment  and  collection  of  taxes."  The  wording  of  section 
2  of  title  7  does  not  seem  especially  apt  in  describing  a  meeting  called 
to  vote  upon  such  an  issue  of  bonds.  The  provisions  of  the  Village 
Law  for  a  meeting  to  vote  upon  such  a  question  speak  of  the  sub- 
mission of  a  "  proposition  "  upon  any  question  which  may  be  law- 
fully decided  thereat,  while  it  will  be  noticed  that  the  section  in 
plaintiff^  charter  referred  to  authorizes  the  trustees  to  call  a  special 
tax  meeting  to  vote  upon  u  appropriations "  for  special  purposes. 
The  word  "  appropriations,"  especially  when  compared  with  the 
much  broader  one  "  propositions,"  found  in  the  Village  Law,  does, 
not  upon  a  natural  construction  well  describe  a  proposed  issue  of 
bonds  extending  over  a  period  of  years. 

Passing  by  this,  however,  we  come  to  other  considerations  based 
upon  section  3  of  title  7  of  plaintiff's  charter.  This  provides: 
"  Every  appropriation  of  money  for  any  purpose  not  expressly 
included  or  in  excess  of  the  amount  specified  in  section  one  of  this 
title,  shall  be  deemed  a  special  purpose.  Before  any  tax  for  a 
special  purpose  can  be  levied,  a  resolution  specifying  the  purpose, 
and  the  amount  required,  and  whether  it  shall  be  raised  in  one  sum 
or  in  annual  installments  and,  if  in  annual  installments,  the  number 
thereof,  and  the  amount  of  each,  shall  be  passed  by  the  board  of 
trustees,  and  a  copy  of  such  resolutions,  with  a  notice  that  the 
same  shall  be  submitted  to  vote  by  ballot  at  the  next  annual  tax 
meeting,  or  at  a  special  tax  meeting,  called  for  that  purpose,  shall 
be  published  in  three  of  the  village  newspapers  at  least  once  in  each 
of  the  two  weeks  next  preceding  such  tax  meeting.  And  at  the 
same  time,  and  in  the  same  notice  shall  be  published  the  several 
amounts  to  be  raised  by  tax  as  provided  by  section  one  of  this 
title." 

The  resolution  adopted  by  plaintiff's  trustees  providing  for  the 
special  meeting  so  far  as  applicable,  reads  as  follows : 
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"Resolved,  Tliat  a  special  tax  meeting  of  the  qualified  electors 
of  the  Village  of  Canandaigua  be  and  hereby  is  called  to  be  held 
at  the  Town  Hall  in  the  Village  of  Canandaigua,  N.  Y.,  on  Tues- 
day, the  5th  day  of  May,  1903,  commencing  at  10  o'clock  in  the 
morning  and  closing  at  4  o'clock  in  the  afternoon,  at  which  time 
and  place  there  will  be  submitted  to  vote  of  the  electors  of  said 
Village  qualified  to  vote  at  said  meeting,  the  following  resolutions : 

"  Resolution  Number  One. 

"  Resolved,  That  the  Board  of  Trustees  of  the  Village  of  Canan- 
daigua be  and  hereby  is  authorized  to  borrow  on  the  credit  of  the 
Village  of  Canandaigua  a  sum  not  exceeding  the  sum  of  two 
hundred  thousand  dollars  ($200,000)  and  to  issue  bonds  of  said 
Village  therefor  from  time  to  time  as  the  same  may  be  needed  for 
the  purpose  hereinafter  specified,  at  the  lowest  obtainable  rate  of 
interest,  and  payable  at  such  time  or  times  as  it  may  determine  in 
conformity  to  the  provisions  of  law  applicable  thereto,  and  that  the 
same  be  issued  and  sold  in  all  other  respects  in  conformity  to  the 
provisions  of  Section  129  of  the  Village  Law  and  of  the  General 
Municipal  Law  of  the  State  of  New  York,  and  to  expend  the  money 
so  borrowed  for  the  purpose  of  defraying  the  expense  of  grading 
and  paving  the  streets  of  said  Village  in  conformity  to  the  provisions 
of  Section  31  of  Title  9  of  the  Village  Charter.  That  a  sum  suf- 
ficient to  pay  the  interest  and  principal  of  said  bonds,  as  the  same 
shall  become  due,  be  raised  by  an  annual  tax,  as  other  taxes  for 
general  purposes  in  said  Village  are  raised." 

The  notice  calling  the  special  meeting  consisted  of  said  resolution 
and  the  following  addition :  "  Notice  is  hereby  given  that  at  the 
time  and  place  above  specified  the  foregoing  resolutions  will  be  sub- 
mitted to  vote  by  ballot  of  the  qualified  electors  of  the  Village  of 
Canandaigua,  N.  Y.,  entitled  to  vote  at  a  tax  meeting  of  said 
Village." 

The  notice  composed  as  above  (so  far  as  material  here)  was  duly 
published  as  provided  by  section  2  of  title  7  of  plaintiff's  charter, 
already  referred  to.  It  will  be  observed,  however,  that  the  resolu- 
tion did  not  comply  with  section  3  of  said  title  in  "  specifying  the 
purpose  and  the  amount  required,  and  whether  it  shall  be  raised  in 
one  sum  or  in  annual  installments,  and  if  in  annual  installments,  the 
number  thereof  and  the  amount  of  each."    The  resolution  adopted 


Digitized  by  VjOOQIC 


VILLAGE  OF  CANANDAIGUA  v.  HATES.       343 
App.  Dir.]  Foubth  Department,  January,  1904. 

by  the  board  of  trustees  and  constituting  the  basis  of  the  notice  of 
the  special  tax  meeting  does  not  specify  when  or  in  what  install- 
ments the  bonds  to  be  issued  shall  be  paid.  It  does  not,  therefore, 
comply  with  the  provisions  of  section  3  in  this  respect 

The  learned  counsel  for  the  plaintiff,  however,  insists  that  the  pro- 
visions requiring  said  details  are  not  applicable  to  this  case,  because 
the  preceding  part  of  said  section  3  provides  that  only  those  appro- 
priations of  money  shall  be  deemed  for  a  special  purpose  which  are 
"not  expressly  included  or  in  excess  of  the  amount  specified  in  sec- 
tion one  of  this  title,"  and  that  section  1  provides  that  a  general 
tax  may  be  raised  for  the  following  purposes :  "  1.  A  sum  sufficient 
to  pay  all  installments  of  principal  and  interest  on  any  bonded  debt 
of  the  village  of  Canandaigua."  He  argues,  therefore,  that  the 
vote  for  the  issue  of  these  bonds  was  an  appropriation  for  general 
and  not  special  purposes,  and  that,  therefore,  the  provisions  requiring 
the  statement  of  the  details  referred  to  before  any  tax  for  a  special 
purpose  can  be  levied  do  not  apply.  The  trouble  with  this  argu- 
ment, however,  as  it  seems  to  us,  is  that  the  authority  invoked  for 
calling  the  meeting  at  which  these  bonds  were  voted  for  is  found  in 
the  provisions  of  section  2,  already  quoted,  that  "  the  trustees  of 
said  village  are  hereby  authorized  and  empowered  to  call  a  special 
tax  meeting  to  vote  upon  appropriations  for  special  purposes."  It, 
therefore,  follows  that  either  the  vote  was  for  an  appropriation  for  a 
special  purpose  requiring  a  statement  in  the  notice  of  the  meeting 
of  certain  details,  which  were  not  given,  or  else  that  the  appropria- 
tion, not  being  for  a  special  purpose,  finds  no  authority  in  a  meeting 
which  could  only  be  called  to  act  upon  appropriations  for  special 
purposes.  Whichever  view  is  adopted  discloses  to  our  mind  a  fatal 
objection  to  the  validity  of  the  proceedings  whereby  plaintiff  sought 
for  the  authority  to  issue  these  bonds. 

Perhaps  it  might  be  suggested,  although  it  is  not  so  done  in  plain- 
tiffs brief,  that  the  requirement  for  the  statement  of  the  details 
indicated  is  only  applicable  "  before  any  tax  for  a  special  purpose 
can  be  levied,"  and  that,  therefore,  without  such  statement,  authority 
might  be  given  for  the  original  issue  of  the  bonds,  leaving  the  sub- 
sequent levying  of  taxes  wherewith  to  pay  the  same  subject  to  the 
limitations  and  conditions  above  referred  to. 

We  do  not  think,  however,  that  the  various  portions  of  sections 
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2  and  3  can  be  divorced  from  each  other  in  any  such  manner  as 
would  be  necessary  in  order  to  sustain  any  such  possible  claim. 
Section  2  provides  for  a  special  tax  meeting.  Section  3  defines  an 
appropriation  for  a  special  purpose,  and  then,  treating  of  the  special 
tax  which  constitutes  and  makes  effective  the  special  appropriation, 
requires  the  resolution  giving  the  details  referred  to.  We  do  not 
think,  if  otherwise  legal,  that  it  would  be  possible  to  proceed  to  the 
issue  of  these  bonds  under  portions  of  the  sections  quoted,  while 
other  provisions  therein  were  disregarded.  They  relate  to  a  single 
subject,  and  must  be  observed  in  their  entirety. 

Except  for  the  restrictions  contained  in  section  5  of  the  General 
Municipal  Law,  to  which  we  shall  hereafter  refer,  there  are  other 
provisions  in  plaintiff's  charter,  not  referred  to  by  its  counsel,  which 
we  deem  more  available  for  the  purpose  of  sustaining  the  validity 
of  the  proceedings  under  review  than  those  called  to  our  attention 
and  which  we  have  discussed. 

Subdivisions  6,  7  and  8  of  section  3  of  title  3  of  plaintiff's  charter 
provide  that  the  board  of  trustees  shall  be  "  authorized  and  fully 
empowered:     *     *     ■•' 

"  6.  To  give  notice  in  the  manner  prescribed  by  this  act  *  *  * 
of  all  special  tax  meetings,  which  notice  shall  specify  *  *  *  the 
question  or  questions  to  be  voted  upon  at  any  special  tax  meeting. 

"  7.  To  call  special  tax  meetings  in  said  village  for  such  purposes, 
and  at  such  times,  as  th*  interests  of  the  village,  in  their  judgment, 
shall  require,  due  notice  of  any  such  meeting,  and  of  the  questions 
to  be  voted  on  thereat,  being  given  as  hereinbefore  provided. 

"8.  To  carry  into  effect  every  resolution  adopted  at  any  tax 
meeting  of  such  village  legally  convened,  which  such  meeting  shall 
have  authority  to  adopt." 

Section  3  of  title  2  (as  amd.  by  Laws  of  1894,  chap.  131)  provides 
that  notice  of  any  special  tax  meeting  of  the  electors  called  by  the 
board  of  trustees  as  above  provided  shall  be  given  by  publication 
in  three  newspapers  printed  and  published  in  said  village  once  in 
each  week  for  three  consecutive  insertions  next  preceding  such 
election. 

These  sections  seem  to  us  more  broadly  and  appropriately  to  pro- 
vide for  a  special  meeting  of  taxpayers  to  vote  upon  such  a  question 
as  the  issue  of  bonds  than  those  found  in  title  7  and  cited  by  plain- 
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tiffs  counsel.  They  also  omit  the  requirement  for  details  which  we 
have  already  considered  and  held  to  be  fatal  to  the  validity  of  plain- 
tiffs proceedings  when  resting  upon  sections  2  and  3  of  title  7. 

There  are,  however,  certain  requirements  found  outside  of  plain- 
tiff's charter  which  in  our  opinion  prevent  the  sections  last  quoted 
by  us  from  being  a  sufficient  authority  for  the  proceedings  in  ques- 
tion as  they  were  taken.  Because  these  limitations  are  found  in 
section  5  of  the  General  Municipal  Law  (General  Laws,  chap.  17),  and 
because  plaintiff's  counsel  has  referred  to  that  section  as  in  some 
way  helping  to  give  validity  to  the  proceedings,  we  pass  to  its 
consideration. 

It  declares  that  "A  funded  debt  shall  not  be  contracted  by  a 
Municipal  corporation,  except  for  a  specific  object,  expressly  stated 
in  the  ordinance  or  resolution  proposing  it ;  nor  unless  such  ordi- 
nance or  resolution  shall  be  passed  by  a  two-third  vote  of  all  the 
members  elected  to  the  board  or  council  adopting  it,  or  submitted 
to,  and  approved  by  the  electors  of  the  town  or  county,  or  taxpayers 
of  the  village  or  city  when  required  by  law.  Such  ordinance  or 
resolution  shall  provide  for  raising  annually  by  tax,  a  sum  suffi- 
cient to  pay  the  interest  and  the  principal  as  the  same  shall  become 
due"  The  last  clause  is  the  one  which  we  deem  especially  import- 
ant at  this  point  of  consideration. 

We  have  no  doubt  that  the  bonds  proposed  to  be  issued  consti- 
tuted a  funded  debt  within  the  meaning  of  this  section.  (People  ex 
rel.  Peene  v.  Carpenter,  31  App.  Div.  603.) 

The  resolution  presented  to  and  voted  upon  by  the  taxpayers  con- 
tained, as  its  only  compliance  with  the  provision  to  which  we  have 
especially  called  attention,  the  following  clause :  "  That  a  sum  suffi- 
cient to  pay  the  interest  and  principal  of  said  bonds,  as  the  same  shall 
become  due,  be  raised  by  an  annual  tax,  as  other  taxes  for  general 
purposes  in  said  Village  are  raised."  There  was  nothing  in  the  res- 
olution which  in  any  way  fixed  the  time  within  which  or  the  install- 
ments by  which  the  bonds  to  be  issued  should  become  due.  The 
only  limitation  upon  this  subject  was  the  statutory  one  contained  in 
section  129  of  the  Village  Law  that  such  bonds  "shall  become  due 
within  thuty  years  from  the  date  of  issue,  and  unless  the  whole 
amount  oi  the  indebtedness  represented  thereby  is  to  be  paid  within 
five  years  from  their  date  they  shall  be  so  issued  as  to  provide  for 
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the  payment  of  the  indebtedness  in  equal  annual  installments,  the 
first  of  which  shall  be  payable  not  more  than  five  years  from  their 
date."  The  clause  contained  in  the  resolution  quoted,  therefore, 
did  not  either  directly  or  indirectly  by  prescribing  the  terms  of  pay- 
ment of  the  bonds  fix  within  any  reasonable  limits  whatever  the 
amount  which  was  to  be  raised  each  year  by  tax  for  the  purpose  of 
meeting  these  bonds.  The  query  is,  therefore,  presented  whether  this 
requirement  of  section  5  of  the  General  Municipal  Law  is  met  by  the 
insertion,  in  the  resolution  voted  upon  by  the  taxpayers,  of  a  clause 
which  simply  follows  the  general  wording  of  the  statute  and  gives 
no  reliable  or  accurate  information  of  the  amount  to  be  raised  each 
year  by  tax,  or  whether  it  must  be  met  by  a  resolution  which,  with 
details  and  specifications  so  far  as  possible,  does  authorize  and  pro- 
vide for  an  annual  tax  with  which  to  pay  the  amount  that  will  each 
year  become  due  upon  the  bonds  for  principal  and  interest. 

It  seems  to  us  that  the  latter  construction  is  the  more  reasonable 
and  proper  one.  The  statutes  have  been  passed  which  compel  trus- 
tees to  go  to  the  taxpayers  for  authority  before  they  may  issue  such 
bonds  as  these,  and  we  believe  that  such  a  construction  should  be 
placed  upon  these  statutes  as  will  compel  the  submission  to  the  tax- 
payers of  the  information  which  will  enable  them  to  act  and  vote 
intelligently  upon  the  propositions  submitted.  If  the  requirement  of 
the  General  Municipal  Law  upon  this  point  may  be  complied  with  by 
any  such  general  clause  as  was  inserted  in  plaintiff's  resolution,  we 
fail  to  see  any  object  whatever  for  it.  Other  provisions  having 
given  authority  to  issue  the  bonds,  it  would  necessarily  follow  that 
installments  of  principal  and  interest  would  have  to  be  met  by  the 
proper  assessment  and  levying  of  taxes  from  year  to  year  as  they 
became  due,  and  nothing  was  gained  by  a  provision  expressly  author- 
izing such  taxation.  It  would  follow  as  a  matter  of  course  and  neces- 
sity. If,  upon  the  other  hand,  this  provision  be  construed  as  requir- 
ing the  resolution  submitted  to  the  taxpayers  to  state  with  reasonable 
detail  how  the  bonds  were  to  be  paid  and  how  much  would  be 
required  each  year  by  taxation  to  meet  them,  we  can  easily  see 
some  force  in  the  statute.  We  believe  it  was  intended  to  require 
the  submission  of  such  details  as  far  as  practicable  in  order  to 
enable  the  taxpayers  to  vote  intelligently.  If  we  apply  this  con- 
struction to  the  facts  of  this  case,  it  will  be  seen  that  it  would  have 
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secured  for  the  taxpayers  in  voting  upon  these  bonds  considerable 
light  which  was  not  given  to  them.  They  voted  to  have  an  issue  not 
exceeding  $200,000,  and,  therefore,  they  knew  and  were  forewarned 
what  would  be  the'lirait  of  liability  in  this  respect.  Section  129  of 
the  Village  Law  provided  that  these  bonds  should  not  bear  to  exceed  a 
certain  rate  of  interest  and  should  not  be  sold  for  less  than  par,  and, 
therefore,  they  knew  the  limitations  of  what  they  might  expect  in 
this  respect.  When,  however,  it  came  to  the  important  feature  of 
the  time  within  which  the  bonds  should  be  paid  and  the  amount 
of  the  annual  tax  with  which  to  meet  them,  nothing  was  said  and 
no  light  was  given  by  the  trustees.  They  might  be  made  payable 
within  five  years  or  they  might  be  extended  over  a  period  of  thirty 
years.  A  taxpayer  might  be  largely  influenced  in  his  vote  upon 
such  question  by  the  terms  as  to  time  upon  which  the  bonds  were 
to  be  made  payable.  He  might  naturally  feel  that  if  this  payment 
was  to  be  extended  over  a  considerable  length  of  time  in  reasonable 
installments  the  bonds  should  be  authorized,  and  might  feel,  upon 
the  other  hand,  that  if  they  were  to  be  paid  within  one  or  five 
years  the  burden  would  be  too  onerous  to  be  undertaken.  We 
think  that  the  ordinary  conception  of  such  bonds  would  be  based 
upon  the  theory  of  their  extending  over  a  good  many  years.  As  a 
matter  of  fact,  and  as  they  had  a  perfect  right  to  do  if  the  resolution 
offered  was  legal,  the  trustees  have  seen  fit  to  make  the  bonds  pay- 
able within  five  years,  and  it  follows  that  the  taxpayers,  without 
being  advised  of  it  and  perhaps  not  anticipating  or  expecting  such 
result,  have  laid  the  foundation  for  an  annual  tax  levy  of  over  $40,000 
in  the  village  of  Canandaigua  in  order  to  meet  these  bonds.  It  is 
possible  that  they  would  with  full  knowledge  prefer  to  authorize 
such  course,  but  we  feel  quite  sure  that  the  clause  under  review 
should  be  so  construed  as  to  have  secured  to  them  at  the  time  they 
voted  knowledge  of  what  they  were  voting  upon  in  this  respect. 
We  think  that  the  clause  in  the  resolution  intended  to  meet  the 
requirement  in  the  statute  should  have  indicated  the  installments 
in  which  the  bonds  were  to  be  made  payable,  and  which  were  to 
be  met  each  year.  This  information,  coupled  with  the  statutory 
limitations  relating  to  the  issue  of  bonds  already  referred  to,  would 
have  given  the  taxpayers  reasonably  definite  information  as  to  the 
size  of  the  burden  which  each  year's  tax  budget  would  carry,  and 
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under  these  circumstances  a  vote  to  raise  each  year  a  sum  sufficient 
to  pay  the  installments  due  upon  the  bonds  would  have  been  an 
intelligent  one  and  under  conditions  which  fulfilled  the  spirit  as  well 
as  the  language  of  the  statutory  provisions. 

These  views  lead  to  the  conclusion  that  judgment  must  be  entered 
determining  that  the  bonds  in  question  are  not  valid  and  legal  obli- 
gations of  plaintiff  and  that  defendants'  bid  and  award  be  termi- 
nated and  held  for  naught,  and  that  their  certified  check  heretofore 
deposited  be  returned  to  them,  with  costs. 

AH  concurred. 

Judgment  directed  in  favor  of  defendants,  determining  that  the 
bonds  in  question  are  not  valid  and  legal  obligations  of  the  plaintiff 
and  that  the  defendants'  bid  and  award  be  terminated  and  held  for 
naught  and  that  their  certified  check  heretofore  deposited  be  returned 
to  them,  with  costs. 


Joseph  C.  Hoffart,  Respondent,  v.  The  Town  of  West  Turin, 

Appellant. 

Hegligenee  —  liability  of  a  town  for  injury  resulting  from  a  hone  being  frightened 
by  a  stick  of  wood  falling  from  a  wood  pile  on  the  edge  of  a  highway. 

Assuming  that  a  pile  of  ordinary  stove  wood,  two  feet  high  and  from  seven  to 
ten  feet  in  diameter,  lying  from  seven  to  ten  or  eleven  feet  from  the  edge  of  a 
little  traveled  country  highway,  is  calculated  to  frighten  horses  driven  along 
the  highway,  and  that  the  pile  of  wood  has  remained  there  long  enough  to 
charge  the  commissioner  of  highways  with  knowledge  of  its  presence,  the  town 
is  not  liable  for  damages  sustained  by  a  person  driving  along  the  highway 
whose  horse  runs  away  in  consequence  of  being  frightened,  not  by  the  general 
aspect  of  the  wood  pile,  but  by  the  sudden  and  unexplained  falling  of  a  stick 
therefrom. 

Appeal  by  the  defendant,  The  Town  of  West  Turin,  from  a  judg 
ment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Lewis  on  the  17th  day  of  April, 
1903,  upon  the  verdict  of  a  jury  for  $500,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  15th  day  of  April,  1903,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
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C.  S.  Mereness,  for  the  appellant. 
M.  H.  Powers^  for  the  respondent. 

Hiscock,  J. : 

This  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  plaintiff  in  September,  1901,  through  being  thrown  out 
of  his  wagon  as  he  was  driving  upon  a  highway  in  the  defendant 
town,  and  which  accident  resulted,  as  claimed,  through  his  horse 
becoming  frightened  at  a  pile  of  wood  upon  the  6ide  of  the  high- 
way and  running  away. 

We  think  that  the  evidence  taken  in  its  entirety  was  not  sufficient 
to  charge  defendant  with  liability,  and  that,  therefore,  the  judgment 
should  be  reversed. 

Upon  the  occasion  in  question  plaintiff  was  driving  a  single  horse 
hitched  to  a  buggy  in  which  were  himself,  his  wife  and  three  chil- 
dren. It  was  in  the  daytime,  and  his  course  lay  over  a  country 
highway  which  was  very  little  traveled,  not  to  exceed  two  teams  a 
day  passing  over  it,  even  in  the  summer  season.  Some  time  before 
the  accident  an  owner  of  land  adjoining  the  highway  had  started  to 
draw  out  some  wood,  and  in  the  course  of  his  operations  had  left  a 
pile  of  ordinary  stove  wood,  not  to  exceed  two  feet  high  and  from 
seven  to  ten  feet  in  diameter,  at  a  distance  variously  estimated  at 
from  seven  to  ten  or  eleven  feet  from  the  edge  of  the  highway. 
There  were  some  cradle  knolls  and  weeds  by  the  6ide  of  the  high- 
way in  the  neighborhood  of  this  pile  of  wood,  and  plaintiff  claims 
that  as  he  drove  along  he  did  not  see  the  wood  pile  until  his  horse 
got  opposite  to  it,  when  a  stick  or  slab  slipped  down  upon  the  pile 
and  frightened  the  horse.  It  is  to  be  noticed  that  plaintiff's  evi- 
dence makes  it  entirely  distinct  that  the  fright  of  the  horse  was 
caused  by  the  sudden  slipping  of  this  stick,  and  that  there  was 
nothing  to  cause  this  sudden  contingency,  except,  as  plaintiff  sug- 
gests, the  jarring  of  the  earth  as  he  was  driving  his  horse  and  buggy 
along  an  ordinary  country  highway  several  feet  distant  therefrom. 

There  was  some  evidence  that  this  horse  had  run  away  before 
this,  and  that  after  the  accident  somebody  led  him  back  over  the 
pile  of  wood  without  any  struggles  upon  his  part.  There  was  also 
evidence  which  would  have  permitted  a  jury  to  say  that  three  or 
four  other  horses,  upon  occasions  prior  to  this  accident,  had  shied  at 
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the  pile  of  wood,  but  none  of  them  had  ran  away.  There  was  evi- 
dence that  the  miles  of  highway  in  the  town  aggregated  about 
seventy-live. 

While  it  is  somewhat  difficult  to  believe  that  a  small  pile  of  ordi- 
nary stove  wood  would  so  frighten  horses  when  properly  driven 
that  they  would  shy  and  run  away,  it  was  perhaps  within  the 
province  of  the  jury  to  find  that  this  particular  pile  of  wood  did 
possess  these  possibilities  and  that  it  was  calculated  to  frighten 
horses.  It  was  also  permissible  for  the  jury  to  find  that  the  pile  of 
wood  had  remained  there  long  enough  so  that  the  commissioner  of 
highways  should  have  known  of  its  presence.  If,  therefore,  plain- 
tiff's horse  had  simply  taken  fright  at  this  pile  of  wood  and  rnn 
away,  we  might  have  felt  constrained  to  allow  the  verdict  to  stand. 
Such,  however,  is  not  the  case  presented  upon  this  appeal.  As 
stated,  it  clearly  appears  that  plaintiff's  horse  was  frightened,  not 
by  the  general  aspect  of  the  wood  pile,  but  by  the  sudden  and 
nnexplained  slipping  and  falling  of  a  stick  as  he  went  by.  It  is 
suggested  that  plaintiff's  horse  and  wagon  so  jarred  the  earth  that  it 
shook  down  this  stick,  but  we  do  not  feel  able  to  go  to  the  extent 
of  accepting  this  theory.  It,  therefore,  follows  that  suddenly  and 
without  any  sufficient  explanation  or  cause  as  plaintiff  was  driving 
by,  a  stick  of  wood  fell  down  and  frightened  his  horse  and  caused 
the  accident.  We  think  that  this  occurrence  was  so  unusual  that 
the  commissioner  of  highways  was  not  bound  to  anticipate  it  or 
guard  against  it.  If  the  wood  had  been  newly  thrown  into  the  pile 
it  would  be  easier  to  understand  the  settling  and  falling  of  its  com- 
ponent pieces.  It  had,  however,  lain  there  for  weeks  or  months, 
and  the  alleged  cause  of  plaintiff's  misfortune  seems  to  have  been 
something  which  could  not  be  reasonably  anticipated  or  foreseen. 

For  these  reasons  we  think  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  only,  the  facts 
having  been  examined  and  no  error  found  therein. 
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David  Austin,  Respondent,  v.  Frank  Barker,  Appellant. 

Seduction  —  claimed  to  have  been  accomplieked  by  putting  the  victim  in  a  hypnotic 
condition  —  proof  should  be  given  showing  that  it  is  possible  to  create  such  a 
condition. 

Upon  the  trial  of  an  action  for  the  seduction  of  the  plaintiff's  daughter,  who  was 
delivered  of  a  fully-developed  child  in  August,  1901,  the  only  evidence  tend- 
ing to  show  that  the  defendant  had  had  improper  relations  with  the  plaintiff's 
daughter  was  given  by  the  daughter  herself.  She  testified  that  the  improper 
relations  commenced  October  80,  1900,  and  continued  until  January  1,  1901; 
that  all  the  improper  acts  occurred  in/her  father's  house  in  a  room  which  was 
separated  by  an  ordinary  door  from  a  room  in  which  her  mother  or  father 
usually  sat.  In  speaking  of  the  first  of  these  occasions  she  testified  that  the 
defendant  made  an  improper  proposal  to  her  which  she  indignantly  rejected; 
that  they  then  sat  and  talked  a  few  minutes,  after  which  the  defendant  forcibly 
took  her  and  placed  her  upon  a  couch  and  accomplished  his  purpose;  that  she 
resisted  and  struggled,  but  did  nothing  to  attract  the  attention  of  her  parents, 
one  or  both  of  whom  were  in  the  adjoining  room. 

The  defendant  denied  his  guilt,  and  gave  testimony  tending  to  show  that  he  was 
at  other  places  on  some  of  the  occasions  when  the  plaintiff  claimed  that  he  was 
with  his  daughter.  The  defendant  also  testified  that  although  he  lived  near 
the  plaintiff  no  suggestion  that  be  was  responsible  for  the  condition  of  plain- 
tiff's daughter  was  made  until  many  weeks  after  the  birth  of  the  child. 

The  plaintiffs  daughter,  when  under  examination  by  the  defendant's  attorney, 
testified  that  she  was  entirely  unconscious  of  defendant's  various  acts  of  rela- 
tion with  her  at  the  various  times  when  the  same  were  occurring;  that  she 
did  not  know  and  was  unaware  that  they  had  occurred  during  the  entire 
term  of  her  pregnancy  and  down  to  a  period  of  several  weeks  after  the  birth 
of  her  child;  that  upon  the  first  occasion  of  improper  conduct  she  simply 
realized  and  understood  what  was  taking  place  up  to  the  time  the  defendant 
placed  her  upon  the  couch;  that  in  October,  1901,  she  was  visited  by  the  plain- 
tiff's attorney,  and  as  the  result  of  what  then  occurred  her  mind  was  so 
influenced  and  awakened  that  it  grasped  a  recollection  or  consciousness  of 
defendant's  acts  with  her  in  the  fall  of  1900,  so  that  from  that  time  on  down 
to  and  including  the  trial  she  had  a  present  knowledge  and  recollection  that 
the  defendant  had  committed  with  her  acts  resulting  in  her  seduction  and 
childbirth. 

It  also  appeared  upon  the  trial  that  during  the  period  in  1900  under  review  the 
complainant  had  made  entries  in  a  diary  which  mentioned  the  defendant  and 
contained  references  which  were  assumed  to  relate  to  and  be  based  upon  his 
visits  to  her  and  various  results  flowing  therefrom.  Subsequently  she  had  no 
consciousness  of  having  made  these  entries,  but  upon  the  occasion  of  the  visit 
of  the  attorney  aforesaid,  and  without  knowing  it,  she  procured  the  diary  and 
gave  to  him  various  of  these  entries.    After  this  visit  she  also  became  aware 
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of  having  made  the  entries  in  the  diary  at  the  times  of  the  various  occurrences 
therein  referred  to. 

The  plaintiff's  daughter  testified  that  defendant  hypnotized  her  and  so  made 
her  unconscious  of  his  unlawful  acts  with  her  at  the  time  they  were  occurring, 
and  that  this  condition  of  unconsciousness  thereof  continued  until  the  plaintiff's 
attorney  visited  her,  nearly  a  year  afterwards,  and  again  placed  her  in  a 
hypnotic  condition,  through  and  by  means  of  which  her  consciousness  was  so 
restored  that  it  seized  hold  of  events  of  which  she  had  theretofore  been 
unconscious. 

BM,  that  the  explanation  given  in  behalf  of  the  plaintiffs  case  was  opposed  to 
ordinary  experience  and  knowledge; 

That  if  the  plaintiff  relied  upon  some  science  and  theory  not  generally  known  or 
understood,  he  should  have  introduced  competent  evidence  tending  to  sustain 
the  probability  or  possibility  of  the  existence  of  what  he  claimed; 

That,  as  he  had  not  done  this,  the  evidence  that  the  plaintiff's  daughter  had  been 
in  a  hypnotic  condition  at  certain  times  in  the  year  1900  whereby  she  was  made 
unconscious,  and  again  in  1901  whereby  she  was  made  conscious,  of  certain 
events,  should  be  rejected; 

That,  with  this  evidence  out  of  the  case,  there  was  not  sufficient  evidence  left 
therein  to  sustain  a  verdict  in  favor  of  the  plaintiff. 

Appeal  by  the  defendant,  Frank  Barker,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Oneida  on  the  30th  day  of  March,  1903, 
upon  the  verdict  of  a  jury  for  $2,000,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  7th  day  of  April,  1903,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Z.  M.  Martin  and  Thomas  S.  Jones,  for  the  appellant. 

D.  F.  Searle,  for  the  respondent. 

Hisoock,  J. : 

This  action  was  brought  by  plaintiff  to  recover  damages  claimed 
to  have  been  suffered  by  reason  of  the  seduction  of  his  daughter, 
Edith  Austin,  by  the  defendant. 

Plaintiff  with  his  family,  including  said  daughter,  and  the  defend- 
ant resided  upon  nearby  farms  in  one  of  the  towns  of  Oneida 
county.  The  daughter  and  the  defendant  had  been  schoolmates  and 
acquaintances  for  many  years.  In  August,  1901,  the  daughter, 
being  unmarried,  gave  birth  to  a  child  of  full  development.  She 
was  at  that  time  about  twenty-two  years  of  age  and  the  defendant 
was  of  about  the  same  age.  It  was  claimed  upon  the  trial  that  upon 
various  dates  commencing  upon  October  30,  1900,  and  extending  to 


Digitized  by  VjOOQIC 


AUSTIN  v.  BARKER.  353 

App.  Div.]  Fourth  Department,  January,  1904. 

about  January  1,  1901,  the  defendant  had  had  improper  relations 
with  the  daughter  which  resulted  in  the  subsequent  childbirth. 
The  only  evidence  directly  tending  to  prove  the  unlawful  acts  was 
given  by  the  daughter.  She  testified  that  they  all  occurred  in  a 
room  in  her  father's  house  upon  various  evenings  when  defendant 
visited  her  there.  This  room  was  situated  next  to  and  separated 
only  by  an  ordinary  door  from  another  room  in  which  her  father  or 
mother  or  both  were  ordinarily  present  at  the  time  when  defendant 
was  with  her.  Speaking  of  the  first  of  these  occasions  of  improper 
conduct  with  her,  she  testified  in  effect  that  it  was  in  the  evening ; 
that  defendant  came  to  the  house  and  with  him  she  went  into  the 
room  mentioned  where  after  awhile  he  laid  down  upon  a  conch  and 
slept ;  that  thereafter  he  got  up  and  made  an  improper  proposal  to 
her  which  she  indignantly  rejected,  whereupon  they  sat  and  talked 
for  a  few  moments ;  that  then  the  defendant  forcibly  took  her  and 
placed  her  upon  the  couch  and  accomplished  his  purpose ;  that  she 
resisted  and  struggled,  but  did  nothing  to  attract  the  attention  or 
assistance  of  her  parents,  one  or  both  of  whom  were  then  in  the 
adjoining  room. 

The  defendant,  who  was  called  as  a  witness  in  his  own  behalf, 
absolutely  and  unqualifiedly  denied  his  guilt  and  responsibility  for 
the  daughter's  condition,  and  at  considerable  length  gave  testimony 
to  the  effect  that  he  was  at  other  places  and  with  other  persons  upon 
some,  at  least,  of  the  occasions  when  plaintiff  claimed  that  he  was 
present  with  his  daughter. 

Various  witnesses  were  called  upon  each  side  to  give  evidence 
mainly  relating  to  the  whereabouts  of  the  defendant  upon  various 
occasions  as  tending  to  corroborate  and  support  the  plaintiff's  com- 
plaint or  the  defendant's  defense,  respectively.  Most  if  not  all  of 
them  were  in  some  way  related  to  one  of  the  parties,  and  they  were, 
therefore,  more  or  less  interested  in  the  event  of  the  trial  in  which 
they  participated. 

Defendant  testified,  and  we  nowhere  fina  any  contradiction  of 
him  in  this  respect,  that  notwithstanding  their  close  proximity  no 
complaint  or  suggestion  was  ever  made  by  plaintiff  or  any  one  in 
his  behalf  that  he,  defendant,  had  been  guilty  of  improper  conduct 
with  the  daughter  or  was  responsible  for  her  condition  until  many 
App.  Div.— Vol.  XC.        23 
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weeks  after  the  birth  of  the  child,  when  he  received  a  letter  from 
an  attorney. 

While  some  of  the  circumstances  in  the  case  thus  briefly  outlined 
are  somewhat  unnatural,  they  perhaps  are  not  so  extraordinary  that 
we  should  feel  justified  in  refusing  to  accept  and  abide  by  the  ver- 
dict of  the  jury  upon  them,  if  there  were  nothing  else  to  be  con- 
sidered. Other  evidence,  however,  to  which  we  shall  now  refer, 
was  given  upon  the  trial  of  so  unusual  a  character  that  we  feel 
unwilling  to  allow  the  verdict  to  be  based  upon  it. 

After  the  daughter  had  been  quite  extensively  examined  both  on 
behalf  of  the  plaintiff  who  called  her  and  by  counsel  for  the  defend- 
ant, and  had  left  the  stand,  she  was,  upon  the  urgent  request  of  the 
defendant's  counsel,  predicated  upon  new  information  received  by 
him,  recalled  and  examined.  She  then  in  effect  testified  that  she 
was  entirely  unconscious  of  defendant's  various  acts  of  relation  with 
her  at  the  various  times  when  the  same  were  occurring ;  that  she 
did  not  know  and  was  unaware  that  they  had  at  all  occurred  during 
the  entire  term  of  her  -pregnancy  and  down  to  a  period  of  several 
weeks  after  the  birth  of  her  child ;  that  upon  the  first  occasion  of 
improper  conduct  she  simply  realized  and  understood  what  was 
taking  place  up  to  the  time  the  defendant  placed  her  upon  the 
couch ;  that  in  October,  1901,  she  was  visited  by  the  plaintiff's 
attorney,  and  as  the  result  of  what  then  occurred  her  mind  was  so 
influenced  and  awakened  that  it  grasped  a  recollection  or  conscious- 
ness of  defendant's  acts  with  her  in  the  fall  of  1900,  so  that  from 
that  time  on  down  to  and  including  the  trial  she  had  a  present 
knowledge  and  recollection  that  the  defendant  had  committed  with 
her  acts  resulting  in  her  seduction  and  childbirth. 

It  also  appeared  upon  the  trial  that  during  the  period  in  1900 
under  review  the  complainant  had  made  entries  in  a  diary  which 
mentioned  the  defendant  and  contained  references  which  were 
assumed  to  relate  to  and  be  based  upon  his  visits  to  her  and  various 
results  flowing  therefrom.  Subsequently  she  had  no  consciousness 
of  having  made  these  entries,  but  upon  the  occasion  of  the  visit  of 
the  attorney  aforesaid,  and  without  knowing  it,  she  procured  the 
diary  and  gave  to  him  various  of  these  entries.  After  this  visit  she 
also  became  aware  of  having  made  the  entries  in  the  diary  at  the 
times  of  the  various  occurrences  therein  referred  to. 
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The  jury  were  invited  to,  and,  judging  from  their  verdict,  appar- 
ently did  enter  the  rather  unknown  and  uncertain  realms  of  hypnotism 
in  search  of  an  explanation  for  this  remarkable  experience  and  testi- 
mony of  plaintiff's  chief  witness.  She  testified,  and  it  then  was  and 
now  is  claimed,  that  defendant  hypnotized  her  and  so  made  her 
unconscious  of  his  unlawful  acts  with  her  at  the  time  they  were 
occurring,  and  that  this  condition  of  unconsciousness  thereof  con- 
tinued until  her  father's  attorney  visited  her,  nearly  a  year  after- 
wards, and  again  placed  her  in  a  hypnotic  condition,  through  and 
by  means  of  which  her  consciousness  was  so  restored  that  it  seized 
hold  of  events  of  which  she  had  theretofore  been  unconscious. 

We  do  not  feel  called  upon  to  discuss  or  determine  the  rather 
shadowy  boundaries  of  hypnotism  or  its  possibilities  in  explaining 
and  accounting  upon  legal  trials  for  what  otherwise  might  fairly  be 
considered  as  incredible.  It  is  suggested  by  plaintiff's  counsel  upon 
this  appeal  that  we  may  judicially  recognize,  as  a  matter  of  ordinary 
experience  and  knowledge,  that  the  abnormal  physical  conditions 
and  changes  which  precede  childbirth  are  frequently  accompanied 
by  a  corresponding  mental  disturbance,  including  loss  of  memory. 

If  we  should  accept  this  suggestion  it  would  not  explain  that 
which  confronts  us  in  this  case,  for  plaintiff's  witness  did  not  for  a 
period  lose  recollection  of  things  theretofore  lodged  in  her  mind, 
with  subsequently  recurring  memory.  Through  an  alleged  peculiar 
mental  condition  she  became  conscious  and  aware  of  events  of  which 
she  had  never  before  been  at  all  conscious. 

We  are,  therefore,  thrown  back  upon  plaintiff's  explanation  and 
theory  of  hypnotism,  and  it  suffices  to  apply  to  it  the  ordinary  rules 
of  evidence  and  common  sense.  The  explanation  given  in  behalf  of 
plaintiff's  case  is  opposed  to  ordinary  experience  and  knowledge. 
If,  as  explanatory  thereof,  plaintiff  relied  upon  some  science  and 
theory  not  generally  known  or  understood  it  was  proper  for  him  to 
give  the  jury  the  light  of  some  competent  evidence  tending  to  sus- 
tain the,  probabilities  or  at  least  possibilities  of  what  was  claimed. 
Nothing  of  this  kind  was  done  upon  the  trial  unless  there  may  have 
been  read  then,  as  upon  this  appeal,  the  unverified  statements  and 
opinions  of  certain  authors.  We  are  unwilling  to  accept  them  or 
the  otherwise  unconfirmed  statements  of  the  witness  that  at  certain 
times  in  1900  she  was  placed  in  an  hypnotic  condition  whereby  she 
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was  made  unconscious,  and  again  in  a  similar  condition  in  1901, 
whereby  she  was  made  conscious  of  certain  events.  The  rejection 
of  this  evidence  leaves  this  case  in  our  opinion  without  sufficient 
testimony  upon  which  to  rest  the  burden  carried  by  plaintiff  to 
properly  establish  his  case  and  sustain  the  verdict  of  the  jury. 

It  is  urged  by  plaintiffs  counsel,  as  tending  to  show  the  truthful- 
ness of  the  witness,  that  nothing  but  honesty  could  have  prompted 
her  to  give  this  evidence,  and  that  if  she  had  been  untruthful  she 
would  have  suppressed  her  statements  upon  this  subject.  It  is,  per- 
haps, not  worth  while  to  consider  at  any  length  this  aspect  of  the 
testimony.  It  merely  may  be  suggested  that  the  failure  for  over  a 
year  to  make  any  complaint  against  defendant  as  the  author  of  the 
misfortune  of  plaintiffs  daughter  was  somewhat  strange  unless 
explained  in  some  manner,  and  that  such  explanation  was  furnished 
by  the  testimony  as  to  the  daughter's  condition  if  true. 

Various  exceptions  were  taken  by  the  defendant  to  the  reception 
and  exclusion  of  evidence  and  to  refusals  by  the  learned  trial  justice 
to  charge,  which  we  do  not  consider  in  view  of  the  conclusions 
reached  upon  the  questions  discussed. 

The  judgment  and  order  should  be  reversed  upon  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event  upon  questions  of  fact. 


Susannah  E.  White,  Respondent,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Appellant. 

Negligence  — finding  that  a  fire  was  caused  by  a  spark  from  a  petering  engine — 
judicial  notice  that  the  escape  of  sparks  cannot  be  entirely  prevented —  evidence 
that  other  locomotives  of  the  same  company  have  emitted  sparks. 

Semble,  that  evidence  that  a  house  was  situated  forty  or  fifty  feet  distant  from  a 
steam  railroad  and  that  upon  the  forenoon  of  a  June  day  during  an  exceedingly 
dry  period  a  fire  was  discovered  in  the  roof  of  the  house  upon  the  side  toward 
the  railroad;  that  about  fifteen  minutes  before  the  discovery  of  the  fire  a  loco- 
motive drawing  a  passenger  train  had  passed  the  house;  that  the  wind  was 
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blowing  toward  the  house  and  that  there  had  been  no  fire  therein  for  some 
time,  is  sufficient  to  enable  a  jury  to  draw  the  inference  that  the  fire  was 
started  by  a  spark  from  the  locomotive. 

The  court  will  take  judicial  notice  of  the  fact  that  a  locomotive  cannot  be  so  con- 
structed as  to  prevent  entirely  the  escape  of  sparks,  and,  in  order  to  render  a 
railroad  company  liable  for  damages  caused  by  a  fire  ignited  by  a  spark  from 
one  of  its  locomotives,  it  must  appear  that  the  railroad  company  negligently 
omitted  to  fit  its  engines  with  appliances  which  would  prevent  the  escape  of 
sparks  of  an  unusual  size  or  in  unnecessary  quantities  and  that  it  was  this 
negligence  which  caused  the  fire. 

While  it  is  the  rule  that,  for  the  purpose  of  establishing  negligence  in  the  con- 
struction of  the  locomotive,  alleged  to  have  caused  the  fire,  evidence  may  be 
given  generally  that  locomotives  belonging  to  the  same  railroad  company  had 
on  other  occasions  discharged  sparks  of  an  unusual  size  or  in  unnecessary  quan- 
tities, such  evidence  will  not  prevail  as  against  testimony  given  by  disinter- 
ested witnesses,  of  their  own  personal  knowledge,  that  the  locomotive  in  ques- 
tion was  in  proper  condition  at  the  time  the  fire  occurred. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Oswego  on  the  27th  day  of  April,  1903,  upon  the  verdict 
of  a  jury  for  $733,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  11th  day  of  April,  1903,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Thoma*  Burns,  for  the  appellant. 

J.  W.  Sheay  for  the  respondent. 

HiscocK,  J. : 

This  action  was  brought  by  plaintiff  to  recover  the  value  of  a 
house  and  of  certain  personal  property  destroyed  by  a  lire  which  it 
was  claimed  was  caused  by  a  spark  negligently  permitted  to  escape 
from  one  of  defendant's  passing  engines.  Various  grounds  of 
negligence  were  alleged  in  plaintiff's  complaint,  but  the  learned  trial 
justice  before  whom  the  case  was  tried  permitted  a  recovery  solely 
upon  the  ground  that  the  spark  arrester  in  the  engine  was  not  in 
proper  condition  and  that  defendant  had  not  used  proper  care  in 
inspecting  it. 

We  think  that  the  evidence  did  not  warrant  the  verdict  which 
the  jury  rendered  and  that  the  judgment  appealed  from  must  be 
lefersed. 
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The  jury  were  entitled  to  find  the  following  among  other  facte, 
some  of  them  upon  disputed  evidence : 

Plaintiff  owned  a  house  which  was  situated  between  forty  and 
fifty  feet  away  from  defendant's  road.  Upon  the  forenoon  of  June 
15, 1900,  during  an  exceedingly  dry  period,  a  fire  was  discovered  in 
the  roof  of  the  house  upon  the  side  in  whole  or  part  toward  the 
railroad.  About  fifteen  minutes  before  this  discovery  an  engine 
had  passed  upon  defendant's  road  drawing  a  passenger  train.  The 
wind  was  blowing  toward  the  house  and  there  had  been  no  fire  in 
the  latter  for  some  time.  As  stated,  some  of  these  facts  were 
sharply  disputed,  but  we  think  there  was  sufficient  evidence  to  per- 
mit a  jury  to  find  them  as  stated.  From  them,  certainly  if  standing 
by  themselves,  it  probably  would  have  been  permissible  for  the  jury 
to  draw  the  inference  that  the  fire  was  ignited  by  a  spark  from  the 
engine.  If,  however,  we  assume  that  such  inference  might  be  and 
was  drawn  by  the  jury,  it  still  would  not  necessarily  follow  that  the 
defendant  was  legally  liable  for  the  fire  or  the  damages  which 
resulted  therefrom.  It  had  the  right  to  run  its  engines  over  its 
road,  and  we  may  take  judicial  notice  of  the  fact,  even  if  it  does 
not  appear  in  the  evidence,  that  no  engine  can  be  so  constructed 
that  some  sparks  will  not  escape,  and  a  railroad  only  becomes  liable 
when  it  has  negligently  used  engines  not  so  fitted  with  appliances 
as  to  prevent  the  escape  of  sparks  of  an  unusual  size  or  in  unneces- 
sary quantities.  {Brown  v.  Buffalo^  Rochester  cfe  P.  R.  R.  Co., 
4  App.  Div.  465.) 

The  burden,  therefore,  rested  upon  plaintiff  to  establish  not  only 
that  her  house  was  set  on  fire  by  a  spark  from  defendant's  engine, 
but  that  defendant  was  guilty  of  negligence  in  not  having  a  proper 
spark  arrester  in  its  engine,  and  that  on  account  of  such  negligence 
sparks  were  emitted  which  caused  the  fire.  We  think  it  is  in  this 
respect  that  she  has  failed  to  sustain  the  burden  imposed  upon  her. 

There  was  no  evidence  which  tended  directly  to  establish  that 
the  locomotive  which  passed  before  the  fire  and  which  must  have 
caused  it,  if  any  did,  was  in  a  defective  condition.  No  witness  either 
testified  that  he  had  examined  the  spark  arrester  and  found  it 
defective  or  that  he  had  seen  sparks  escaping  of  such  a  size  and  in 
such  quantities  as  might  properly  sustain  the  inference  that  it  was 
out  of  order.    One  witness  was  called  apparently  for  the  purpose  of 
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establishing  that  the  arrester  described  by  the  defendant's  witnesses 
upon  the  trial  as  in  use  upon  this  engine  at  the  time  of  the  accident 
was  not  of  a  suitable  character.  We  think,  however,  that  his 
evidence  failed  in  this  respect  and,  moreover,  the  trial  justice  dis- 
tinctly held  that  no  such  ground  of  negligence  and  cause  of  recovery 
was  established  in  the  case. 

The  plaintiff  attempted  to  cover  this  branch  of  her  case  by  showing 
that,  at  various  times  daring  the  month  preceding  the  fire,  various 
engines  of  defendant  had  been  seen  to  throw  out  sparks  of  larger  sizes 
and  in  larger  quantities  than  should  escape  through  a  proper  spark 
arrester,  and  that  some  of  these  sparks  were  thrown  as  far  as  plaintiff's 
house.  None  of  this  evidence  identified  the  engine  in  question.  It 
was  all  very  general  in  its  character  and  did  not  describe  with  any 
definiteness  whatever  the  conditions  of  grade  and  load  under  which 
the  engines  threw  out  the  sparks.  It  is  perfectly  well  understood 
that  engines  of  different  sizes  and  construction  under  different 
strains  of  drawing  trains  will  produce  very  different  results  in  the 
matter  of  throwing  sparks.  An  engine  laboring  with  a  steep 
grade  or  under  a  heavy  load  will  throw  out  a  much  greater  quantity 
of  sparks  than  one  being  operated  under  opposite  conditions.  Gen- 
eral evidence  of  the  character  described  is  at  best  of  uncertain  value 
in  determining  the  condition  and  operations  of  a  specified  engine  at  a 
particular  time  and  place  unless  some  similarity  of  conditions  is 
shown  to  have  existed.  {O^ReiUy  v.  Erie  R.  R.  Co.,  72  App. 
Div.  228,  231 ;  Flinn  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  142 
N.  T.  11.) 

While  the  rule  laid  down  in  Sheldon  v.  Hudson  River  R.  R.  Co. 
(14  N.  T.  218),  that  for  the  purpose  of  establishing  negligent  con- 
struction of  a  specified  engine,  evidence  may  be  given  generally  that 
engines  belonging  to  the  same  railroad  at  other  times  had  discharged 
an  unjustifiable  quantity  or  size  of  sparks,  seems  to  be  estab- 
lished, there  does  not  appear  to  be  any  tendency  in  the  latter  cases 
to  enlarge  the  operations  or  application  of  such  rule. 

In  this  case,  however,  we  are  not  compelled  or  permitted  to  settle 
the  question  of  defendant's  liability  solely  by  reference  to  what  had 
occurred  upon  other  occasions  than  that  under  investigation  in  the 
case  of  other  locomotives.  There  is  evidence  which,  in  our  opinion, 
rebuts  any  presumption  which  might  be  raised  as  to  the  engine  in 
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question  on  account  of  the  manner  in  which  others  had  been  operated 
at  other  times.  As  already  stated,  no  witness  speaking  with  refer- 
ence to  the  locomotive  under  investigation  gave  testimony  to  the 
effect  that  it  was  out  of  condition.  Upon  the  other  hand,  various 
witnesses,  of  their  personal  knowledge,  testified  to  its  proper  exami- 
nation and  inspection  and  to  its  proper  condition  at  the  time  when 
the  lire  occurred.  They,  however,  were  witnesses  in  the  employ  of 
the  defendant.  But  outside  of  them  and  supplementing  their  evi. 
dence,  various  witnesses,  some  of  them  called  and,  therefore,  vouched 
for  by  the  plaintiff,  and  others  entirely  disinterested  as  between  the 
parties,  testified  that  they  saw  this  engine  upon  the  occasion  in  ques- 
tion at  or  near  the  point  of  passage  by  plaintiff's  house,  and  that  it 
was  not  throwing  out  any  improper  discharge  of  sparks.  One 
Smith,  a  witness  called  by  the  plaintiff,  testified  that  he  was  at  work 
upon  the  track  400  or  500  feet  from  plaintiff's  house ;  that  he  saw 
the  engine  as  it  passed  by  and  did  not  see  any  sparks  or  coals  coming 
from  it.  Alvin  Tanner,  Emma  Bowers,  a  sister  of  the  plaintiff, 
Frank  Bowers,  not  in  the  employ  of  the  defendant  at  the  time  of 
the  trial,  gave  evidence  to  the  same  effect.  Moreover,  plaintiff  her- 
self, who  testified  with  considerable  particularity  to  the  passage  of 
the  engine,  stated  that  she  did  not  observe  the  emission  of  any 
3parks.  While  it  may  be  urged  that  these  witnesses  did  not  pay 
such  particular  attention  to  this  subject  at  the  time  as  to  be  able  to 
say  that  no  sparks  escaped  from  the  engine,  we  still  think  that  we 
should  not  be  justified  in  permitting  a  jury  to  find  in  spite  of  their 
testimony  that  there  was  such  an  unusual  and  unlawful  emission  of 
sparks  as  to  indicate  that  defendant's  engine  was  in  imperfect  con- 
dition so  afi  to  make  it  liable  for  plaintiff's  mishap. 

In  those  cases  cited  by  the  learned  counsel  for  the  respondent,  as 
authority  for  the  proposition  that  a  jury  might  find  a  defective  con- 
dition in  one  engine  from  what  engines  not  identified  with  the  one 
in  question  had  done  upon  other  occasions,  there  was  no  such  evi- 
dence as  that  above  referred  to  speaking  directly  of  and  concerning 
the  occasion  under  investigation.  The  class  of  evidence  permitting 
a  jury  to  predicate  a  negligent  condition  of  one  locomotive  upon  the 
operations  of  others  at  other  times,  is  at  variance  with  the  rnles  of 
evidence  ordinarily  applicable  to  a  case  of  this  character,  and  as 
the  leading  case  of  Sheldon  v.  Hudson  River  B.  £.  Co.,  cited 
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supra,  clearly  indicates  has  been  allowed  largely  as  a  matter  of 
necessity.  We  think  that  it  wonld  be  an  unwarranted  extension 
and  application  of  the  rale  to  allow  such  evidence  to  be  made  the 
basis  of  liability  in  the  presence  of  other  evidence  given  by  disin- 
terested witnesses  directly  indicating  that  there  was  an  entire  absence 
of  fault  and  negligence. 

These  views  lead  us  to  the  decision  that  the  judgment  should  be 
reversed  and  render  it  unnecessary  for  us  to  discuss  various  other 
questions  pressed  upon  our  attention  by  the  counsel  for  the  appellant. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  only,  the  facts 
having  been  examined  and  no  error  found  therein. 


Minneapolis    Trust    Company,    Appellant,   v.  Helen  Mather, 

Respondent. 

Collateral  —  obligation  of  the  creditor  in  enforcing  it  —  his  duty  to  account  where 
he  purchases  it  at  a  Judicial  sale  —  his  duty  as  agent  —  his  duty  as  trustee  for 
the  owner. 

In  December,  1886,  Helen  Mather,  a  resident  of  the  State  of  New  York,  received 
from  one  Whitney,  of  St  Paul,  Minn.,  notes  aggregating  120,100,  secured  by 
five  several  mortgages  made  by  Whitney  upon  lands  situated  in  Minnesota. 
In  1889  Mather  sent  the  notes  and  mortgages  to  the  Minneapolis  Trust  Com- 
pany for  the  purpose  of  collection  and  remittance. 

In  1890  the  trust  company  loaned  to  Mather  $5,000  upon  her  note  for  that 
amount.  On  the  same  day  Mather  assigned  and  transferred  to  the  trust  com- 
pany, as  collateral  security  for  the  note,  the  Whitney  notes  and  mortgages. 

In  June,  1890,  Whitney  conveyed  the  lands  covered  by  the  mortgages  to  one 
Van  Dyke,  who  assumed  and  agreed  to  pay,  as  part  of  the  purchase  price,  the 
mortgages  executed  by  Whitney  and  the  notes  secured  thereby.  A  portion 
of  the  mortgaged  premises  had  also  been  purchased  by  two  persons  named 
Sumbardo  and  Horr,  and  they  paid  interest  upon  the  notes  at  various  times. 

Subsequently,  Sumbardo  and  Horr  having  failed  to  continue  their  interest  pay- 
ments, and  there  being  a  large  amount  of  unpaid  taxes  against  the  property, 
correspondence  was  had  between  the  trust  company  and  Mather  with  respect 
to  the  foreclosure  of  the  mortgages.  Mather  was  also  represented  in  Minnesota 
by  one  Atwater,  and  at  some  time  between  June  20,  1894,  and  July  5,  1894, 
Atwater,  pursuant  to  instructions  from  Mather,  had  an  interview  with 
the  trust  company  and  informed  it  that  there  was  no  other  course  to  pursue 
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except  to  foreclose  the  mortgages  as  soon  as  possible,  bid  in  the  property  for 
somewhere  near  its  present  value  and  take  Judgment  against  the  makers  for 
any  deficiency. 

July  16,  1894,  the  trust  company  commenced  proceedings  to  foreclose  the 
mortgages,  and  on  September  5,  1894,  purchased  the  mortgaged  property  for 
$24,484.35,  which  sum  represented  the  full  amount  due  upon  the  Whitney 
notes,  together  with  the  costs  of  foreclosure.  Mather  was  not  made  a  party 
to  the  foreclosure  proceedings  and  had  no  notice  thereof  until  they  had  been 
completed. 

The  land  covered  by  the  mortgages  was  worth  about  $20,000  at  the  time  of  the 
sale.  Mather's  total  indebtedness  to  the  trust  company  on  the  day  of  the  sale 
amounted  to  $6,699.31.  No  attempt  was  made  to  collect  the  amount  of  the 
notes  from  Whitney,  or  from  Van  Dyke,  who  had  assumed  the  payment  of  the 
notes  and  mortgages. 

Meld,  that  when  the  trust  company  made  the  loan  to  Mather,  and  received  as 
collateral  security  for  such  loan  the  notes  and  mortgages  which  it  had  for- 
merly held  as  agent,  a  new  relation  was  created  which  entitled  the  trust  com- 
pany to  manage  the  securities  for  its  own  benefit  to  the  extent  of  protecting 
its  interests  as  pledgee; 

That  such  relation  imposed  upon  the  trust  company  the  duty  of  caring  for  the 
property  to  such  an  extent  as  not  to  jeopardize  or  injure  Mather's  interest 
therein  beyond  the  extent  necessary  to  the  enforcement  and  conservation  of  its 
own  interests  io  the  property; 

That  when  the  trust  company's  interests  were  satisfied  out  of  the  property,  any 
balance  remaining  was  held  by  it  in  trust  for  Mather's  benefit,  and  that  she 
might  compel  an  accounting  in  respect  thereto; 

That,  whether  the  trust  company  acted  as  Mather's  agent  or  as  Mather's  trustee, 
it  was  bound  to  exercise  reasonable  care  and  diligence  and  to  refrain  from 
unnecessarily  injuring  her,  and  that  if  it  departed  either  from  Mather's  instruc- 
tions when  acting  as  her  agent,  or  from  its  duty  as  trustee  when  trying  to  con- 
serve its  own  interests,  it  was  liable  to  account  for  its  acts  to  Mather. 

That  Atwater's  instructions  to  the  trust  company  to  "  foreclose  the  mortgages  as 
soon  as  possible,  bid  in  the  property  for  somewhere  near  its  present  value,  and 
take  judgment  against  the  makers  of  the  notes  for  any  deficiency  there  might 
be,"  could  not  be  construed  into  an  authority  to  bid  in  the  property  for  the  full 
amount  of  the  notes  and  thereby  discharge  the  maker  and  the  person  who  had 
assumed  the  payment  of  the  notes  as  a  consideration  for  the  deed; 

That  the  trust  company  had  the  right,  either  to  follow  the  plan  suggested  at  the 
conference  with  Atwater,  or  to  act  independently  and  purchase  the  property 
itself  and  account  to  Mather  for  the  proceeds; 

That  having  elected  to  purchase  the  property  itself,  and  having  paid  a  price  in 
excess  of  the  one  suggested  or  agreed  upon,  it  became  liable  as  a  purchaser  for 
its  own  benefit  and  was  bound  to  account  to  Mather  to  the  extent  of  the  pur- 
chase price  as  though  the  property  had  been  sold  to  a  third  person  for  the 
amount  of  the  trust  company's  bid. 

Hiscock  and  Spring,  JJ.,  dissented. 
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Appeal  by  the  plaintiff,  the  Minneapolis  Trust  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Jefferson  on  the  31st  day 
of  May,  1902,  upon  the  report  of  a  referee,  with  notice  of  an  inten- 
tion to  bring  up  for  review  upon  such  appeal  an  order  entered  in 
said  clerk's  office  on  the  27th  day  of  March,,  1902,  awarding  an 
extra  allowance  of  costs,  and  also  an  order  entered  in  said  clerk's 
office  on  the  16th  day  of  June,  1902,  denying  the  plaintiff's  motion 
for  a  retaxation  of  costs. 

Selden  Bacon  and  Elon  H.  Brown,  for  the  appellant. 

M.  H.  Merwm  and  Levi  H.  Brown,  for  the  respondent. 

Stover,  J. : 

This  action  was  brought  to  recover  upon  a  note  for  $5,000  and 
interest,  and  the  sum  of  $2,298.60  for  moneys  loaned  and  advanced. 

The  defendant  does  not  dispute  her  indebtedness  upon  the  notes, 
nor  for  moneys  loaned,  but  seeks  an  accounting,  and  sets  up  a  coun- 
ter claim  of  $14,000  and  interest.  There  is  very  little,  if  any,  dispute 
as  to  the  facts  in  the  case,  the  error  alleged,  being  based  upon  the 
conclusions  of  law  by  the  referee. 

The  defendant  is  a  resident  of  this  State,  and  the  plaintiff  is  a 
•corporation,  organized  and  doing  business  in  the  State  of  Minnesota. 

In  December,  1886,  the  defendant  received  from  one  Whitney, 
of  St.  Paul,  Minn.,  several  notes,  aggregating  $20,100,  and  secured 
by  five  several  mortgages,  made  by  said  Whitney,  upon  lands  situate 
in  the  State  of  Minnesota.  On  the  24th  of  October,  1889,  the 
defendant  left  the  notes  and  mortgages  above  described,  and  of 
which  she  was  still  tKe  owner,  with  the  plaintiff,  for  the  purpose  of 
collection  and  remittance  to  the  defendant  by  the  plaintiff.  The 
interest  was  collected  by  the  plaintiff  and  remitted  to  thj  defendant 
down  to  April,  1891. 

On  the  18th  day  of  December,  1890,  the  plaintiff  loaned  to  the 
defendant  $5,000,  taking  therefor  her  note  for  that  amount,  and  on 
the  same  day  the  defendant  assigned  and  transferred  to  the  plaintiff 
as  collateral  security  for  said  notes,  the  five  mortgages  above  men- 
tioned, together  with  the  notes  and  obligations  therein  described ; 
the  assignment  being  the  usual  one,  by  which  the  defendant  con- 
stituted the  plaintiff  her  attorney  to  collect,  and  take  all  lawful 
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means  for  the  recovery  of  the  money  and  interest,  and  said  assign- 
ment  was  duly  recorded  in  the  proper  county  in  the  State  of 
Minnesota. 

The  plaintiff  collected  at  different  times  interest  on  the  notes  of 
Whitney,  the  same  being  paid  by  two  persons,  Sumbardo  and  Horr,. 
who  had  purchased  the  property  covered  by  the  mortgages,  or  some 
part  thereof. 

In  June,  1890,  Whitney,  the  mortgagor  of  the  premises,  con- 
veyed the  lands  covered  by  the  mortgages,  together  with  other 
lands,  to  one  James  Yan  Dyke,  subject  to  the  said  mortgages  and 
the  notes  secured  thereby,  and  which  James  W.  Van  Dyke  thereby 
agreed  to  pay,  according  to  the  respective  tenors  thereof,  as  part  of 
the  purchase  money  for  the  property.  The  conveyance  was  dnly 
recorded. 

Sumbardo  and  Horr  having  failed  to  pay  the  interest  on  the 
notes,  no  interest  having  been  received  for  some  time,  there  being  a 
large  amount  of  unpaid  taxes  against  the  property,  considerable 
correspondence  was  had  between  the  defendant  and  plaintiff  as  to 
the  best  method  of  procedure  and  with  respect  to  the  foreclosure  of 
the  mortgages. 

The  defendant  was  also  represented  by  one  Atwater,  residing  in 
the  city  of  Minneapolis,  and  who  had  various  consultations  with  the 
plaintiff  as  to  the  best  manner  of  proceeding  for  the  purpose  of 
protecting  the  interests  of  the  defendant,  and  on  the  18th  of  June, 
1894,  the  defendant  wrote  the  plaintiff  that  she  had  instructed 
Atwater  to  see  the  plaintiff  about  the  Horr  and  Sumbardo  notes 
and  mortgages,  this  being  the  designation  generally  used  for  the 
five  Whitney  notes  and  mortgages  above  mentioned,  and  asking  if 
something  could  not  be  done  whereby  a  judgment  for  past  due 
interest,  or  a  lien  on  some  real  estate  which  they  might  have, 
could  be  obtained,  and  requesting  it  to  give  all  information  to  Mr. 
Atwater  and  confer  with  him  as  to  the  best  method  of  procedure. 

On  the  20th  of  June,  1894,  the  plaintiff  answered  this  letter  of 
defendant  by  saying  that  they  thought  the  course  pursued  to  get  all  the 
interest  possible  out  of  Sumbardo  and  Horr,  by  delaying  foreclosure, 
had  been  the  wisest,  and  stated  that  they  could  foreclose  the  mort- 
gages and  sell  the  property  for  one-half  or  two-thirds  of  the  notes 
and  get  judgment  against  them  for  the  balance,  if  the  defendant 
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desired ;  that  it  did  not  believe  such  judgment  would  be  worth 
much  ;  that  it  would  talk  with  Mr.  Atwater  as  suggested. 

After  the  20th  of  June,  1894,  and  before  the  5th  of  July,  1894, 
the  said  Atwater  saw  the  plaintiff  in  the  interest  of  the  defendant, 
and  told  it  that  there  was  no  other  course  to  pursue,  except  to  proceed 
to  foreclose  the  mortgages  as  soon  as  possible,  bid  in  the  property 
for  somewhere  near  its  present  value,  and  take  judgment  against 
the  makers  of  the  notes  for  any  deficiency  there  might  be. 

On  the  16th  day  of  July,  1894,  foreclosure  of  the  five  mortgages 
above  mentioned  was  commenced  by  plaintiff  by  the  publication  of 
a  notice  of  sale,  dated  on  that  date,  under  the  statute  of  the  State  of 
Minnesota.  The  property  described  in  the  mortgages  was  sold  on 
the  5th  day  of  September,  1894,  by  the  sheriff  of  Ramsey  county, 
Minn.,  to  the  plaintiff,  and  certificates  thereof  given  to  said 
plaintiff  as  purchaser,  the  aggregate  bid  for  the  five  pieces  of  prop- 
erty being  $24,434.35,  and  for  which  sum  the  premises  were  sold 
to  the  plaintiff,  this  sum  being  the  full  amount  which  was  due 
upon  the  notes  in  question,  secured  by  the  respective  mortgages 
given,  with  the  costs  of  foreclosure  of  each  of  said  mortgages 
respectively. 

The  defendant  was  not  made  a  party  to  the  foreclosure,  and  had 
no  notice  of  the  foreclosure  until  after  the  same  was  completed. 

The  land  covered  by  said  mortgages  at  the  time  of  sale  was 
worth  about  $20,000.  The  amount  due  the  plaintiff  on  the  note  of 
$5,000,  made  by  the  defendant,  on  the  day  of  sale,  was  $5,886.66, 
and  the  amount  due  for  services  and  money  advanced  at  the  same 
date  was  $812.65,  making  a  total  indebtedness  of  defendant  to  plain- 
tiff of  $6,699.31. 

No  suit  was  ever  commenced  on  the  notes  made  by  said  Whit- 
ney, nor  was  any  attempt  made  to  collect  the  same  of  him,  and  there 
was  no  evidence  of  any  suit  being  commenced  against  James  W. 
Yan  Dyke,  or  of  any  attempt  made  to  collect  the  amount  of  said 
notes  from  said  James  W.  Van  Dyke,  grantee  in  the  deed  before 
mentioned,  and  who  had  assumed  the  payment  of  said  notes  and 
mortgages. 

The  referee  found  that  the  plaintiff  was  negligent  in  the  collec- 
tion ot  said  collateral  notes  and  mortgages,  in  causing  the  mort- 
gaged premises  to  be  sold  at  the  full  amount  due  on  the  respective 


Digitized  by  VjOOQIC 


366        MINNEAPOLIS  TRUST  CO.  v.  MATHER. 

Fourth  Department,  January,  1904.  [Vol.  90. 

securities,  and  thus  releasing  from  all  liability  on  the  same  the  said 
Whitney,  the  maker  of  the  said  notes,  and  the  said  Yan  Dyke,  the 
grantee  of  said  premises,  who  had  assumed  the  payment  of  the  same. 

There  is  in  this  case  an  element  of  conversion,  that  is,  of  placing 
the  property  where  it  cannot  be  restored  to  defendant,  and  where 
plaintiff  has  the  benefit  of  its  sale.  This  is  quite  different  from  & 
case  in  which  defendant  might  disaffirm  and  recover  her  property. 
(Scott  v.  Rogers,  31  N.  Y.  676 ;  Lawerty  v.  Snethen,  68  id.  522 ; 
Cornley  v.  Dazian,  114  id.  161.)  Plaintiff,  acting  for  itself,  had  the 
right  to  buy  at  any  price,  but  its  action  deprived  defendant  of  all 
right  in  the  property  mortgaged  and  all  remedies  against  the  makers 
of  the  notes.  She  cannot  be  restored  to  her  former  position,  and  is- 
left  to  her  accounting  with  or  proceeding  against  plaintiff  as  her 
remedy. 

The  referee  found,  as  a  conclusion  of  law,  that  there  had  been  a* 
conversion  of  the  Whitney  notes  and  mortgages  by  the  plaintiff,  and 
.•endered  judgment  against  the  plaintiff  in  favor  of  the  defendant 
for  the  amount  of  the  securities,  less  the  sum  of  $6,699.31,  due  from 
defendant  to  plaintiff  upon  her  note,  and  for  moneys  advanced,, 
together  with  the  interest  on  said  sum  from  September  5, 1894. 

Although  the  record  is  a  voluminous  one,  the  controlling  facta 
upon  which  the  case  may  be  said  to  depend  are  within  a  narrow 
compass,  and  in  order  to  deduce  the  proper  conclusion  it  will  be 
profitable  to  consider  briefly  the  relations  of  the  parties  and  their 
legal  rights  and  duties. 

During  the  time  that  the  plaintiff  held  the  securities  for  collec- 
tion, its  duties  were  clearly  that  of  an  agent  of  the  defendant  for  the 
purpose  of  receiving  the  interest  due  upon  the  notes  and  mortgage* 
and  remitting  to  the  defendant ;  and  had  this  been  the  only  relation 
which  the  plaintiff  had  borne  to  the  defendant,  the  questions  now 
under  consideration  would,  in  all  probability,  never  have  arisen. 
But  when  the  loan  was  made  by  the  plaintiff  to  the  defendant,  and 
it  received  as  collateral  security  for  that  loan  the  mortgages  and 
notes  which  it  had  formerly  held  as  agent,  a  new  relation  was 
created,  in  which  the  plaintiff  had  the  further  right  to  handle  the 
securities  for  its  own  benefit,  to  the  extent  of  protecting  its  own 
interest  as  pledgee  of  the  property.  On  the  other  hand,  it  owed  to 
defendant  the  duty  of  caring  for  the  property  to  such  an  extent  a& 
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not  to  jeopardize  or  injure  her  interest  therein,  beyond  the  extent 
that  it  might  be  necessary  to  conserve  and  enforce  its  own  interests 
and  rights  in  the  property.  And,  beyond  its  own  interest  in  the 
property,  it  had  the  further  duty  to  see  that  the  defendant  was  not 
injured  by  its  act  in  reference  to  the  property.  Its  interests  being 
satisfied  out  of  the  property,  it  was  subject  to  an  accounting  to  the 
defendant,  and  any  balance  remaining  after  the  satisfaction  of  its 
claim  was  held  by  it  in  trust  for  the  benefit  of  the  defendant.  In 
either  capacity,  whether  as  agent  for  the  defendant  and  acting  under 
its  direction,  or  as  a  trustee,  who  was  bound  to  act  in  good  faith  in 
the  protection  of  its  own  rights,  and  in  so  doing  to  not  unnecessarily 
injure  the  defendant,  it  was  bound  to  exercise  reasonable  care  and 
diligence;  and  if  it  departed,  either  from  the  instructions  of  its 
principal  when  acting  as  agent,  or  from  its  duty  as  trustee  when 
trying  to  conserve  its  own  interests,  it  was  liable  to  account  for  its 
acts  to  the  defendant  either  as  principal  or  cestui  que  trust 

The  plaintiff,  so  far  as  it  can  be  claimed  that  it  was  acting  under 
the  direction  of  the  defendant,  must  find  its  authority  in  the  instruc- 
tions of  Atwater  on  the  20th  of  June,  1894.  While  the  finding  of 
the  referee  is  as  to  the  fact  as  to  what  occurred,  without  drawing 
conclusions,  and  perhaps  the  deduction  might  be  made  that  there 
was  simply  a  conference,  and  the  conclusion  that  in  the  interests  of 
all  of  the  parties  the  course  there  stated  was  the  best  one  to  pursue, 
yet,  assuming  that  the  statements  then  made  were  sufficient  to 
authorize  the  plaintiff  to  act  as  the  agent  of  the  defendant  at  that 
time,  it  must  be  held  to  have  authority  only  in  accord  with  the  instruc- 
tions there  given,  and  if  it  is  to  be  construed  as  an  instruction,  that 
instruction  would  be  to  "  foreclose  the  mortgages  as  soon  as  pos- 
sible, bid  in  the  property  for  somewhere  near  its  present  value,  and 
take  judgment  against  the  makers  of  the  notes  for  any  deficiency 
there  might  be."  This  certainly  could  not  be  construed  into  an 
authority  to  bid  in  the  property  for  the  full  amount  of  the  notes 
and  thereby  discharge  the  maker  and  the  person  who  had  assumed 
the  payment  of  the  notes  as  a  consideration  for  his  deed. 

"While  there  can  be  no  adverse  criticism  upon  the  plaintiff's  action 
in  bidding  off  the  property,  for  it  had  the  right  to  make  itself  the 
purchaser  and  to  bid  such  sum  as  it  saw  fit  upon  such  purchase,  yet, 
if  it  did  elect  so  to  do,  it  must  stand  upon  its  rights  as  a  purchaser ; 
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and  having  exercised  its  election  to  become  a  purchaser,  or  neglected 
to  follow  the  instructions  of  or  agreement  with  the  defendant,  it 
cannot,  after  the  consummation  of  the  sale  and  the  receipt  of  the 
benefits,  repudiate  that  position  and  revert  to  the  one  of  agent  of 
the  defendant.  It  is  not  upon  the  plaintiff  to  make  the  election  after 
the  deed  as  to  its  position,  but  having  departed  from  instructions, 
and  apparently  to  the  detriment  of  the  defendant,  the  election  is  in 
the  defendant,  and  it  is  the  defendant  who  has  the  right  to  say 
whether  the  agent  who  has  departed  from  her  instructions,  or  the 
trustee  who  has  gone  beyond  its  duty,  shall  occupy  the  position  of 
purchaser  or  not. 

It  will  make  but  little  difference  how  the  transaction  may  be 
characterized,  whether  it  be  called  a  conversion  or  a  departure  from 
authority,  under  a  mistaken  idea  of  the  rights  of  the  parties.  In 
either  event,  the  injury  to  the  defendant  is  the  same,  and  the  rule 
of  responsibility  is  to  be  applied  rather  to  the  act  itself  than  to  the 
name  which  may  be  given  to  it. 

We  conclude  that  the  plaintiff,  having  the  right  either  to  follow 
the  plan  suggested  at  the  conference  with  Atwater,  or  to  act  inde- 
pendently and  purchase  the  property  itself  and  account  to  the 
defendant  for  the  proceeds,  having  elected  to  purchase  the  property 
and  having  bid  a  price  in  excess  of  the  one  suggested  or  agreed 
upon,  became  liable  as  a  purchaser  for  its  own  benefit,  and  is  sub- 
ject to  account  to  the  defendant  to  the  extent  of  the  purchase  price. 

Plaintiff  should  be  adjudged  a  purchaser  for  the  amount  bid,  and 
should  account  for  that  purchase  price,  as  though  the  property  had 
actually  been  sold  for  that  amount  to  a  third  party. 

The  judgment  should  be  affirmed,  with  costs. 

McLennan,  P.  J.,  and  Williams,  J.,  concurred ;  Hisoook,  J.,  dis- 
sented in  an  opinion  in  which  Spbino,  J.,  concurred. 

Hiscock,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  conclusion  reached  by  the  majority 
of  my  associates,  that  the  judgment  appealed  from  should  be 
affirmed. 

The  action  was  brought  by  plaintiff  to  recover  against  defendant 
upon  a  note  for  $5,000  and  interest,  and  also  the  sum  of  $2,298.60 
for  moneys  loaned  and  advanced. 
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Defendant,  not  disputing  much  of  her  indebtedness  upon  said 
•claims,  sought  to  hold  plaintiff  liable  for  the  sum  of  about  $24,000 
and  interest,  being  the  amount  at  which,  upon  the  foreclosure  of 
certain  mortgages,  it  had  bid  in  certain  real  property,  and  to 
recover  judgment  for  the  balance  of  said  sum  over  and  above  her 
indebtedness. 

The  referee  before  whom  the  case  was  tried  found  in  favor  of 
her  demand,  and  hence  the  judgment  appealed  from,  which  includes 
a  large  amount  of  interest  upon  the  principal  sum  found  due  to 
defendant. 

I  think  such  judgment  was  not  authorized  either  by  the  pleadings 
or  by  the  proofs  upon  the  trial,  and  should  be  reversed. 

Defendant  is  a  resident  of  this  State.  Plaintiff,  as  its  name 
implies,  is  a  corporation  organized  and  doing  business  in  the  State 
of  Minnesota. 

In  December,  1886,  one  Whitney,  at  St.  Paul  in  said  State,  exe- 
cuted and  gave  to  defendant  ten  several  notes,  aggregating  $20,100, 
and  executed  upon  lands  situated  in  said  State  five  several  mort- 
gages securing  said  notes.  These  securities  have  become  the  source 
of  the  trouble  and  present  litigation  between  the  parties  hereto. 

Several  years  before  this  action  was  commenced,  defendant 
deposited  the  same  with  plaintiff  for  collection  and  care.  Subse- 
quently she  assigned  them  to  it  as  security  for  moneys  borrowed 
and  already  referred  to.  The  lands  covered  by  the  mortgages  were 
transferred  by  Whitney  to  other  parties  who  failed  to  make  proper 
payments  upon  the  notes  and  to  pay  taxes.  These  defaults  occa- 
sioned much  correspondence  between  defendant  and  plaintiff  and 
one  Atwater,  who,  as  attorney  and  friend,  represented  her  in  Minne- 
apolis. Finally  it  was  decided  by  defendant  that  it  was  necessary 
to  have  plaintiff  foreclose  the  mortgages.  It  is  claimed  in  her 
behalf  that  the  final  instructions  by  her  upon  this  subject  were 
embodied  in  directions  given  by  Atwater  to  the  plaintiff  on  or  about 
July  5, 1894.  As  the  exact  nature  and  tenor  of  these  instructions 
has  been  made  a  matter  of  importance  under  the  defendant's  claim, 
we  shall  quote  them  as  repeated  in  a  letter  by  Atwater  to  defend- 
ant. The  former  says :  "  I  have  talked  over  your  matters  with  Mr. 
Iindley  (one  of  plaintiff's  officers)  and  told  him  there  was  no 
Apr  Div.— Vol.  XC.        24 
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other  course  except  to  proceed  to  foreclose  the  Sumbardo  (Whitney) 
mortgages  as  soon  as  possible,  bid  in  the  property  for  somewhere 
near  its  present  value  and  take  a  judgment  against  the  makers  of 
the  note  for  any  deficiency  there  might  be." 

It  is  disputed  by  plaintiff  that  these  were  the  final  or  controlling 
directions,  but  we  shall  assume  for  the  purposes  of  this  appeal  that 
they  were. 

After  receiving  them,  plaintiff,  in  whose  name  the  mortgages 
stood,  proceeded  to  foreclose  the  same  by  advertisement,  and  upon 
the  sale,  claiming  to  have  acted  as  defendant's  representative,  bid  in 
the  lands  for  the  full  amount  due  upon  the  notes  and  mortgages 
which  was  in  the  neighborhood  of  $23,000  or  $24,000. 

It  was  upon  this  sale  that  plaintiff  did  the  things  upon  which  has 
been  built  up  its  liability  in  this  case.  Defendant's  complaint 
against  it  rests  solely  upon  the  grounds,  first,  that  it  bid  in  the  prop- 
erty in  its  own  name,  and,  second,  that  it  bid  the  same  in  at  the  full 
amount  of  indebtedness  due  rather  than  at  the  actual  value  of  the 
lands,  which  is  found  to  have  been  about  $20,000,  thereby  canceling 
any  claim  against  those  personally  responsible  upon  the  notes  for 
the  difference  between  the  amount  of  the  indebtedness  and  the 
actual  value  of  the  property.  Of  course  the  criticism  that  no  pro- 
ceedings have  been  taken  to  secure  any  personal  judgment  against 
the  makers  of  the  notes  is  comprised  within  the  last  ground  of  com- 
plaint. There  being  no  deficiency  there  was  no  opportunity  for  a 
personal  judgment. 

Having  before  our  mind  these  simple  and  practically  undisputed 
facts  it  may  be  remarked  at  the  outset  that  it  is  interesting,  if  not  a 
trifle  perplexing,  to  note  the  various  theories  upon  which  those  stand 
who  have  advocated  or  approved  defendant's  right  to  the  judgment 
which  she  recovered. 

Her  attorney  in  her  answer  as  his  theory  alleges :  "  That  the  plain- 
tiff at  its  own  option  and  volition  without  any  requestor  direction  of 
defendant  *  *  *  by  its  own  attorney  *  *  *  caused  pro- 
ceedings for  foreclosure  *  *  *  and  on  such  sale  (of  the  prem- 
ises) said  plaintiff  bid  off  and  purchased  and  obtained  title  to  each 
and  all  the  parcels  of  land  covered  by  said  five  mortgages  for  its 
own  use  and  benefit  and  *  *  *  has  ever  since  held  and  now 
holds  title  to  all  said  lands  in  its  own  right  absolutely  free  and  clear 
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from  any  claim  of  this  defendant  therein  or  thereto,  *  *  *  and 
by  said  foreclosure,  sale  and  purchase  *  *  *  all  other  claims, 
sums  and  demands  alleged  to  have  been  then  owing  to  plaintiff  by 
defendant  became  and  were  thereby  paid  and  satisfied." 

The  learned  referee  in  his  report,  especially  in  findings  of  fact 
numbered  31,  32, 35  and  49,  disavows  this  theory,  and  by  controlling 
inference  at  least  finds  that  plaintiff  in  instituting  said  foreclosure 
acted  at  the  request  and  in  the  interest  of  the  defendant  and  that  it 
"  was  negligent  in  the  collection  of  the  said  collateral  notes  and  mort- 
gages in  causing  the  mortgaged  premises  to  be  sold  at  the  full  amount 
due  on  the  respective  securities  and  thus  releasing,  from  all  liability 
on  the  same,  the  said  Whitney,  the  maker  of  the  said  notes,  and  the 
said  Van  Dyke,  the  grantee  of  said  premises,  who  had  assumed  the 
payment  of  the  same,"  and  then  holds  as  a  matter  of  law  that 
"plaintiff  having  obtained  title  to  the  mortgaged  premises  and 
released  the  parties  who  were  personally  liable  to  pay  the  debts 
secured  thereby,  has  converted  the  pledged  securities,"  and  must 
account  to  defendant  for  the  full  value  thereof. 

I  have  no  doubt  whatever  that  the  referee  was  correct  in  refusing 
to  adopt  the  theory  set  forth  in  the  defendant's  answer,  that  plaintiff 
had  proceeded  of  its  own  volition  and  upon  its  own  account  in  fore- 
closing the  mortgages.  The  correspondence  between  the  parties 
establishes  beyond  any  reasonable  question  whatever,  that  the  plain- 
tiff was  trying  to  compel  defendant  to  pay  her  indebtedness  and  that 
it  was  the  defendant  who  desired  that  foreclosure  should  be  insti- 
tuted for  her  benefit  as  the  best  method  of  obtaining  something  upon 
her  notes  and  mortgages. 

The  learned  counsel  for  the  respondent  upon  this  appeal  in  his 
elaborate  and  able  brief  has,  as  it  seems  to  me,  thought  best  not  to 
adopt  the  views  either  of  the  attorney  or  of  the  referee. 

As  I  study  his  argument  he  does  not  anywhere  seem  to  seriously 
claim  that  plaintiff,  as  an  actual  fact,  so  acted  in  its  own  interests 
and  in  intentional  hostility  to  the  rights  and  equities  of  defendant 
in  these  securities  as  to  have  been  guilty  of  a  conversion  of  the  same 
to  its  own  use.  Neither  does  he  appear  to  much  urge  that  this 
Judgment  can  be  sustained  upon  the  finding  of  negligence  made  by 
the  referee,  but  in  the  complete  analysis  of  all  of  his  argument  he 
seems  to  urge  upon  our  confederation  that  this  judgment  for  conver- 
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»on  by  plaintiff  of  defendant's  securities  may  be  affirmed  because 
the  former  acted  in  disregard  of  its  instructions  to  bid  in  said  lands 
at  their  actual  value ;  that  having  disregarded  these  instructions  and 
caused  loss  to  defendant  in  the  cancellation  of  the  personal  liability 
of  certain  parties  it  cannot  claim  any  authorization  for  anything 
which  it  has  done  in  the  foreclosure  of  the  mortgages  and,  therefore, 
its  acts  being  without  authority  gave  to  defendant  the  right  to  treat 
it  as  a  wrongdoer  and  the  election  to  charge  it  as  a  purchaser  for 
itself  with  the  full  amount  at  which  it  has  bid  off  the  property. 

By  the  findings  of  fact  this  court  is  limited  to  an  affirmance  of 
the  judgment  upon  the  ground  that  plaintiff,  acting  in  behalf  of 
defendant  and  being  authorized  to  foreclose  these  mortgages  for  her, 
was  negligent  in  that  it  bid  in  the  property  for  about  $24,000 
instead  of  $20,000.  That  is  the  interpretation  of  the  facts  by  which 
the  trial  court  has  arrived  at  the  judgment  before  us,  and  this  court 
must  be  guided  and  controlled  thereby  unless  upon  this  appeal  it  shall 
not  only  disregard  the  facts  found,  but  also  find  others  in  their  place. 

The  first,  and  to  my  mind  apparently  insuperable  obstacle  to 
affirming  the  judgment,  is  the  impossibility  of  bringing  the  findings 
of  the  referee  within  the  limits  of  any  issue  presented  by  the 
pleadings. 

The  defendant's  answer  setting  forth  her  cause  of  action  against 
plaintiff,  not  only  in  its  affirmative  allegations  already  quoted,  but 
by  its  denials  of  authority  and  agency  alleged  in  the  complaint,  is 
framed  broadly  and  unequivocally  upon  the  lines  that  plaintiff,  act- 
ing as  pledgee  of  the  securities,  upon  its  own  responsibility  and  of  its 
own  motion  foreclosed  the  same  and  bid  in  the  property  at  a  certain 
price  at  and  for  which  it  is  to  be  held  accountable.  This  was  a 
perfectly  proper  and  logical  attitude  to  assume  towards  a  pledgee 
which  had  foreclosed  its  securities  and  become  chargeable  with 
the  amount  realized  on  their  sale. 

There  is  no  suggestion  of  any  obligation  to  defendant  in  the  course 
of  those  proceedings  by  virtue  of  any  relationship  of  agent  or  repre- 
sentative with  any  resulting  liability  by  reason  of  negligence  or 
defiance  of  authority. 

The  action  was  tried  upon  those  pleadings  without  amendment. 
Nothing  occurred  in  the  course  of  the  trial  which  could  fairly  apprise 
the  plaintiff  of  a  change  of  complaint    The  evidence  of  witnesses 
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was  all  taken  upon  commission  and  was  properly  addressed  to  the 
issues  framed  by  the  pleadings  as  they  stood.  It  was  entirely  perti- 
nent for  plaintiff  to  meet  the  allegation  that  it  had  been  acting 
solely  upon  its  own  volition  and  for  its  own  benefit,  by  giving  evi- 
dence that  it  had  been  acting  under  and  in  accordance  with  defend* 
ant's  instructions. 

It  was  the  referee's  report,  so  far  as  the  record  discloses,  which 
gave  plaintiff  its  firet  notice  of  a  liability  predicated,  not  upon  the 
claim  pleaded  that  it  had  been  acting  of  itself  and  for  itself,  but 
upon  the  exactly  opposite  one  that  it  had  been  acting  for  defendant 
and  that  in  the  discharge  of  its  duties  to  her  as  such,  it  had  con- 
ducted itself  so  negligently  that,  as  matter  of  law,  it  had  become  guilty 
of  conversion. 

It  seems  to  me  that  no  further  statement  of  the  facts  in  this 
respect,  or  argument  thereon,  is  necessary  to  demonstrate  that  the 
court  is  confronted  with  the  question  whether  it  will  sustain  a  judg- 
ment rendered  upon  findings  and  a  theory  radically  at  variance  with 
the  pleadings. 

Of  course,  unless  the  error  committed  by  plaintiff  in  bidding  in 
the  property  at  the  full  amount  of  about  $24,000  due  upon  the 
securities  rather  than  at  its  actual  value  of  $20,000,  and  which 
error  was  due  to  negligence,  did  make  the  plaintiff  a  trespasser 
ab  initio  and  so  guilty  of  conversion,  it  is  impossible  to  see  how  the 
judgment  can  be  sustained  at  its  present  amount  in  any  event  The 
only  damages  suffered  by  defendant  as  the  result  of  plaintiff's  negli- 
gent conduct  was  the  loss  of  personal  liability  of  the  makers  of  the 
notes  for  the  difference  between  the  actual  value  of  the  property 
and  the  amount  bid  and  being  about  $4,000. 

It  may  be  urged  that  this  court  has  power  upon  this  appeal  to  so 
amend  the  pleadings  as  to  conform  to  the  findings  and  sustain  the 
judgment.  Both  the  authorities  and  the  rules  of  fairness  to  litigants 
forbid  that  such  an  amendment  should  be  made  upholding  a  judgment 
upon  charges  substantially  different  from  those  alleged  in  the  plead- 
ings, and  which  the  parties  have  never  had  a  chance  intelligently  to 
contest.  The  appellant  in  this  case  did  not  have  an  opportunity 
upon  the  trial  to  object  to  such  an  amendment  because  there  was 
nothing  to  indicate  that  it  was  contemplated.  {Southwick  v.  First 
JfaL  Bank  of  Memphis,  84  N.  Y.  420.) 
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Passing  from  this  discussion  of  the  pleadings  I  come  to  the  con- 
sideration upon  the  merits  of  the  question  whether  the  proofs  and 
findings  of  fact  by  the  referee,  which  I  must  assume  to  be  binding 
upon  the  defendant  and  this  court,  authorized  any  such  conclusions 
of  law  and  judgment  as  was  reached. 

As  was  stated  at  the  beginning,  defendant's  judgment  ultimately 
rests  upon  two  acts  performed  by  plaintiff  in  the  foreclosure  as 
essential  elements  of  its  alleged  liability  to  her.  These  are  the  bid- 
ding in  of  the  property  in  its  own  name,  and  the  disregard  of 
instructions  in  bidding  the  full  amount  due  upon  the  securities 
rather  than  the  actual  value  of  the  lands.  It  is  to  one  of  these 
things  that  the  argument  for  defendant's  claim  always  reverts.  In 
considering  them  we  must  not  fail  to  remember  that  the  referee  has 
by  necessary  implication  found  that  although  plaintiff  bid  in  the 
property  in  its  own  name  it  was  acting  for  defendant,  and  that  its 
overbid  was  due  to  negligence  and  not  to  any  intentional,  willful 
misconduct. 

I  am  unable  to  appreciate  the  significance  which  would  be 
attached  to  plaintiff's  bidding  in  the  real  estate  in  its  own  name.  I 
am  unable  to  see  just  what  else  it  could  have  done.  It  concededly 
held  the  mortgages  upon  a  perfectly  valid  and  honest  assignment  as 
security  for  certain  indebtedness.  It  was  seeking  from  defendant 
payment  of  that  indebtedness.  As  the  evidence  and  findings 
abundantly  show,  she  desired  and  requested  the  foreclosure.  In 
complying  with  her  wishes,  and  although  acting  as  her  agent  and 
for  her  benefit,  it  was  not  incumbent  upon  it  to  disregard  or  throw 
away  its  own  interest  in  the  securities.  It  was  necessary  to  bid  in 
the  property  in  somebody's  name.  Defendant  was  a  non-resident  of 
the  State,  and  I  cannot  conceive  of  any  principle  which  required,  or 
in  the  exercise  of  good  management  permitted,  the  plaintiff  to  pur- 
chase the  property  in  her  name  and  thus  lose  its  claim  in  and  upon 
the  real  estate  which  thenceforth  stood  in  the  place  of  its  mortgages. 
It  is  suggested  in  the  prevailing  opinion  that  it  elected  to  become 
the  purchaser  of  the  property,  and  must  stand  upon  its  rights  as 
such.  There  is  nothing  in  the  evidence  that  indicates  that  plaintiff 
ever  contemplated  anything  else  than  foreclosing  the  mortgages  and 
bidding  in  the  property  for  defendant,  subject,  of  course,  to  its  own 
claims  thereon.     Under  the  findings  of  the  referee  there  cannot  be 
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the  slightest  doubt  as  a  question  of  fact  that  plaintiff  now  holds  the 
title  for  the  defendant. 

While  the  exigencies  of  sustaining  defendant's  judgment  appar- 
ently are  deemed  to  require  utilization  of  the  fact  of  plaintiffs  bid- 
ding off  the  premises  in  its  own  name,  it  perhaps  is  to  be  stated  that 
not  so  much  importance  seems  to  be  attached  to  that  as  to  the  other 
one,  that  plaintiff  bid  a  higher  price  than  it  was  authorized  to. 

The  learned  counsel  for  the  respondent  argues,  and  the  prevailing 
opinion  seems  to  hold,  that  that  amounted  to  a  conversion  which 
destroyed  plaintiff's  agency  and  made  it  liable  for  the  full  amount 
of  its  bid  as  having  acted  for  its  own  interest.  This  view  suggests 
the  general  inquiry  whether  a  person  acting  for  another  who  dis- 
charges his  engagement  with  perfect  fidelity  down  to  the  final  act 
and  then  negligently,  but  without  intentional  misconduct, departs 
from  his  instructions,  not  in  the  general  nature  and  character  of  the 
act  performed,  but  only  in  some  detail  of  its  execution,,  thereby 
destroys  and  loses  all  protection  of  his  original  authority  and 
becomes  in  effect  a  wrongdoer  acting  upon  his  own  responsibility 
and  constructively  for  his  own  benefit.  Applied  to  the  facts  of  this 
particular  case  the  view  so  urged  and  adopted  suggests  the  query 
whether  plaintiff,  because  in  discharging  the  contemplated  duty  of 
selling  and  bidding  off  the  property  negligently  bid  $4,000  too  much, 
has  thereby  become  deprived  of  all  authority  from  defendant  to  act 
in  her  behalf  and  may  be  treated  as  a  purchaser  in  its  own  right  and 
charged  with  the  entire  purchase  price  of  the  premises.  If  this  is 
the  rule,  that  an  agent  who  adheres  with  fidelity  to  his  instructions 
as  regards  the  substantial  character  of  the  acts  which  he  performs 
and  the  general  manner  of  performance  thereof,  is  to  lose  the 
authority  and  indemnity  of  his  principal  and  become  personally 
responsible  for  all  engagements  because  through  mere  negligence  he 
has  erred  in  some  detail,  it  needs  no  argument  to  demonstrate  that 
it  will  be  rigorous  and  far  reaching. 

Of  course  it  is  elementary  that  an  agent  may  so  depart  from  his 
instructions  in  respect  to  the  substantial  character  of  the  acts  per- 
formed that  he  will  lose  the  benefit  and  authority  of  his  original 
agency  and  in  a  proper  case  become  guilty  of  conversion. 

But  that  does  not  seem  to  me  to  be  this  case.  It  seems  to  me 
that  in  such  a  case  as  this,  where  the  agent  has  dealt  with  property 
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in  a  manner  and  for  a  purpose  authorized,  it  would  be  a  harsh  and 
forced  doctrine  to  hold  that  he  has  been  guilty  of  unauthorized  con- 
duct in  respect  to  his  entire  act,  and  of  consequent  conversion 
because  the  amount  merely  of  the  bid,  which  he  was  empowered  to 
make,  was  too  large.  It  seems  to  me  that  it  will  be  more  sensible 
and  equitable  to  regard  the  agency  and  authority  as  continuing  and 
protecting  him  from  the  charge  of  conversion,  leaving  to  the  principal 
the  right  of  appropriate  remedy  by  which  to  recover  such  damages 
as  have  resulted  from  the  violation  of  instructions. 

The  principles  embodied  in  this  view  seem  to  be  fully  sustained 
in  Lwverty  v.  Snethen  (68  N.  Y.  522). 

In  that  case  an  agent  intrusted  with  property  of  his  principal 
parted  with  it  in  a  way  and  for  a  purpose  not  authorized  and  he  was 
held  liable  for  conversion.  In  the  course  of  its  opinion,  however, 
the  court  says,  as  pertinent  to  the  present  discussion :  "  The  cases 
most  strongly  relied  upon  by  the  learned  counsel  for  the  appellant 
are  Dufreme  v.  Hutchinson  (3  Taunt  117)  and  Saqjeant  v.  Blunt 
(16  J.  R.  74),  holding  that  a  broker  or  agent  is  not  liable  in  trover 
for  selling  property  at  a  price  below  instructions.  The  distinction 
in  the  two  classes  of  cases,  I  apprehend,  is  that  in  the  latter  the 
broker  or  agent  did  nothing  with  the  property  but  what  he  was 
authorized  to  do.  He  had  a  right  to  sell  and  deliver  the  property. 
He  disobeyed  instructions  as  to  price  only,  and  was  liable  for  mis- 
conduct, but  not  for  conversion  of  the  property,  a  distinction  which, 
in  a  practical  sense,  may  seem  technical,  but  it  is  founded  probably 
upon  the  distinction  between  an  unauthorized  interference  with  the 
property  itself  and  the  avails  or  terms  of  sale.  At  all  events  the 
distinction  is  fully  recognized  and  settled  by  authority.  *  *  * 
The  result  of  the  authorities  is  that  if  the  agent  parts  with  the  prop- 
erty, in  a  way  or  for  a  purpose  not  authorized,  he  is  liable  for  a  con- 
version but  if  he  parts  with  it  in  accordance  with  his  authority, 
although  at  less  price,  or  if  he  misapplies  the  avails,  or  takes 
inadequate  for  sufficient  security,  he  is  not  liable  for  a  conversion  of 
the  property,  but  only  in  an  action  on  the  case  for  misconduct." 

There  would  seem  to  be  no  difference  in  principle  between  the 
case  where  an  agent  authorized  to  sell  has  sold  for  too  little,  and  the 
case  where  an  agent  authorized  to  buy  has  bid  too  much. 

In  Serjeant  v.  Blunt  (16  Johns.  74,  75),  Judge  Spenokb,  writing 
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in  behalf  of  the  court,  says :  "  If  every  departure  from  instruction* 
is  to  expose  a  party  to  an  action  of  trover,  I  should  consider  it 
as  introducing  a  new  rule  which  might  operate  injuriously ;  there  is 
no  need  of  this  refinement.  An  action  on  the  case  is  well  calcu- 
lated to  redress  any  injury  arising  from  a  breach  of  instructions.  In 
this  case  the  defendant  was  authorized  to  sell  the  chronometer  for  a 
particular  price.  The  complaint  is  not  that  he  sold,  but  that  he  sold 
it  for  a  less  sum,  and  thus  violated  his  orders.  The  selling  was  not 
a  conversion ;  but  selling  for  a  less  price  was  a  breach  of  duty." 

While  the  referee  has  based  his  report  definitely  and  solely  upon 
the  proposition  that  plaintiff  was  guilty  of  conversion,  there  seems 
to  be  some  disposition,  if  necessary,  to  abandon  this  ground  and  to 
seek  to  uphold  defendant's  judgment  upon  the  apparently  broader 
and  more  general  one  that  plaintiff  cannot  claim  any  authority  from 
defendant  for  bidding  in  the  property  because  it  disobeyed  her 
instructions  as  to  the  amount  to  be  bid.  This  amounts  to  the  asser- 
tion of  the  principle  that  an  agent  cannot  claim  authority  and  indem- 
nity from  his  principal  for  what  he  has  done  if  he  has  in  any  detail 
failed  or  neglected  to  follow  his  instructions. 

It  is  difficult  to  see  how  the  assertion  of  defendant's  right  to 
recover  in  this  form  differs  materially  from  a  statement  of  her 
right  based  upon  an  alleged  conversion,  or  how  it  avoids  the  princi- 
ples enunciated  in  the  cases  referred  to.  If  plaintiff,  being  author- 
ized to  sell,  would  not  have  been  guilty  of  a  conversion  because 
parting  with  the  property  intrusted  to  it  for  a  less  sum  than  was 
authorized,  I  fail  to  see  how  the  agency  of  plaintiff  authorized  to 
bid  in  property  can  be  repudiated  because  it  has  erroneously  bid 
more  than  it  was  instructed  to.  If  it  would  not  have  been  guilty 
of  a  conversion  in  the  former  case,  then  in  the  latter  I  do  not  see 
how  defendant  can  refuse  to  acknowledge  its  agency  and  accept  the 
property  which  it  has  bid  in  for  her,  whether  she  bases  her  right  to 
ref use  upon  an  alleged  conversion  or  upon  a  claim  more  general  in 
form,  that  she  is  not  bound  to  recognize  an  agent  which  in  any 
respect  has  departed  from  its  instructions.  The  mistake  which 
plaintiff  made  in  its  bid  for  the  property  has  not  in  any  respect 
altered  or  affected  the  results  of  the  substantial  act  which  it  was 
authorized  to  perform  in  bidding  the  property  in  for  the  defendant. 
As  her  agent  it  bid  in  the  property  for  her  just  as  it  was  authorized 
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to  do.  The  only  result  of  its  overbid  has  been  to  destroy  a  possible 
incidental  and  collateral  right  to  pursue  the  makers  of  the  note  to 
a  deficiency  judgment.  Her  loss,  if  any,  in  this  regard  can  be 
easily  and  adequately  compensated  for  as  suggested  in  the  cases 
already  cited  by  an  action  or  counterclaim  against  her  agent  for  a 
breach  of  duty. 

Something  is  said  in  behalf  of  defendant  that  there  is  in  this 
case  an  element  of  conversion,  in  that  the  property  has  been  placed 
where  it  cannot  be  restored  to  defendant,  and  that  plaintiffs  action 
in  bidding  in  the  property  deprived  her  of  all  right  in  the  mort- 
gaged property  and  of  all  remedies  against  the  makers  of  the  notes 
and  that  she  cannot  be  restored  to  her  former  position.  Of  course, 
if  this  means  that  defendant  could  not  have  her  mortgages  fore- 
closed and  at  the  same  retain  them,  the  proposition  must  be  con- 
ceded. Otherwise,  and  outside  of  a  loss  of  the  right  to  recover  a 
judgment  for  deficiency  for  $±,000  which  has  been  fully  discussed,  I 
fail  to  see  how  the  defendant  has  lost  any  rights  in  her  property  or 
has  been  placed  in  any  different  position  than  was  to  be  anticipated. 
Her  mortgages  by  the  process  of  foreclosure  have  necessarily  been 
exchanged  into  real  estate  to  which,  under  the  findings  of  the  referee 
in  this  case,  the  plaintiff  now  holds  title  as  her  agent. 

In  addition  to  the  main  questions  involved  upon  this  appeal, 
various  exceptions  to  rulings  made  by  the  referee  upon  the  trial 
are  urged  upon  our  attention,  and  there  is  at  least  one  which  seems 
to  deserve  attention. 

Upon  the  examination  of  one  Lindley,  who  was  one  of  plaintiff's 
witnesses  and  also  one  of  its  officials  having  charge  of  defendant's 
matters,  an  effort  was  made  by  plaintiff  to  show  that  before  the 
foreclosure,  through  commercial  agencies  and  otherwise,  he  made 
an  investigation  as  to  the  financial  responsibility  of  one  "Whitney 
who  was  the  maker  of  the  notes  secured  by  the  mortgages  and 
learned  that  he  had  none.  This  evidence  was  apparently  offered 
for  the  purpose  of  explaining  and  excusing  plaintiff's  conduct  in 
bidding  the  property  in  at  the  full  amount  of  the  securities  and 
thus  releasing  Whitney.  It  was  ruled  out  by  the  referee  as  irre- 
sponsive, incompetent  and  hearsay.  So  far  as  the  first  ground  is 
concerned,  it  is  to  be  borne  in  mind  that  this  evidence  was  sought 
upon  interrogatories  where  less  strict  rules  prevail  as  to  the  technical 
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forms  of  questions  and  answers  than  upon  the  oral  examination  of 
a  witness  present  in  court.  So  far  as  the  other  grounds  are  con- 
cerned, they  were  probably  tenable  upon  the  issues  presented  by  the 
pleadings,  but  if  it  is  to  be  held  that  it  was  proper,  irrespective  of 
the  pleadings,  to  incorporate  into  this  case  negligence  as  a  ground  of 
plaintiffs  liability,  then  certainly  this  evidence  was  competent.  It 
then  became  proper  for  plaintiff  to  introduce  evidence,  not  only  that 
Whitney  was  financially  irresponsible,  but  also  evidence  which, 
though  falling  short  of  establishing  this  as  a  matter  of  fact,  did  go 
to  the  extent  of  showing  that  it  had  investigated  his  responsibility, 
and  had  been  informed  that  he  was  irresponsible,  as  an  excuse  for 
not  procuring  a  personal  judgment  against  him  and  as  bearing  upon 
the  question  whether  it  was  negligent  or  not. 

For  the  various  reasons  discussed,  I  think  that  the  judgment 
should  be  reversed  and  a  new  trial  granted. 

Spring,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


George  W.  Ceigler,  Respondent,  v.  Hopper-Morgan  Company. 

Appellant. 

Negligence — basis  of  recovery  by  a  father  for  injury  to  his  infant  son — it  does  not 
cover  the  son's  support  after  arriving  at  age,  or  the  father's  Ions  of  time  or  his 
services  in  his  son's  caref  or  his  loss  of  business. 

In  an  action  brought  by  a  father,  whose  infant  son  had  been  injured  by  the 
alleged  negligence  of  the  defendant,  to  recover  damages  for  the  loss  of  the 
infant's  services,  the  court  charged,  "you  can  allow  to  the  father,  the  plain- 
tiff in  this  case,  all  the  actual  loss  sustained  by  reason  of  this  injury  to  the 
child,  and  illness,  including  his  own  services  in  taking  care  of  him,  his  neglect 
of  business  in  consequence  of  the  child's  illness,  and  the  necessary  charges  for 
medical  services,  medicine,  nursing,  and  all  the  necessary  expenses  and  loss 
Incurred,  as  the  natural  and  approximate  result  of  the  injury.  And  also  his 
prospective  loss  by  being  deprived  of  the  child's  services  during  the  remainder 
of  his  minority,  as  well  as  the  probable  prospective  loss  from  being  compelled  to 
support  the  child  in  consequence  of  the  injury" 

EM,  that  the  charge  was  erroneous  in  that  it  improperly  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  for  the  maintenance  of  the  child  after 
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it  became  twenty -one  years  of  age,  and  that  the  plaintiff  could  recover  for  hia 
own  loss  of  time,  for  his  services  in  taking  care  of  the  child,  and  also  for  the 
neglect  of  business  in  consequence  of  the  child's  illness. 

Appeal  by  the  defendant,  the  Hopper-Morgan  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Jefferson  on  the  17th  day  of 
January,  1903,  upon  the  verdict  of  a  jury  for  $1,068,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  19th  day  of  January,. 
1903,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Joseph  Atwett,  for  the  appellant. 

i\T.  F.  JBrem,  for  the  respondent. 

Stoves,  J.: 

The  action  is  one  of  negligence,  and  is  brought  by  the  father  to- 
recover  for  the  loss  of  services  of  an  infant  son. 

The  son  was,  at  the  time  of  the  accident,  fifteen  and  one-half 
years  old,  and  was  engaged  in  operating  a  machine  which  was  used 
for  cutting  pads.  A.  knife  was  put  in  motion  by  throwing  the 
machinery  in  gear,  and,  when  once  in  motion,  would  descend  and 
do  its  work.  The  claim  is  that  the  machine  was  out  of  repair  ;  that 
the  knife  was  not  stopped  when  it  had  performed  its  work,  but  was 
operated  the  second  time,  and  came  in  contact  with  the  hand  of  the 
boy  so  as  to  cut  off  his  hand  at  the  wrist. 

The  judgment  must  be  reversed  for  errors  committed  at  the  trial. 
The  trial  judge,  after  discussing  the  right  of  the  plaintiff  to  recover 
at  all  in  the  action,  charged  the  jury  upon  the  question  of  damages 
as  follows : 

"If  you  reach  the  question  of  damages,  the  question  of  the 
amount  that  the  father  can  recover  for  the  loss  of  the  services  of  the 
son,  you  can  allow  to  the  father,  the  plaintiff  in  this  case,  all  the 
actual  loss  sustained  by  reason  of  this  injury  to  the  child,  and 
illness,  including  his  own  services  in  taking  care  of  him,  his  neglect 
of  business  in  consequence  of  the  child's  illness,  and  the  necessary 
charges  for  medical  services,  medicine,  nursing,  and  all  the  necessary 
expenses  and  loss  incurred,  as  the  natural  and  approximate  result  of 
the  injury.    And  also  his  prospective  loss  by  being  deprived  of  the 
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child's  services  during  the  remainder  of  his  minority,  as  well  as  the 
probable  prospective  loss  from  being  compelled  to  support  the  child 
in  consequence  of  the  injury" 

The  defendant's  counsel  excepted  to  this  portion  of  the  charge, 
and  the  court  remarked,  "  That  is  broad  enough  to  cover  my  charge. 
I  charged  what  I  understood  to  be  the  general  rule."  So  the  court 
distinctly  charged  that  the  plaintiff  was  entitled  to  recover  for  the 
maintenance  of  the  child  after  he  became  twenty-one  years  of  age. 

The  court  may  have  been  led  into  this  error  by  assuming  that  the 
obligation  was  upon  the  parent  to  support  the  child  who  was  unable 
to  support  himself.  But  if  the  plaintiff's  son  has  been  injured,  the 
£on  would  have  a  right  of  action  against  the  defendant,  and 
be  entitled  to  recover  in  his  action  for  the  injury  he  has  sustained ; 
•and  in  that  recovery  would  be  included  the  damages  by  reason 
of  the  loss  of  the  arm.  One  of  the  circumstances  which  would  tend 
to  increase  the  damages  would  be  that  he  would  be  unable  to  work 
And  support  himself,  and  a  money  judgment  would  be  awarded  for 
that  element  of  it. 

The  father  would  not  ordinarily  be  bound  to  support  the  young 
man  after  his  arrival  at  twenty-one  years  of  age,  and  it  might 
be  that  the  young  man  would  be  self-supporting,  notwithstanding 
the  loss  of  his  arm,  and,  without  proof  of  his  financial  condition  in 
this  action,  it  could  not  be  assumed  that  the  father  would  have 
to  maintain  him. 

It  was  also  error,  we  think,  to  charge  that  the  father  could 
recover  for  his  loss  of  time,  for  his  own  services  in  taking  care  of 
the  child,  and  also  for  neglect  of  business  in  consequence  of  the 
child's  illness.    {Barnes  v.  Keene,  132  N.  T.  13.) 

There  was  no  proof  as  to  the  amount  of  loss  to  his  business,  and 
such  proof  would  have  been  inadmissible  in  any  event. 

As  the  case  must  be  reversed  for  these  errors,  we  do  not  discuss 
the  other  questions  raised  upon  the  appeal. 

All  concurred ;  Hisoook,  J.,  in  result  only. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law '  only,  the  facts 
having  been  examined  and  no  error  found  therein. 


Digitized  by  VjOOQIC 


382  MATTER  OF  MATHER. 

Fourth  Department,  January,  1904.  [Vol.  9fc 

In  the  Matter  of  the  Estate  of  Joshua  Mather,  Deceased. 

Nathan  L.  Miller,  as  Comptroller  of  the  State  of  New  York, 
Appellant,  Respondent ;  Ida  F.  Lovelace  and  Nicholas  Pender- 
Past,  as  Administrators,  etc.,  of  Charles  W.  Mather,  Deceased, 
Respondents,  Appellants. 

Maud  Mather  McChesney  and  Others,  Respondents. 

Transfer  tax — imposed  on  a  life  tenant  of  real  property,  where  (although  holding  a 
deed  thereof  from  the  testator)  he  elects  to  treat  it  as  part  of  the  testator's  estate  — 
the  l\fe  tenant's  heirs  acquiring  the  estate  in  remainder  are  not  bound  by  his 
election. 

Joshua  Mather,  who  died  in  August,  1808,  by  his  will,  gave  his  nephew,  Charles 
W.  Mather,  a  life  estate  in  his  residuary  estate,  and  empowered  the  said 
Charles  W.  Mather  to  dispose  of  the  remainder  of  the  residuary  estate  by  will 
among  his  descendants,  and  provided  that,  in  default  of  a  will,  the  remainder 
of  the  estate  should  pass  to  the  heirs  at  law  and  next  of  kin  of  the  said  Charles 
W.  Mather. 

Upon  the  appraisal  of  the  estate  of  Joshua  Mather,  for  the  purposes  of  the  trans- 
fer tax,  Charles  W.  Mather  testified  that  Joshua  Mather  was,  at  the  time  of 
his  death,  the  owner  of  a  certain  piece  of  real  property.  A  transfer  tax  was 
thereupon  assessed  upon  the  life  interest  of  Charles  W.  Mather  in  the  real 
property  in  question,  and  the  tax  upon  the  remainder  of  the  residuary  estate 
was  suspended  until  his  death. 

Charles  W.  Mather  died  intestate,  and  among  his  papers  was  found  an  unre- 
corded deed  executed  to  him  by  Joshua  Mather,  conveying  the  property  in 
question.  This  deed  was  made  and  delivered  during  the  lifetime  of  Joshua 
Mather,  and  there  was  nothing  to  impeach  its  validity  excepting  the  statement 
made  by  Charles  W.  Mather  upon  the  assessment  proceedings. 

Held,  that  Charles  W.  Mather,  having,  for  some  undisclosed  reason,  voluntarily 
determined  to  ignore  his  absolute  title  to  the  property  and  to  submit  to  the 
imposition  of  the  transfer  tax  upon  his  life  interest,  such  transfer  tax  should 
not  be  vacated ; 

That  the  statement  of  Charles  W.  Mather  that  Joshua  Mather  owned  the  property 
in  question  at  the  time  of  his  death  was  not  binding  upon  his  heirs ; 

That  they  were  entitled  to  stand  upon  their  title  derived  under  the  will  of  Joshua 
Mather,  or  upon  their  title  derived  under  the  deed  from  Joshua  Mather ; 

That  having  elected,  at  the  first  opportunity  afforded  them,  to  stand  upon  their 
title  under  the  deed,  they  were  not  liable  for  a  transfer  tax. 

HiscocK,  J.,  dissented. 

Cross-appeals  by  Nathan  L.  Miller  as  Comptroller  of  the  State 
of  New  York,  and  by  Ida  F.  Lovelace  and  another,  as  adminis- 
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trators,  etc.,  of  Charles  W.  Mather,  deceased,  from  an  order  of  the 
Surrogate's  Court  of  the  county  of  Oneida,  entered  in  said  Surro- 
gate's Court  on  the  28th  day  of  September,  1903,  modifying  in 
some  respects  and  refusing  to  modify  in  other  respects  an  order 
theretofore  entered  in  said  court  adjusting  the  transfer  tax  upon  the 
estate  of  Joshua  Mather,  deceased. 

Charles  E.  CovUZe  and  Mussd  S.  Johnson,  for  the  State 
Comptroller. 

Smith  M.  Lindsley  and  William  S.  Mackie,  for  the  administrators. 

Josiah  Perry,  for  the  respondents. 

Stover,  J.: 

Two  appeals  herein,  from  an  order  of  the  Oneida  county  surro- 
gate, are  presented.  The  administrators  of  Charles  W.  Mather 
appeal  from  that  part  of  the  order  which  modifies  the  original  tax- 
ing order.  The  State  Comptroller  appeals  from  that  part  of  the 
order  which  granted  the  application  of  Mrs.  McChesney,  a  daughter 
of  Charles  W.  Mather. 

Joshua  Mather  died  in  August,  1893,  leaving  a  will,  which  was 
admitted  to  probate  September  11,  1893. 

The  will  .of  Joshua  Mather,  after  certain  other  provisions,  by  the 
23d  clause  thereof,  gave  to  Charles  W.  Mather,  a  nephew  of  the 
testator,  the  possession,  use,  income,  profits  and  rents  of  the  residuary 
estate  during  his  lifetime,  and  the  entire  control  and  management 
of  the  estate,  personal  and  real,  as  he  might  deem  for  his  best 
interests  and  that  of  the  persons  who,  under  the  will,  would  be 
ultimately  interested  in  the  estate,  of  which  he  was  to  have  the 
income  during  hie  lifetime,  authorizing  him  to  conduct  the  busi- 
ness in  the  name  of  the  testator  or  otherwise,  and  empowering  the 
said  Charles  W.  Mather  to  make  such  disposition  of  the  estate  as 
he  might  deem  wise  among  his  descendants  whom  he  might  leave, 
and  in  such  proportions  and  amounts  as  he  might  desire.  He 
further  provided  that  if,  for  any  reason,  the  said  Charles  W.  Mather 
failed  to  make  such  will,  or  if  such  will  was  not  admitted  to  pro- 
bate, the  property  enjoyed  by  said  Charles  W.  Mather  during  his 
lifetime  should  go  to  the  persons  whom  the  said  Charles  W.  Mather 
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might  leave  as  his  next  of  kin  and  heirs  at  law  at  the  time  of  his 
death  in  the  same  manner  and  proportions  as  if  the  said  Charles  W. 
Mather  had  been  the  absolute  owner  thereof  at  the  date  of  his  death 
and  had  died  intestate  and  unmarried. 

Charles  W.  Mather  was  also  constituted  sole  executor  of  the  will, 
the  24th  clause  of  said  will  providing  as  follows : "  And  he,"  referring 
to  said  executor,  "  shall  in  no  event  be  required  to  furnish  any  bond 
or  security  as  such  executor,  and  no  person  or  court  shall  compel 
him  to  account  for  how  he  manages  my  estate,  or  how  he  invests 
the  same  as  executor  and  legatee  and  devisee  under  this  my  last  will 
and  testament." 

Upon  the  completion  of  the  probate  of  the  will  of  Joshua  Mather 
the  estate  was  appraised,  and  Charles  W.  Mather  assumed  the 
duties  of  executor  and  continued  such  during  his  lifetime. 

Upon  the  appraisal  of  the  estate,  Charles  W.  Mather  was  exam- 
ined and  testified  that  Joshua  Mather,  at  the  time  of  his  death,  was 
the  owner  of  certain  real  estate  in  the  city  of  Utica,  and  known  as 
the  Arcade  property,  being  generally  described  as  about  120  feet 
on  Genesee  street  and  150  feet  deep. 

This  Arcade  property  was  appraised  at  $175,000,  and  the  tax 
upon  the  life  interest  of  Charles  W.  Mather  was  fixed  at  $4,852. 
The  tax  upon  the  residuary  interest  was  suspended  until  the  death 
of  Charles  W.  Mather,  as  it  was  uncertain  to  whom  the  property 
would  descend ;  if  it  was  disposed  of  by  the  will  of  Charles  W. 
Mather,  his  estate  would  be  liable  for  the  tax,  and  if  not,  then  the 
persons  to  whom  it  descended  would  be  chargeable  therewith. 

Charles  W.  Mather  died  in  November,  1899,  intestate,  not  having 
exercised  the  power  of  disposition  given  by  the  will.  The  petition- 
ers are  the  heirs  of  Charles  W.  Mather. 

After  the  death  of  Charles  W.  Mather,  a  deed,  executed  by  Joshua 
Mather  to  Charles  W.  Mather,  conveying  the  Arcade  property  above 
mentioned  was  found  among  the  papers  of  Charles  W.  Mather.  The 
petitioners  thereafter,  upon  investigation,  made  an  application  to 
the  Surrogate's  Court  to  have  the  assessment  set  aside,  the  Arcade 
property  stricken  from  the  proceedings  had  upon  the  assessment,  to 
correct  the  report  and.  order,  by  striking  therefrom  the  amount 
included  therein  as  a  tax  upon  the  Arcade  property,  and  for  other 
relief.    The  surrogate,  upon  such  application,  after  taking  evidence, 
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modified  the  order,  in  so  far  as  it  assumed  to  assess  a  tax  against 
the*  heirs  of  Charles  W.  Mather,  but  refused  to  set  aside  or  modify 
the  assessment  as  against  Charles  W.  Mather.  This  appeal  was 
thereupon  brought. 

We  think  the  order  of  the  surrogate  was  right.  The  evidence 
clearly  showed  that  the  deed  from  Joshua  Mather  to  Charles  W. 
Mather  was  made  and  delivered  during  the  lifetime  of  Joshua 
Mather,  and,  although  it  was  not  recorded  until  after  the  death  of 
Charles  W.  Mather,  there  was  nothing  to  impeach  its  validity, 
except  the  statement  made  by  Charles  W.  Mather  upon  the  assess- 
ment proceedings. 

It  is  true  that  the  evidence  that  he  made  a  statement  is  not  con- 
tradicted, nor  is  it  explained,  and  it  may  be  quite  possible  that  if  the 
original  parties  were  able  to  speak,  some  explanation  could  be  given 
of  that  statement ;  but  whatever  force  it  might  have  against  Charles 
W.  Mather,  his  heirs,  the  petitioners  herein,  would  not  be  bound 
by  such  statement. 

Charles  W.  Mather,  for  some  undisclosed  reason,  determined  to 
ignore  the  absolute  title  for  the  time  being,  and  submit  to  the 
imposition  of  the  tax.  He  was  under  no  restraint  or  duress ;  what- 
ever he  did  was  voluntary,  and,  presumably,  for  what  he  deemed  to 
be  his  best  interests.  His  heirs,  however,  have  the  same  right  that 
he  had,  namely,  to  rely  upon  their  title  under  the  will  of  Joshua 
Mather,  or  upon  the  deed  from  Joshua  Mather.  Unlike  their 
ancestor,  they  prefer  to  rely  upon  the  deed,  and  they  are  not  fore- 
closed from  doing  this  by  any  act  of  Charles  W.  Mather.  It  is 
true  that,  as  to  the  property,  they  acquire  no  better  title  than 
Charles  W.  Mather  had,  but  as  to  the  method  of  the  enjoyment  of 
their  estate,  they  are  quite  independent  of  and  not  bound  by  any 
acts  of  Charles  W.  Mather.  The  statement  and  act  of  Charles 
could  only  affect  his  estate  and  his  enjoyment  of  the  property,  and 
therefore,  the  tax  was  properly  levied  against  him,  as,  upon  his  own 
statement,  he  claimed  under  the  will ;  but  he  did  not  assume  to 
bind  his  heirs,  nor  would  they  be  estopped  by  his  statement,  had  he 
so  assumed.  No  tax  has  ever  been  assessed  against  them,  they 
have  promptly  asserted  their  rights,  and,  upon  the  first  opportunity 
to  be  heard,  have  elected  to  stand  upon  their  title  under  the  deed. 
Afp.  Div.— Vol,  XC.        25 
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They  have  been  guilty  of  no  laches,  and  no  valid  reason  has  been 
presented  for  estopping  them  from  so  doing. 

The  order  of  the  surrogate  must  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

All  concurred,  except  Hisoook,  J.,  who  dissented  from  the  affirm- 
ance of  that  portion  of  the  order  which  relieves  the  heirs  from  tax- 
ation upon  the  Arcade  property. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Thomas    Donahue,    Respondent,    v.    Keystone    Gas    Company, 

Appellant. 

Negligence — destruction  of  shade  trees  in  a  street  by  gas — liability  of  the  gas  com- 
pany to  an  abutting  owner  who  does  not  own  the  fee  of  the  street — a  reference  in 
a  deed  to  a  map  whose  lines  do  not  conform  to  street  lines  as  actually  laid  out — 
the  title  passes  to  the  street  line  as  actually  laid  out  and  used. 

An  owner  of  premises  abutting  upon  a  street,  who  does  not  own  the  fee  of  the 
street,  is  entitled  to  recover  damages  for  the  destruction  of  ornamental  shade 
trees  standing  in  the  street  in  front  of  his  premises  caused  by  gas  leaking  from 
mains  laid  by  a  gas  company  in  the  street. 

It  is  not  material  who  planted  the  shade  trees,  provided  they  have  been  sane* 
tioned  by  the  authorities. 

The  measure  of  the  abutting  owner's  damages  is  the  difference  between  the  value 
of  the  property  with  the  growing  trees  and  its  value  with  the  trees  removed. 

In  an  action  in  which  the  plaintiff's  right  to  recover  depended  upon  whether  he 
was  an  owner  of  property  abutting  upon  Union  street  in  the  former  village  of 
Olean,  it  appeared  that  the  plaintiff's  conveyance  described  the  premises  as 
bounded  by  the  westerly  line  of  the  street  and  as  being  in  block  125,  according 
to  a  map  of  the  village  made  by  one  Gosseline.  Union  street,  as  laid  out  upon 
the  Gosseline  map,  was  one  hundred  and  sixteen  feet  wide,  while,  as  actually 
laid  out  and  as  used  for  more  than  fifty  years,  it  was  about  ninety  feet  wide, 
thirteen  feet  apparently  having  been  taken  from  each  side  and  included  in  the 
abutting  lot. 

The  Gosseline  map  appeared  to  be  a  theoretical  map  and  streets  afterwards  laid 
out  did  not  conform  to  the  theoretical  lines  delineated  on  the  map. 

Held,  that  the  plaintiff  was  an  abutting  owner; 

That  the  description  used  in  the  conveyances  made  since  the  street  was  actually- 
located  referred  to  the  visible  and  actual  located  line  of  the  Btreet  and  not  to 
the  theoretical  line  shown  upon  the  Gosseline  map; 
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That  it  could  not  be  contended,  because  the  plaintiff's  grantor  had  received  a 
conveyance  of  the  disputed  thirteen-foot  strip  bounded  by  the  street,  that  the 
title  to  such  strip  was  still  in  the  plaintiff's  grantor; 

That  such  grant  was  evidently  intended  to  operate  as  a  release  to  the  plaintiffs 
grantor  of  whatever  interest  his  grantor  had  in  the  disputed  strip,  and  that,  as 
the  plaintiffs  conveyance  bounded  the  premises  by  the  westerly  line  of  the 
street,  his  grantor  would  be  estopped  from  denying  that  the  land  contiguous 
to  the  front  of  the  plaintiff's  premises  was  a  street. 

Appeal  by  the  defendant,  the  Keystone  Gas  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Cattaraugus  on  the  21st 
day  of  May,  1903,  upon  the  verdict  of  a  jury  for  $150,  and  also 
from  an  order  bearing  date  the  18th  day  of  February,  1903,  and 
entered  in  said  clerk's  office,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

J.  H.  Waring,  for  the  appellant. 

Parker  cfe  Cobb,  for  the  respondent 

Stover,  J. : 

This  is  an  action  brought  to  recover  damages  for  injury  to 
premises  of  plaintiff  through  the  destruction  of  ornamental  shade 
trees  in  front  of  his  premises  on  the  west  side  of  Onion  street  in  the 
city  of  Olean,  by  reason  of  leakage  of  gas  from  the  mains  of  defend- 
ant, which  were  laid  in  the  street  in  front  of  plaintiff's  premises,  and 
near  the  trees  which  were  destroyed. 

The  facts  upon  which  the  rights  of  the  plaintiff  in  the  street 
depended,  and  the  negligence  of  the  defendant,  were  litgated  upon 
the  trial,  and  as  the  questions  of  fact  were  settled  by  the  verdict,  we 
see  no  reason  for  interference  with  them. 

The  questions  of  law,  however,  are  contested.  The  plaintiff  takes 
bis  title  by  a  description  which  bounds  him  by  the  westerly  line  of 
the  street,  and  the  premises  are  described  as  being  in  block  125, 
according  to  a  map  of  the  village  made  by  one  Gosseline. 

From  some  of  the  exhibits  used  upon  the  trial,  it  would  appear 
that  Onion  street,  as  laid  out  by  the  Gosseline  map,  was  one 
hundred  and  sixteen  feet  wide.  The  Gosseline  map  does  not 
appear  among  the  exhibits,  but  it  does  sufficiently  appear  that  the 
map  was  made  a  great  many,  and  more  than  fifty,  years  ago.  This 
xnap  seems  to  have  been  a  theoretical  one,  and  streets,  when  after* 
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wards  laid  out,  did  not  conform  to  the  theoretical  lines  in  the  map, 
as  it  appears  that  Union  street,  as  actually  laid  out,  and  used  for 
more  than  fifty  years,  was  about  ninety  feet  wide,  making  a  differ- 
ence of  twenty-six  feet ;  and  it  would  appear  that  thirf  space  had 
been  equally  divided,  thirteen  feet  taken  from  the  westerly  side  of 
the  street,  and  thirteen  feet  from  the  easterly  side,  or,  at  least,  that 
the  thirteen  feet  from  the  westerly  side  had  been  included  in  the 
adjacent  lots. 

The  deeds  locate  a  starting  point  at  the  corner  of  block  134,  but 
the  actual  location  would  show  that  line  at  present  to  be  in  or  upon 
a  street  laid  out  since  the  Oosseline  map  was  prepared. 

It  is  quite  evident  that  whatever  confusion  has  arisen  from  the 
location  of  the  easterly  line  of  plaintiff's  premises  grows  out  of  the 
narrowing  of  the  street :  but  whatever  there  may  be  of  the  defend- 
ant's contention  with  reference  to  this,  we  think  it  must  be  held 
that  the  description  used  in  the  conveyances  of  the  premises  since 
the  street  was  actually  located  and  used  refers  to  the  boundary  line 
as  located ;  that  the  plaintiff  obtained  title  to  the  visible  and  actu- 
ally located  line  of  the  street,  and  is  not  bound  by  the  theoretical 
line  upon  the  Oosseline  map. 

It  will  be  observed  that  the  reference  to  the  G-osseline  map  is  not 
for  the  purpose  of  locating  the  boundary  lines,  but  is  a  general 
description,  showing  that  the  property  is  in  a  certain  block,  and  the 
references  to  the  conveyances  to  the  street  line  must,  in  view  of  the 
fact  of  user  and  location,  as  proven  in  this  case,  be  construed  to 
refer  to  the  line  as  actually  located. 

The  contention  that  the  plaintiff's  grantor,  Higgins,  is  still  the 
owner  of  the  thirteen  feet,  is  also,  we  think,  not  well  founded,  as 
the  deed  to  Higgins,  conveying  the  thirteen  feet  bounded  by  the 
street,  was  evidently  intended  to  operate  as  a  release  of  whatever 
interest  Higgins'  grantor  had  in  the  disputed  strip.  As  Higgins  by 
his  deed  bounded  the  plaintiff  by  the  westerly  line  of  the  street, 
he  conveyed  the  strip  in  question.  It  is  not  to  be  presumed  that  he 
intended  to  reserve  rights  in  a  strip  in  the  street  so  as  to  prevent 
access  to  the  premises.  He  would  be  bound  by  his  own  deed,  and 
having  conveyed  to  the  street,  could  not  be  heard  to  dispute  the 
right  of  the  plaintiff  to  treat  the  premises  contiguous  to  his  in  front 
as  a  street,  and  subject  to  his  rights  and  that  of  the  public  in  and  to 
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the  street.  So  it  may  be  assumed  that  plaintiff  was  an  abutting 
owner  upon  Union  street  in  question. 

The  trial  judge  charged  the  jury  as  matter  of  law :  "  That  the 
plaintiff  had  a  property  right  in  those  trees  (although  they  were  not 
planted  upon  lands  that  he  had  the  title  to)  sufficient  to  permit  him 
as  a  matter  of  law  to  maintain  an  action  against  any  person  who 
might  wrongfully  injure  or  destroy  the  same." 

This  brings  up  the  proposition  that  the  plaintiff  could  recover  for 
injury  to  his  premises  by  reason  of  the  destruction  of  the  trees, 
although  he  was  not  the  owner  in  fee  of  the  land  in  the  street* 
This  is  the  main  legal  proposition  litigated  upon  the  trial. 

The  contention  of  the  defendant  is  that  the  plaintiff,  having  no 
title  to  the  street,  but  only  such  general  rights  as  the  public  and  an. 
abutting  owner  would  have  in  the  street,  cannot  complain  of  injury 
of  the  character  which  he  alleges  he  has  sustained  in  this  action. 

We  do  not  think  this  contention  sound.  Assuming  the  facts  to 
be  as  the  jury  have  found,  that  by  reason  of  the  destruction  of  the 
trees  the  value  of  plaintiff's  premises  has  been  lessened,  it  would 
be,  we  think,  not  in  line  with  modern  jurisprudence  to  say  that, 
although  his  property  has  been  injured  in  this  way,  and  although 
the  interference  was  an  illegal  one  by  a  wrongdoer,  and  through  an 
act  amounting  to  a  public  nuisance,  he  is  without  remedy  and  must 
submit  to  the  loss. 

We  think  it  more  consistent  with  the  trend  of  recent  adjudica- 
tions to  hold  that  an  abutting  owner  whose  property  is  injured  by  a 
wrongdoer,  and,  as  in  this  case,  by  negligence  and  carelessness 
resulting  in  a  nuisance,  is  entitled  to  recover  the  damages  sustained. 

The  general  rule  of  law  governing  nuisances  might  be  applied  in 
this  case,  namely,  that  anything  which  is  calculated  to  interfere 
with  the  comfortable  enjoyment  of  a  man's  house  or  premises,  any 
wrongful  act  which  destroys  or  deteriorates  his  property,  or  inter- 
feres with  the  lawful  use  or  enjoyment  thereof,  or  hinders  him  in 
the  enjoyment  of  a  common  or  public  right,  and  thereby  causes  him 
special  injury,  is  a  nuisance.  In  the  case  under  discussion  the  jury 
have  found,  under  a  fair  instruction  in  that  particular,  that  the  plain- 
tiff's premises  were  injured  and  his  enjoyment  thereof  injured  by 
the  unlawful  act  of  the  defendant. 

The  defendant's  right  to  the  street  was  limited  to  a  proper  use, 
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and  the  escaping  of  gas  so  as  to  destroy  vegetation  in  the  ground 
above  was  not  an  incident  to  such  use  or  a  result  ordinarily  to  be 
expected  from  the  enjoyment  of  the  defendant's  rights,  but  it  would 
be  clearly  wrong,  and  we  do  not  understand  that  any  claim  of  justi- 
fication to  the  extent  of  permitting  gas  to  escape  is  insisted  on. 

The  general  rule  of  law  has  been  applied  in  the  elevated  railroad 
cases,  and  in  those  cases  it  has  been  stated  that  the  injury  arose  by 
interference  with  light,  air  and  access ;  but  the  cases  nowhere  place 
these  as  the  only  particulars  in  which  enjoyment  of  premises  may 
be  interfered  with. 

In  cities  where  shade  trees  may  be  obstructions  to  the  streets  a 
different  rule  might  apply  and  the  authorities  might  lawfully  remove 
them,  perhaps,  as  obstructions,  but  this  question  does  not  arise  in 
this  case.  There  is  no  attempt  on  the  part  of  the  authorities  to 
remove,  nor  any  claim  on  the  part  of  any  one  of  a  right  to  interfere 
with  the  trees. 

We  think  the  principle  discussed  in  Lane  v.  Lamke  (53  App.  Div. 
395)  applicable  to  this  case,  namely,  "  The  abutter  who  sets  out 
ornamental  shade  trees  in  the  street  opposite  his  premises,  at  his  own 
expense  and  with  the  sanction  of  the  municipal  authorities,  is 
entitled  to  have  such  trees  protected  against  negligent  or  willful 
destruction  at  the  hands  of  third  parties." 

The  fact  that  the  trees  were  planted  by  the  abutter  is  immaterial ; 
for,  by  whomever  planted,  the  abutter  has  the  right  to  the  enjoy- 
ment thereof  so  long  as  they  are  there  with  the  sanction  of  the 
authorities. 

Some  question  has  been  made  as  to  the  rule  of  damages  which 
was  adopted  in  this  case,  but  we  think  the  correct  rule  was  stated  by 
the  trial  judge,  viz.,  the  difference  between  the  value  of  the  property 
with  the  growing  trees  and  its  value  with  the  trees  removed.  It  is 
the  value  of  the  right  of  which  the  plaintiff  has  been  deprived, 
namely,  the  enjoyment  of  the  premises  with  the  trees,  and  to  the 
extent  that  he  has  been  deprived  he  is  entitled  to  recover.  If  the 
value  of  his  property  has  been  depreciated  by  the  wrongful  act  of 
the  defendant  he  is  entitled  to  recover  to  the  extent  that  it  has  been 
depreciated. 

The  rule  of  damages  has  been  laid  down  in  many  adjudicated 
cases  that  where  property  has  been  interfered  with  and  has  depre- 
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dated  in  value  and  without  the  destruction  of  the  fee,  the  owner  is 
entitled  to  recover  the  difference  in  the  value  of  the  premises  before 
and  after  the  interference. 

Reference  has  been  made  to  the  case  of  Hdtteran  v.  Bell  Tele- 
phone Co.  (64  App.  Div.  41),  but  we  do  not  deem  the  doctrine 
of  that  case  inconsistent  with  the  views  above  expressed.  The  basis 
of  that  decision  was  the  failure  of  evidence  showing  any  interfer- 
ence with  the  enjoyment  of  the  Abutter's  premises,  and  the  opinion 
being  based  upon  the  fact  that  his  right  was  not,  to  any  extent, 
interfered  with,  the  finding  of  fact  there  being  "  That  the  tele- 
phone poles  do  not  interfere  in  any  degree  with  any  right  which  the 
plaintiff  has  as  an  abutting  owner." 

We  find  no  error  and  the  judgment  and  order  should  be  affirmed. 

All  concurred ;  Hiboock,  J.,  in  result  only. 
Judgment  and  order  affirmed,  with  costs. 


Edward  L.  Riser  and  Others,  Plaintiffs,  v.  The  President  and 
Directors  of  the  Fire  Insurance  Company  of  North  America, 
of  Philadelphia,  Pennsylvania,  Defendants. 

lire  insurance  policy — what  it  not  a  waiver,  on  the  part  of  the  insurance  company, 
of  its  right  to  insist  on  proofs  of  loss. 

In  an  action  brought  to  recover  upon  a  standard  policy  of  fire  insurance,  it 
appeared  that  the  property,  which  was  covered  by  several  policies  of  fire  insur- 
ance, was  destroyed  in  an  incendiary  fire,  that  a  few  days  after  the  fire  the 
defendant's  adjuster  called  upon  one  of  the  plaintiffs  and  requested  informa- 
tion as  to  the  fire,  stating  that  the  other  owners  that  he  had  met  could  not  give 
the  ad j  usters  the  desired  information.  He  also  stated  that  the  ad j  usters  wanted 
an  itemized  statement  of  each  article  and  the  cost  sent  to  them.  Upon  being 
told  that  it  would  be  impossible  to  comply  with  this  request,  because  the 
burned  property  had  been  purchased  as  a  whole,  he  stated,  according  to  the 
plaintiffs'  version,  that  they  could  get  along  by  taking  a  catalogue  and  getting 
It  as  near  as  they  could.  *'  He  said  we  could  make  it  out  and  send  it  to  Knapp, 
and  he  would  send  it  to  the  other  adjusters,"  and  he  said,  "  we  will  get  together 
and  see  if  we  cannot  fix  you  fellows  out." 

The  next  morning  the  defendant's  adjuster  called  upon  one  of  the  plaintiffs  and 
said  substantially  that  if  anything  more  than  the  list  spoken  ot  was  needed,  he 
would  write  him.  Sometime  after  this  interview  the  plaintiffs  made  out  a  list 
headed  "  List  of  Machinery  and  Outfit  of  Ontario  Canning  Factory.    Burned 
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Sept.  19,  1902."  The  list  did  not  purport  to  give  the  estimated  loss,  but  the 
various  items  had  extensions  of  figures.  It  did  not  appear  whether  such 
figures  represented  the  original  cost  or  present  value,  or  what  relation  they 
bore  to  the  articles. 

Subsequently  the  defendant's  adjuster,  with  an  adjuster  of  another  company, 
called  upon  one  of  the  plaintiffs  and  told  him,  among  other  things,  that  there 
were  things  in  the  list  which  they  did  not  understand  and  asked  for  some 
explanation.  The  plaintiffs  took  no  steps  to  ascertain  in  what  respect  the  list 
furnished  was  unsatisfactory  or  not  understood,  and  furnished  no  other 
statement  or  proof  except  the  list  above  mentioned. 

This  interview  occurred  on  October  17,  1902.  The  fire  occurred  on  September 
19,  1902,  and  the  sixty  days  within  which  the  policy  required  the  insured  to 
serve  proofs  of  loss  expired  December  18, 1902.  An  action  to  recover  upon  the 
policy  was  brought  on  the  17th  day  of  February,  1908. 

Held,  that  the  plaintiffs  were  properly  nonsuited; 

That  the  evidence  was  not  sufficient  to  warrant  the  jury  in  finding  that  the 
defendant  had  waived  the  furnishing  of  the  proofs  of  loss  required  by  the 
policy; 

That  the  plaintiffs  had  ample  opportunity,  after  notice  that  the  defendant 
required  further  information  than  that  contained  in  the  list  furnished,  to  pro- 
tect themselves  either  by  furnishing  additional  information  or  by  complying 
with  the  condition  of  the  policy  respecting  the  furnishing  of  proofs  of  loss. 

McLennan,  P.  J.  and  Spring,  J.,  dissented. 

Motion  by  the  plaintiffs,  Edward  L.  Biker  and  others,  for  a  new- 
trial  upon  a  case  containing  exceptions  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance  upon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  after  a  trial  at  the  Wayne  Trial  Term. 

Frederick  W.  Smith  and  JB1  W.  ITamn,  for  the  plaintiffs. 

Horace  JfcGuire,  for  the  defendants. 

Stover,  J. : 

This  is  a  motion  for  a  new  trial,  made  by  the  plaintiffs,  upon 
exceptions  ordered  to  be  heard  in  the  first  instance  by  the  Appel- 
late Division. 

Plaintiffs  obtained  from  defendants  a  standard  policy  of  insur- 
ance, and  some  time  thereafter  the  property  insured,  or  a  portion 
thereof,  was  burned. 

A  few  days  after  the' fire,  an  adjuster  of  the  defendants  called 
upon  one  of  the  plaintiffs  and  requested  information  as  to  the  fire, 
stating  that  he  had  been  looking  over  the  ruins ;  that  the  other 
owners  he  had  met  could  not  give  the  adjusters  all  the  information 
they  desired,  and  they  had  waited  for  that  plaintiff.     He  also  stated 
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that  they  wanted  an  itemized  statement  of  each  article,  and  its  cost, 
sent  to  them,  aud  upon  being  told  that  that  would  be  impossible, 
because  the  outfit  was  purchased  as  a  whole,  he  then  stated,  accord- 
ing to  plaintiffs'  version,  that  they  could  get  along  by  taking  a  cata- 
logue and  getting  it  as  near  as  they  could.  "  He  said  we  could 
make  it  out  and  send  it  to  Knapp,  and  he  would  send  it  to  the 
other  adjusters,"  and  he  said,  "  we  will  get  together  and  see  if  we 
cannot  fix  you  fellows  out."  The  next  morning,  according  to  plain- 
tiffs' version,  this  same  adjuster  called  upon  one  of  the  plaintiffs  and 
said,  substantially,  that  if  anything  more  than  the  list  spoken  of  was 
needed  he  would  write  hirn,  and  he  was  then  told  to  write  to  Mr. 
Riker,  another  of  the  plaintiffs,  as  the  one  he  was  then  talking  with 
would  be  in  Canada.     The  list  had  not  then  been  furnished. 

It  would  appear  from  the  record  that  the  object  of  the  adjusters, 
upon  their  first  visit  to  the  premises,  was  to  obtain  information  with 
respect  to  the  fire ;  that  the  plaintiffs  who  had,  and  could  give,  the 
information,  did  not  appear  until  near  the  close  of  the  day,  and  after 
some  of  the  adjusters  had  left  the  premises.  Plaintiffs,  some  time 
after  this  interview,  made  out  a  list  which  was  headed :  u  List  of 
Machinery  and  Outfit  of  Ontario  Canning  Factory.  Burned  Sept. 
19,  1902."  The  list  does  not  purport  to  give  the  estimated  loss, 
but  the  various  items  have  extensions  of  figures ;  whether  the  origi- 
nal cost  or  present  value,  or  what  relation  they  bear  to  the  articles, 
is  not  stated. 

Subsequent  to  the  sending  of  the  list,  the  defendant's  adjuster, 
together  with  an  adjuster  of  another  company,  called  upon  the 
plaintiff  Sanders,  and  told  him  that  there  were  things  in  the  list 
they  did  not  understand,  and  asked  for  some  explanation.  Accord- 
ing to  plaintiffs'  testimony,  they  said  they  were  looking  for  the  man 
who  made  out  the  list ;  that  there  were  some  things  about  it  they 
did  not  uuderstand ;  and  then  said  they  would  appoint  a  day  to 
meet  plaintiffs  Pintler  and  Riker,  as  Sanders  had  told  them  they 
were  the  persons  who  made  out  the  list. 

This  testimony  of  plaintiffs  is  contradicted  by  the  adjuster,  who 
says  he  told  Sanders  the  list  was  unsatisfactory  and  incomplete,  and 
could  not  be  used,  and  Sanders  6aid  he  did  not  know  anything  about 
it ;  that  he  did  not  make  it,  and  that  Pintler  and  Riker  were  the 
men  to  see.     Sanders  denies  that  he  was  told  the  list  was  useless. 
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The  plaintiffs  took  no  steps  to  ascertain  in  what  respect  the  list 
furnished  was  unsatisfactory  or  not  understood,  and  furnished  no 
other  statement  or  proof,  except  the  list  above  mentioned. 

At  the  close  of  the  evidence  the  plaintiffs'  complaint  was  dismissed, 
apparently  upon  the  ground  that  plaintiffs  had  failed  to  establish  a 
cause  of  action  against  the  defendant. 

The  claim  of  the  plaintiffs  is,  that  giving  the  list  to  the  defend- 
ant's adjuster,  under  the  circumstances,  amounted  to  a  waiver  of 
proofs  of  loss. 

It  appears  that  Pintler,  after  the  interview  with  the  adjusters,  in 
which  it  was  stated  there  was  something  about  the  list  they  did 
not  understand,  received  a  letter  from  his  son,  in  which,  according 
to  his  own  statement,  his  son  notified  him  that  Sanders  had  had  an 
interview  with  the  adjusters,  and  the  adjusters  wanted  to  see  him. 
It  will  be  seen,  taking  the  testimony  of  the  plaintiffs  Sanders  and 
Pintler,  that  they  knew  the  list  furnished  needed  some  explanation, 
and  the  adjusters  wished  to  see  them  about  it. 

The  standard  policy  contains  the  following  clause :  "  If  fire  occur 
the  insured  shall  give  immediate  notice  of  any  loss  thereby  in  writ- 
ing to  this  company,  protect  the  property  from  further  damage, 
forthwith  separate  the  damaged  and  undamaged  personal  property, 
put  it  in  the  best  possible  order,  make  a  complete  inventory  of  the 
same,  stating  the  quantity  and  cost  of  each  article,  and  the  amount 
claimed  thereon ;  and,  within  sixty  days  after  the  fire,  unless  such 
time  is  extended  in  writing  by  this  company,  shall  render  a  state- 
ment to  this  company  signed  and  sworn  to  by  said  insured,  stating 
the  knowledge  and  belief  of  said  insured  as  to  the  time  and  origin 
of  the  fire ;  the  interest  of  the  insured  and  of  all  others  in  the 
property ;  the  cash  value  of  each  item  thereof  and  the  amount  of 
loss  thereon  ;  all  incumbrances  thereon ;  all  other  insurance,  whether 
valid  or  not,  covering  any  of  said  property ;  and  a  copy  of  all 
descriptions  and  schedules  in  all  policies  ;  any  changes  in  the  title, 
use,  occupation,  location,  possession  or  exposures  of  said  property 
since  the  issuing  of  this  policy,  by  whom  and  for  what  purpose  any 
building  herein  described  and  the  several  parts  thereof  were  occupied 
at  the  time  of  the  fire." 

The  interview  between  plaintiff  Sanders  and  the  adjuster,  in 
which  it  was  stated  that  there  were  things  in  the  list  they  did  not 
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understand,  occurred  on  October  seventeenth.  The  fire  occurred 
on  September  nineteenth,  and  the  sixty  days  within  which  proofs  of 
loss  should  have  been  furnished  expired  December  18,  1902. 

We  think  the  nonsuit  was  properly  granted.  The  evidence  was 
not  sufficient  to  warrant  the  jury  in  finding  that  there  was  a  waiver 
on  the  part  of  the  defendant  of  the  duty  of  the  plaintiffs  to  furnish 
the  proofs  of  loss  described  in  the  policy. 

Waivers  of  conditions  in  policies  have  received  liberal  construc- 
tions, and,  in  order  to  avoid  forfeitures,  rigid  rules  of  interpretation 
have  not  been  favored ;  and  yet,  with  this  in  view,  we  should  not 
lose  sight  of  the  fundamental  rule  that  the  intention  or  understand- 
ing of  the  parties  is  to  control.  In  cases  of  disagreement  as  to  the 
actual  conclusion  of  the  parties,  if  one  to  whom  a  duty  is  owing 
has,  by  his  acts,  led  the  other  to  believe  that  he  would  not  require 
the  performance  of  the  duty,  and  the  one  relying  upon  such  belief 
has  neglected  to  perform  the  duty,  a  waiver  would  be  implied  and 
the  party  in  default  relieved. 

We  must  presume  that  parties  doing  business  of  this  character 
enter  upon  the  transactions  with  some  knowledge  of  their  rights  and 
obligations,  and  the  duty  to  act  fairly  is  reciprocal.  The  agents  of 
the  defendant,  visiting  the  fire  for  the  purpose  of  obtaining  informa- 
tion in  regard  to  it,  requested  the  list  to  be  furnished ;  but  this  was 
nothing  more  than  the  policy  itself  required.  At  the  time  the 
agents  left  the  premises  upon  the  first  visit  they  had  not  seen  the  list 
and  did  not  know  what  form  the  plaintiffs  would  put  it  in.  They 
had  a  right  to  assume  that  as  to  the  information  asked  for  the  list 
or  inventory  would  be  in  substantially  the  form  which  the  policy 
indicated.  The  statement  that  "  We  will  get  together  and  see  if 
we  cannot  fix  you  fellows  out "  could  not  be  interpreted  to  mean, 
<c  If  you  furnish  us  with  any  sort  of  a  list  we  will  pay  the  amount 
of  the  policy,"  which  is  substantially  the  interpretation  now  put 
upon  it  by  the  plaintiffs. 

When,  subsequently,  the  plaintiffs  were  informed,  and  it  clearly 
appears  that  they  were  informed,  that  there  was  something  in  the 
list  which  was  not  understood,  it  was  their  plain  duty  to  take  steps 
to  protect  their  interests  and  to  explain  the  lists.  They  then  had 
more  than  thirty  days  within  which  to  make  a  list  under  the  policy, 
and  certainly  the  notice  that  there  were  some  things  in  the  list  that 
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were  not  understood  was  as  clear  an  indication  that  the  list  was  not 
received  as  a  compliance  with  the  policy  as  the  statement  of  the 
insurers  that  they  would  try  and  "  fix "  them  out,  if  the  list  was 
furnished,  was  an  indication  of  intent  to  waive. 

It  would  seem  that  the  better  interpretation  of  the  transaction  is 
that  the  insurers  were  endeavoring  to  obtain  satisfactory  informa- 
tion, and,  if  it  should  be  obtained,  probably  an  adjustment  would 
be  had  without  resort  to  proofs,  and  the  conversations  and  trans- 
actions between  the  parties  indicate  that  it  was  simply  an  attempt 
to  obtain  information  which  might  lead  to  a  possible  adjustment, 
rather  than  an  intention  to  waive  the  conditions  of  the  policy.  No 
argument  is  needed  to  show  that  the  list  furnished  was  in  nowise 
an  attempt  to  comply  with  the  conditions  of  the  policy,  nor  is  it 
claimed  to  be  such ;  but  the  plaintiffs'  whole  case  rests  upon  the 
deduction  of  a  waiver  from  the  acts  of  the  insurer. 

This  was  concededly  an  incendiary  fire.  The  insurer  was  endeav- 
oring to  get  such  information  as  it  could ;  the  plaintiffs  furnished 
no  satisfactory  information,  and,  in  fact,  seem  to  have  neglected 
all  measures  calculated  to  aid,  not  only  in  a  determination  of  the 
origin  or  cause  of  the  fire,  but  as  to  the  condition  of,  and  loss  upon, 
the  property  insured.     A  total  loss  is  claimed. 

The  plaintiffs  had  ample  opportunity,  after  notice  that  further 
information  was  required,  to  protect  themselves,  either  by  furnishing 
the  information  or  by  complying  with  the  plain  condition  of  the 
policy,  and  furnishing  the  inventory  and  statements  there  required. 
They  neglected  to  do  either. 

We  think  that  the  transactions  between  the  adjusters  and  the  plain- 
tiffs were  not  sufficient  to  warrant  a  finding  of  a  waiver  on  the  part 
of  the  insurer,  and  that  the  plaintiffs*  failure  to  furnish  the  infor- 
mation required  under  the  conditions  of  the  policy  was  a  complete 
defense  to  the  action. 

The  complaint  was  properly  dismissed,  and  the  plaintiffs'  excep- 
tions must  be  overruled. 

Williams  and  Hiscook,  JJ.,  concurred ;  McLennan,  P.  J.,  and 
Spring,  J.,  dissented. 

Plaintiffs'  exceptions  overruled,  motion  for  new  trial  denied,  and 
judgment  ordered  for  the  defendant,  with  costs. 
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Dennis  Donovan,  Respondent,  v.  The  City  of  Oswego  and  Others, 

Appellants. 

Assestm&rU  for  a  local  improvement  in  the  city  of  Oswego — unequal  assessments 
reviewed  by  certiorari — where  the  entire  assessment  is  illegal  the  review  may  be  by 
suit  in  equity  —  the  assessors  in  determining  the  principle  of  assessment  act  judi- 
cially—  adoption  of  a  uniform  rate  per  foot  of  frontage  allowable  —  inclusion 
therein  of  a  sum  for  incidental  expenses  —  consent  of  property  owners  wliere  part 
is  to  be  paid  out  of  the  highway  fund  —  inclusion  of  tlie  cost  of  gas  and  water  con- 
nections — public  notice  thereof —  consent  of  owners  thereto. 

If  a  person  assessed  for  a  local  improvement  claims  that  his  property  has  been 
unequally  assessed  in  comparison  -with  that  of  other  property  in  the  assessment 
area,  his  remedy  is  by  a  -writ  of  certiorari  to  review  the  assessors'  action.  In 
such  a  case  the  vice  does  not  pervade  the  entire  assessment,  but  a  reassessment 
may  be  ordered  by  the  court. 

If  the  local  improvement  -was  made  without  authority  or  if  the  assessors  did  not 
have  jurisdiction  to  levy  the  assessment  or  levied  it  upon  an  entirely  wrong 
principle,  the  vice  extends  to  the  entire  assessment  and  the  property  owners 
may  attack  the  assessment  by  an  action  in  equity. 

In  determining  the  principle  upon  which  an  assessment  for  a  local  improvement 
shall  be  based  the  assessors  act  judicially,  and  their  determination  will  not  be 
disturbed  unless  it  is  apparent  that  the  principle  adopted  was  incorrect  and 
unfair  to  the  property  owners. 

The  adoption  by  the  assessors  charged  with  the  duty  of  apportioning  the  expense 
of  paving  a  city  street  nearly  half  a  mile  in  length,  of  a  uniform  rate  per  foot 
of  frontage  is  not  improper,  even  though  the  buildings  upon  one  of  the  blocks 
of  the  street  in  question  are  worth  twenty  times  as  much  as  the  buildings  on 
another  block  of  such  street. 

The  inclusion  in  the  estimated  cost  of  a  local  improvement  in  the  city  of  Oswego 
of  a  five  per  cent  contingent  fund,  intended  to  meet  reasonable  and  incidental 
expenses  which  would  inevitably  arise  in  the  construction  of  the  improvement 
and  which  it  was  difficult  to  itemize,  does  not  render  the  assessment  for  the 
local  improvement  invalid,  especially  in  view  of  the  provision  of  section  256 
of  the  charter  (Laws  of  1895,  chap.  894,  as  amd.  by  Laws  of  1897,  chap.  268) 
which  requires  the  excess  of  the  assessment  to  be  returned  ratably  to  those 
from  whom  it  was  collected. 

Under  section  258  of  the  charter,  which  prohibits  the  common  council  from  order- 
ing a  local  improvement,  the  cost  of  which  shall  exceed  $10,000,  except  upon 
the  consent  of  a  majority  of  the  property  owners  liable  to  assessment  therefor, 
and  that  such  section  shall  not  be  applicable  to  a  local  improvement,  the  cost 
of  which  is  "  to  be  defrayed  from  moneys  raised  or  to  be  raised  by  virtue  of  a 
special  election,"  the  consent  of  a  majority  of  the  property  owners  is  not 
necessary  where  a  portion  of  the  cost  of  a  local  improvement  is  to  be  paid  out 
of  the  highway  fund  raised  by  virtue  of  a  special  election. 
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The  power  given  to  the  common  council  to  include  in  a  local  assessment  for  pav- 
ing a  street  "  all  curbing  or  other  structures  incident  to  such  pavement  and 
laid  at  the  same  time  therewith "  extends  to  water  and  gas  connections  with, 
mains  existing  in  the  street  at  the  time  the  pavement  is  being  laid. 

The  public  notice  of  the  intention  to  order  the  public  improvement  required  by 
section  141  of  the  charter  need  not  mention  the  making  of  the  gas  and  water 
connections,  as  they  are  subsidiary  to  the  laying  of  the  pavement. 

Section  44  of  the  charter,  which  provides,  "  The  common  council  shall  not  have 
power,  and  is  hereby  forbidden  to  grant  permission  to  any  person,  company 
or  corporation  to  lay  or  place  in,  upon  or  under,  or  encumber  in  any  manner, 
any  of  the  streets  *  *  *  with  *  *  *  gas  or  water  mains  or  pipes 
*  *  *  without  and  until  the  legal  consent  in  writing,  duly  acknowledged, 
of  at  least  one-half  of  the  owners  of  abutting  property  shall  first  have  been 
obtained  and  filed  with  the  city  clerk/'  does  not  apply  to  the  making  of  the 
gas  and  water  connections  in  such  a  case. 

Appeal  by  the  defendants,  The  City  of  Oswego  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Oswego  on  the  2d  day  of 
January,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Oswego  Special  Term,  vacating  and  setting  aside  certain 
assessments. 

Elisha  B.  Powell,  for  the  appellants. 

Spencer  Brownett,  for  the  respondent. 

Spring,  J. : 

This  is  an  action  in  equity  to  vacate  an  assessment  levied  upon 
property  of  the  plaintiff  located  on  the  south  side  of  East  Bridge 
street  in  the  city  of  Oswego.  One  entire  assessment  is  for  $18,482.91 
for  the  construction  of  an  asphalt  pavement  on  that  street,  and  the 
other  of  $2,310.97  for  putting  in  water  and  gas  connections  and 
lateral  sewers.  The  assessment  levied  against  the  property  of  the 
plaintiff  was  $1,700,  and  the  pavement  taxes  thereon  $589.91. 
Plaintiff's  lot  has  one  hundred  feet  frontage.  The  westerly  twenty- 
five  feet  has  upon  it  a  cheap  building,  but  the  remaining  seventy- 
five  feet  is  a  vacant  lot  used  as  a  woodyard. 

It  is  unnecessary  to  enter  into  a  minute  analysis  of  the  various  sec- 
tions of  the  city  charter  (Laws  of  1895,  chap.  394,  as  amd.  by  Laws 
of  1897,  chap.  263)  which  are  applicable.  It  is  sufficient  to  note 
that  the  initial  steps  for  the  paving  of  a  street  or  the  making  of  any- 
local  improvement  thereon  are  lodged  with  the  department  of  works 
(Charter,  §  140,  as  amd.,  supra).     The  plan  requires  public  notice  of 
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the  improvement  contemplated  and  the  hearing  of  any  objections 
which  may  be  presented  (§  141,  as  amd.,  supra).  In  its  determination 
the  department  determines  what  proportion  of  the  cost  of  the 
improvement  is  to  be  raised  by  local  assessment  and  what  part,  not 
exceeding  one-half,  is  to  be  paid  from  the  highway  f and  (§  140,  as 
amd.,  supra).  The  common  council  upon  this  determination  orders 
the  improvement  to  be  made  by  the  department  of  works  and  the 
assessment  to  be  made  by  the  local  assessors  (§§  142,  312,  subd.  4). 
Section  320  (as  amd.,  supra)  in  further  defining  the  powers  of  the 
department  of  works  provides  in  subdivision  2 :  "To  determine, 
by  a  resolution  to  be  entered  in  the  minutes  of  the  proceed- 
ings of  said  department,  what  portion,  if  any,  of  the  expenses  of 
making  any  sewer  or  sewers,  pavement  or  curbing,  shall  be  paid  by 
the  city  at  large,  and  what  part  or  portion  thereof  shall  be  defrayed 
by  local  assessment  upon  such  portions  of  the  real  estate  in  said  city 
as  the  board  of  local  assessors  shall  deem  more  immediately  bene- 
fited thereby."  The  assessment  is  to  be  "  apportioned  as  equitably 
as  may  be "  (§  250),  which  general  direction  seems  to  be  the  only 
requirement  in  that  regard.  Ample  provision  is  also  made  for  the 
hearing  of  objections  by  the  assessors  upon  the  review  of  their 
assessment  and  appeal  may  be  taken  from  their  decision  to  the  com- 
mon council  (§§  250,  251). 

On  the  23d  day  of  February,  1898,  the  department  of  works  gave 
notice  of  an  intention  to  construct  a  pavement  on  East  Bridge  street 
from  First  to  Ninth  streets,  a  distance  of  about  2,500  feet.  The 
estimated  cost  of  the  improvement  was  apportioned  as  follows : 
$18,482.91  to  be  assessed  upon  the  property  benefited,  $9,807.60 
from  the  highway  fund,  $5,241.99  to  be  paid  by  the  street  railway 
company  and  there  was  a  $15  charge  for  the  cost  of  advertising. 
The  proceedings  culminated  in  a  resolution  of  the  common  council, 
April  25,  1898,  directing  the  department  of  works  to  make  the 
improvements,  and  ordered  the  necessary  assessment  to  J>e  laid. 
Upon  the  review  day  the  plaintiff  appeared  and  objected  to  his 
assessment  and  his  objections  and  those  made  by  others  interested 
were  heard  and  considered  by  the  board  of  assessors.  The  assess- 
ment was  laid  and  the  improvements  made  and  the  property  of  the 
plaintiff  subsequently  sold  to  pay  the  taxes  levied  against  it,  upon 
the  failure  of  the  plaintiff  to  pay  the  same. 


Digitized  by  VjOOQIC 


400  DONOVAN  v.  CITY  OF  OSWEGO. 

Fourth  Department,  January,  1904.  [Vol.  90. 

The  mode  of  assessment  adopted  was  by  the  front  foot,  each 
bordering  lot  being  subjected  to  the  same  front  foot  assessment. 

At  the  outset  it  is  contended  that  the  action  to  remove  the  cloud 
on  the  plaintiffs  title  is  a  collateral  attack  upon  the  assessment  and 
is  not  permissible.  The  rule  is  a  salutary  one  that  where  assessors 
are  charged  with  making  an  unequal  assessment  the  review  of  their 
action  should  be  by  certiorari.  The  determination  of  the  question 
does  not  then  in  any  event  utterly  invalidate  the  entire  assessment 
but  a  reassessment  may  be  ordered  by  the  court  and  no  substantial 
injury  may  result  to  the  municipality.  If,  however,  the  board  of 
assessors  did  not  possess  the  jurisdiction  to  make  the  assessment,  or 
if  the  improvements  resulting  in  the  tax  levy  is  without  authority 
of  law  or  upon  an  entirely  wrong  principle  the  remedy  may  be  by 
action  if  extrinsic  evidence  is  essential  to  establish  its  legality. 
{Aboard  v.  City  of  Syracuse,  163  N.  T.  158 ;  County  of  Monroe 
v.  City  of  Rochester,  154  id.  570,  579.)  In  the  present  case  it 
appears,  as  already  noted,  that  the  method  of  assessment  resorted  to 
by  the  board  of  assessors  was  a  uniform  rate  per  front  foot  of  the 
abutting  premises.  If  the  plan  was  erroneous  in  principle  the  vice 
extended  to  the  whole  assessment  rendering  it  invalid,  and  the  plain- 
tiff or  any  taxpayer  charged  with  the  payment  of  a  tax  could  attack 
it  as  has  been  done  in  the  present  case  by  an  action  in  equity.  If  a 
-  taxpayer  claims  that  his  property  is  unequally  assessed  compared 
with  those  of  his  neighbors  or  of  other  owners  of  property  within 
the  taxing  district  the  remedy  to  relieve  him  from  the  dispropor- 
tionate assessment  is  by  certiorari.  {Matter  of  Adler  Bros.  <&  Co., 
76  App.  Div.  571,  576  et  seq.;  affd.,  174  N.  Y.  287.)  The  whole 
assessment  is  not  vitiated  by  the  unequal  assessment  in  that  case. 
Here  the  vice,  if  any  there  be,  pervades  the  whole  assessment  for  if 
the  position  taken  is  tenable  the  mode  chosen  was  erroneous. 

But  was  the  rule  adopted  erroneous  ?  It  was  not  wholly  by  an 
arbitrary  criterion,  for  the  assessors  examined  the  situation,  taking 
into  consideration  the  buildings  and  existing  conditions  and  deter- 
mined that  the  assesssment  by  uniform  foot  frontage  was  the  most 
equitable  of  any  which  could  be  chosen.  They  acted  judicially  in 
this  determination  {O'ReiUey  v.  City  of  Kingston,  114  N.  Y.  439, 
448),  and  their  decision  will  not  be  disturbed  unless  it  is  apparent 
that  the  principle  adopted  was  incorrect  and  unfair  to  the  property 
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owners.  The  bare  fact  that  the  assessment  was  apportioned  among 
the  abutting  owners  according  to  the  lineal  foot  frontage  of  their 
several  lots  does  not  by  any  means  establish  that  the  method  chosen 
was  erroneous.  (Case  last  cited.)  In  People  ex  rd.  Scott  v.  Pitt 
(169  N.  Y.  521)  the  Legislature  fixed  the  assessment  for  the  con- 
struction of  sewers  in  the  city  of  New  Rochelle  at  a  definite  sum  per 
front  foot.  The  court  in  passing  upon  the  validity  of  this  require- 
ment uses  this  language  (at  p.  528)  :  "  Hence  the  principle  adopted 
in  this  case  of  distributing  the  burden  according  to  frontage  at  a 
fixed  sum  for  each  linear  foot  of  sewer  constructed,  was  a  valid 
-exercise  of  power,  not  prohibited  by  any  constitutional  provision  or 
any  legal  principle  applicable  to  taxation  for  local  improvements. 
Some  other  principle  might,  indeed,  operate  more  fairly  upon  some 
particular  individual,  but  upon  the  whole  the  rule  adopted  by  the 
Legislature  in  the  charter  was,  perhaps,  as  fair  as  any  other  that  could 
be  devised.  It  has  one  decided  merit  that,  perhaps,  any  other  rule 
would  not  have,  and  that  is  that  every  property  owner  is  required  to 
pay  only  according  to  the  extent  of  his  possessions,  and  all  are  on  a 
basis  of  equality.  It  may  be  that  the  sewer  was  a  greater  benefit  to 
one  than  to  another,  but  objections  of  this  character  could  be  made 
whatever  principle  was  adopted.  The  principle  of  distributing  the 
-cost  of  a  local  improvement,  or  some  part  of  it,  upon  property  located 
upon  the  street  where  the  improvement  is  made  according  to  the 
frontage  of  lots,  or  upon  the  basis  of  a  specified  sum  per  linear  foot, 
is  within  the  power  and  discretion  of  the  Legislature,  and  so  long  as 
the  burden  is  less  than  the  actual  cost  of  the  improvement  in  front 
of  the  lot  the  property  owner  has  no  just  ground  to  complain."  The 
keynote  of  every  such  assessment  is  that  it  must  be  made  according  to 
the  benefits  conferred.  The  assessment  upon  any  hypothesis  can 
never  be  computed  with  exact  equality  and  fairness.  The  discretion 
and  good  judgment  of  the  assessors  who  view  the  property  must 
ordinarily  be  controlling  as  to  the  justice  of  the  assessment  made. 

The  pavement  in  question  extended  along  East  Bridge  street  from 
the  heart  of  the  city  to  East  Ninth  street,  nearly  half  a  mile.  The 
property  at  First  street  was  more  valuable  than  that  at  the  other 
end  of  the  pavement.  For  instance,  the  block  on  the  south  side  of 
said  street  between  First  and  East  Second  streets  with  a  frontage  of 
App.  Div.— Vol.  XC.        26 
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200  feet  was  assessed  upon  the  general  assessment  roll  at  $68,000. 
The  block  on  the  same  side  of  East  Bridge  street  between  East 
Eighth  and  East  Ninth  streets  with  a  like  frontage  and  which 
included  the  land  of  the  plaintiff  was  assessed  upon  the  same  roll  at 
$3,000.  Each  of  these  blocks  was  chargeable  with  about  the  same 
sum  for  the  cost  of  the  improvement  on  East  Bridge  street.  It  does 
not  follow,  however,  there  was  any  injustice  in  this  apportionment. 
The  assessors  concluded  that  each  square  would  derive  an  equal 
benefit  from  the  construction  of  the  pavement.  The  vacant  lot 
might  be  rendered  the  more  accessible  with  a  greater  probability  of 
being  brought  into  the  market  as  salable  property  by  reason  of 
the  improvement.  We  cannot  say  that  because  one  block  is  worth 
by  reason  of  the  buildings  upon  it  twenty  times  more  than  another 
block  that  it  will  receive  the  same  proportionate  enhancement  in 
value  from  the  construction  of  the  pavement  as  the  less  valuable 
tract.  This  pavement  was  all  on  one  street  and  the  assessors  could 
readily  take  into  cognizance  the  comparative  effect  its  construction 
would  have  upon  each  bordering  lot.  The  plaintiff  gave  proof 
tending  to  show  that  the  value  of  the  lot  had  not  increased  by  the 
laying  of  the  pavement.  That  is  no  satisfactory  standard  to  aid  us 
in  determining  whether  the  assessors  adopted  an  erroneous  principle 
or  not.  Their  judgment  may  not  be  sustained  by  subsequent 
events.  Other  circumstances  and  conditions  may  enter  into  the 
question  affecting  the  value  of  plaintiff's  premises.  We  are  inclined, 
therefore,  to  think  the  court  below  erred  in  determining  that  this 
assessment  was  invalid  by  reason  of  the  plan  adopted  by  the  assessors 
in  making  the  assessment. 

Some  of  the  other  objections  urged  to  the  validity  of  the  assess- 
ment we  will  briefly  advert  to.  In  the  estimated  cost  of  the  improve- 
ment was  included  a  five  per  cent  contingent  fund  of  $1,596.98,  and 
it  is  contended  that  this  addition  was  unwarranted.  This  item  was 
intended  to  meet  reasonable  and  incidental  expenses  which  would 
inevitably  arise  in  the  construction  of  the  improvement  and  which 
it  was  difficult  to  itemize.  Had  the  officers  made  an  estimate 
of  these  various  items  which  in  their  judgment  composed  this  gross 
sum,  if  fairly  made,  it  could  not  be  claimed  that  the  assessment  was 
vitiated  thereby.  Nor  do  we  think  that  is  the  effect  now,  especially 
in  view  of  the  provision  of  section  256  of  the  charter  which  requires 
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that  "  the  excess  shall  be  refunded  ratably  to  those  from  whom  it 
was  collected." 

In  1896,  in  accordance  with  section  125  of  the  charter,  the  tax- 
payers at  a  special  election  voted  that  $10,000  be  raised  each  year  for 
three  successive  years  and  added  to  the  highway  fund  to  be  exclusively 
used  in  making  local  improvements  of  a  permanent  nature.  The 
resolutions  voted  upon  further  provided  that  any  "  unexpended  bal- 
ance of  said  ten  thousand  ($10,000)  dollars  remaining  in  either  of 
said  three  years  may  be  expended  in  any  following  year  for  the 
same  purpose  and  subject  to  the  same  conditions  and  limitations  as 
if  expended  in  the  fiscal  year  in  which  the  same  was  raised."  The 
city's  contribution  of  $9,807.60  was  ordered  paid  from  this  fund, 
and,  as  already  noted,  such  payment  must  come  from  the  highway 
fund.  At  the  time  the  resolution  was  adopted  the  charter  (§  258) 
prohibited  the  common  council  from  ordering  a  local  improvement 
the  cost  of  which  should  exceed  $10,000  except  upon  the  consent  of 
a  majority  of  the  property  owners  liable  to  assessment  therefor  or  of 
the  owners  of  one-half  in  value  of  the  property  affected  thereby. 
It  is  claimed  the  present  assessment  is  violative  of  that  provision. 
Before  any  preliminary  steps  had  been  taken  looking  towards  the 
paving  of  East  Bridge  street  this  section  had  been  amended  by 
chapter  263  of  the  Laws  of  1897  so  that  it  was  not  applicable  to  a 
local  improvement  the  cost  whereof  is  "  to  be  defrayed  from  moneys 
raised  or  to  be  raised  by  virtue  of  a  special  election."  Under  this 
act  the  consents  were  unnecessary. 

There  is  no  question  over  the  amount  of  the  money  which  was 
chargeable  to  the  city  for  its  proportion  of  the  cost  of  this  pavement. 
It  is  of  little  concern  to  the  plaintiff  from  what  fund  the  money  was 
paid.  The  other  objections  urged  by  the  respondent  to  the  validity 
of  the  assessment  we  do  not  deem  necessary  to  discuss  separately. 
Suffice  it  to  say  we  think  the  charter  provisions  were  fairly  complied 
with. 

The  plaintiff  was  assessed  upon  local  assessment  roll  No.  77  for 
water  and  gas  connections  and  lateral  sewers  seventy-five  dollars  and 
fifty  cents,  and  it  is  claimed  this  assessment  is  illegal.  A  water  com- 
pany owned  a  plant  in  said  city  whose  line  extended  along  under 
the  surface  of  East  Bridge  street  at  the  time  said  pavement  was  put 
in  and  that  is  equally  true  of  a  gas  line.     In  order  to  make  the  con- 
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nections  with  these  lines  before  the  pavement  was  laid  the  municipal 
authorities  notified  the  owners  to  make  them,  and  advised  such  own- 
ers that  the  same  would  be  made  by  the  city  and  the  expense  thereof 
charged  to  each  owner  benefited  unless  done  by  him  within  the  time 
specified  in  the  notice.  The  plaintiff  did  not  comply  with  the  notice, 
and  the  connections  were  thereafter  made  under  the  direction  of  the 
oity  by  the  company  which  constructed  the  pavement,  and  a  local 
assessment  roll  was  prepared  conforming  to  the  requirements  of 
section  250  of  the  charter  and  the  plaintiff's  tax  thereon  was  seventy- 
five  dollars  and  fifty  cents. 

It  is  contended  that  there  is  no  specific  warrant  in  the  charter  for 
making  these  gas  and  water  connections.  The  control  of  the  streets 
and  of  their  improvement  and  of  the  ordering  of  public  improvements 
and  of  the  apportionment  of  the  expenses  thereof  arc  vested  in  the 
department  of  works.  (§§  130,  140,  320,  subd.  2,  as  amd.,  supra.) 
The  common  council,  in  levying  a  local  assessment  for  paving  a  street, 
may  include  therein  li  all  curbing  or  other  structures  incident  to  such 
paving  and  laid  at  the  same  time  therewith."  (§  322,  as  amd.,  supra.) 
Connections  of  this  kind  are  evidently  incidental  to  the  construction 
of  the  pavement,  and  the  necessity  or  wisdom  for  making  them  before 
the  pavement  is  laid  is  obvious.  Otherwise  the  pavement  must  be 
torn  up  and  its  usefulness  seriously  impaired  every  time  an  abutting 
owner  desires  to  connect  his  premises  with  the  water  or  gas  line  in 
the  street. 

Section  141  of  the  charter  (as  amd.,  mpra)>  as  already  noted, 
requires  the  department  of  works  to  give  public  notice  of  its  inten- 
tion to  order  any  local  improvement.  This  notice  is  not  to  be 
accompanied  with  any  statement  of  expense,  nor  are  the  details  of 
the  proposed  improvement  up  for  consideration,  but  the  propriety 
of  making  it  at  all  and  the  hearing  of  the  abutting  owners  prelimi- 
narily, are  the  reasons  for  this  requirement.  The  notice  was  pub- 
lished and  the  plaintiff  appeared  and  objected  to  the  improvement 
intended.  The  notice  said  nothing  as  to  making  gas  and  water  con- 
nections, nor  do  we  deem  it  necessary,  for  they  were  subsidiary  to 
the  laying  of  the  pavement,  and  unless  that  was  ordered,  the  neces- 
sity for  the  incidental  expenditures  would  not  arise. 

On  March  seventh  following  the  department  of  works  in  due 
form  ordered  the  pavement  made,  including  "all  necessary  connec- 
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tions  with  sewer,  gas  and  water  mains  in  any  of  said  streets.  All  in 
accordance  with  specifications  on  file  in  the  office  of  the  City  Engineer." 

The  required  advertisement  of  this  determination  was  published 
and  the  date  of  the  hearing  fixed  for  March  fourteenth,  at  which 
time  several  parties  appeared  and  were  heard.  In  all  the  proceed- 
ings subsequent  these  connections  were  included  as  part  of  the 
improvement  to  be  made.  In  the  resolution  accepting  the  bid  for 
the  construction  of  the  pavement,  in  accordance  with  the  specifica- 
tions adopted  by  the  defendant,  the  city  engineer  and  superintend- 
ent of  works  were  "  directed  to  prepare  estimates  of  the  cost  of  the 
said  local  improvements  *  *  *  according  to  the  terms  of  said 
specifications  for  pavements  proposed  to  be  laid,  *  *  *  all 
necessary  curbing,  catch-basins,  connections,  headers  and  all  neces- 
sary connections  with  sewers,  gas  and  water  mains  at  any  of  said 
streets,  showing  separately  the  estimated  cost  of  that  part  of  said 
pavements  lying  within  the  lines  of  street  intersections." 

This  excerpt  is  a  type  of  those  appearing  in  each  of  the  resolu- 
tions and  notices  pertaining  to  this  improvement  The  plaintiff  had 
full  knowledge  that  these  connections  were  to  be  made  and  objected 
thereto.  The  fifth  finding  of  fact  on  the  second  cause  of  action  by 
the  court  in  its  decision  contains  the  following :  "  That  all  of  said 
connections  were  placed  in  front  of  plaintiff's  property  against  his 
objection,  with  the  exception  of  one  water  connection." 

The  certificate  of  the  cost  of  these  improvements  was  presented 
to  the  common  council  with  the  request  of  the  department  of  works 
that  the  common  council  authorize  the  making  of  the  local  assess- 
ments therefor  upon  the  property  benefited,  which  was  done.  The 
plaintiff  appeared  before  the  assessors  and  objected  to  the  assess- 
ment against  him  and  appealed  to  the  common  council  from  the 
adverse  decision,  and  that  decision  was  affirmed.  The  proceedings 
from  the  outset  seem  to  have  been  carried  on  pursuant  to  the  charter 
and  the  plaintiff  had  all  the  notice  to  which  he  was  entitled,  and 
apparently  availed  himself  of  it  to  oppose  the  putting  in  of  the 
improvements. 

The  court  below  held,  and  it  is  now  strenuously  urged,  that  sec- 
tion 44  of  the  charter  applies  to  these  gas  and  water  connections. 
That  section,  so  far  as  material,  reads :  "  The  common  council  shall 
not  have  power,  and  is  hereby  forbidden  to  grant  permission  to  any 
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person,  company  or  corporation  to  lay  or  place  in,  npon  or  under,  or 
encumber  in  any  manner,  any  of  the  streets  *  *  *  with  *  *  * 
gas  or  water  mains  or  pipes  *  *  *  without  and  until  the  legal 
consent  in  writing,  duly  acknowledged,  of  at  least  one-half  of  the 
owners  of  abutting  property  shall  first  have  been  obtained  and  filed 
with  the  city  clerk." 

The  consents  of  the  abutting  owners  to  the  making  of  these  con- 
nections were  not  obtained.  No  permission  was  granted  in  this  case 
to  any  corporation  to  lay  mains  in  the  streets.  The  mains  were 
already  laid,  and  the  department  of  works,  and  then  the  common 
council,  ordered  the  company  putting  in  the  pavement  to  make  these 
connections  upon  the  refusal  of  the  owners  to  do  so.  They  were 
already  provided  for  in  the  estimates  and  specifications,  and  the 
municipal  authorities,  in  their  discretion,  deemed  it  feasible  that 
they  should  be  made  before  the  completion  of  the  pavement.  As  a 
practical  measure  the  authorities  knew  the  connections  would  ulti- 
mately be  made  with  the  abutting  premises,  and  they  determined,  as 
they  might,  where  each  connection  should  be  placed,  and  directed  it 
to  be  made.  It  was  never  intended  that  the  common  council  must 
defer  the  ordering  of  these  connections  with  a  line  already  laid  until 
the  abutting  owners  consented  thereto.  Again,  the  legal  consent  of 
"  at  least  one-half  of  the  owners  "  is  made  a  prerequisite  by  section  44 
referred  to.  It  was  of  no  importance  to  the  plaintiff  whether  his 
neighbor  had  these  connections  or  was  without  them.  The  value  or 
usefulness  of  his  premises  was  not  affected  thereby.  The  section 
implies  that  there  is  a  common  interest  among  the  abutting  owners 
where  the  improvement  is  to  be  made  which  must  be  preceded  by 
the  consent  of  a  certain  number  of  the  owners.  It  does  not  apply 
where  the  effect  of  the  improvement  is  distinct  and  separate  in  its 
bearing  upon  each  owner's  premises. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order*  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  only,  the  facta 
having  been  examined  and  no  error  found  therein. 
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Fbanois  X.  Zapf,  Appellant,  v.  Lulu  N.  Carter,  Respondent. 

Form  of  order  entered  upon  a  remittitur  from  the  Court  of  Appeals — remedy  if  the 
remittitur  be  erroneous  •—  an  order  at  Special  Term  concludes  a  party  until  it  is 
reversed  on  appeal. 

An  order  of  the  Supreme  Court,  entered  upon  a  remittitur  transmitted  to  it  by 
the  Court  of  Appeals,  must  conform  strictly  to  the  remittitur.  If  the  remitti- 
tur is  erroneous  in  any  respect  the  remedy  is  by  an  application  to  the  Court  of 
Appeals  to  amend  it. 

An  order  of  the  Special  Term,  denying  an  application  properly  made  to  that 
court,  is  valid  until  reversed;  and  if  no  appeal  is  taken  from  the  Special  Term 
order,  the  Appellate  Division  will  not  entertain  a  similar  application. 

Motion  by  the  respondent,  Lulu  N.  Carter,  for  an  order  granting 
judgment  absolute  after  the  coming  down  of  the  remittitur  from 
the  Court  of  Appeals,  which  did  not  direct  judgment  absolute  for 
the  respondent. 

George  C.  Carter,  for  the  motion. 

John  Conboy,  opposed. 

Spring,  J.: 

The  respondent  presents  a  copy  of  the  remittitur  of  the  Court  of 
Appeals  and  asks  that  an  order  be  granted  for  judgment  absolute. 
The  appeal  in  this  case  was  dismissed  by  the  Court  of  Appeals,  and 
upon  the  coming  down  of  the  remittitur  the  respondent  applied  to 
the  Special  Term  for  an  order  making  the  judgment  of  the  Court  of 
Appeals  the  judgment  of  the  Supreme  Court.  The  Special  Term 
granted  the  motion.  The  order  was  entered,  but  did  not  provide 
for  judgment  absolute  in  favor  of  the  respondent.  The  order  is  not 
appealed  from,  and  we  might  well  rest  our  denial  of  the  motion  upon 
the  ground  that  the  order  granted  is  binding  npon  this  court,  as  it 
was  proper  to  make  the  application  to  the  Special  Term,  and  its 
order  is  valid  until  reversed.  Waiving  that  question,  however, 
there  is  an  insurmountable  barrier  to  the  motion.  The  appeal  was 
dismissed  by  the  Court  of  Appeals  and  its  entry  does  not  authorize 
the  entry  of  judgment  absolute.  The  remittitur  contains  the  judg- 
ment of  the  Court  of  Appeals  and  is  sent  down  to  the  court  below 
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as  the  authority  for  the  order  of  the  lower  court.  The  Court  of 
Appeals  determines  by  its  remittitur  when  judgment  absolute  may  be 
entered.  (Code  Civ.  Proc.  §  194.)  If  there  is  any  error  in  its  remittitur 
in  failing  to  order  judgment  absolute  when  the  respondent  is  entitled 
to  that  relief,  or  if  erroneous  in  any  respect,  the  court  issuing  it  may 
amend  it.  The  order  of  the  Supreme  Court  must  conform  strictly 
to  the  remittitur.  That  court  has  no  power  to  vary  the  terms  of 
this  judgment  of  the  Court  of  Appeals.  (Matter  of  Protestant  E. 
Public  School,  86  N.  T.  396 ;  WUkins  v.  Earle,  46  id.  358 ;  Parish 
v.  Parish,  87  App.  Div.  430 ;  2  Rumsey's  Pr.  [2d  ed.]  875.) 
The  motion  is  denied,  with  ten  dollars  costs. 

All  concurred. 

Motion  for  judgment  absolute  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Appellant,  v.  Henry 
J.  Heinz  Company  and  C.  A.  Haldt,  Respondents. 

Vinegar — when  the  addition  of  water  in  its  manufacture  ie  not  an  adulteration  — 
the  word  "pure "  defined. 

Where  it  appears  that,  in  the  initial  stages  of  the  manufacture  of  cider  vinegar, 
the  product  contains  so  high  a  percentage  of  acetic  acid  as  to  render  it  unmar- 
ketable, unpalatable  and  not  properly  a  vinegar  but  an  acid,  and  wholly  unfit 
for  the  purposes  to  -which  merchantable  vinegar  is  usually  put,  the  fact  that, 
for  the  purpose  of  reducing  the  percentage  of  acetic  acid  and  of  rendering  the 
product  palatable,  marketable  and  suitable  for  use  as  vinegar,  the  manufac- 
turer adds  to  the  product  a  quantity  of  water,  which,  although  not  distilled, 
is  pure  as  that  term  is  commonly  accepted,  does  not  establish  au  adulteration 
of  the  vinegar  within  the  meaning  of  sections  50,  51  and  52  of  the  Agricultural 
Law  (Laws  of  1893,  chap.  388,  as  amd.  by  Laws  of  1901,  chap.  308). 

The  word  "  pure,"  as  used  in  these  provisions  of  the  Agricultural  Law,  does  not 
mean  "chemically  pure,"  but  means  "  free  from  mixture  or  contact  with  that 
which  is  deleterious,  impairs,  vitiates  or  pollutes." 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  16th 
day  of  December,  1902,  upon  the  decision  of  the  court,  rendered 
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after  a  trial  at  the  Erie  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

John  Cwrmeen,  Attorney- General,  and  William  F*  Mackey,  for 
the  appellant. 

John  G.  Milbum9  for  the  respondents. 

Stover,  J. : 

This  action  is  brought  to  recover  penalties  for  violations  of  sec- 
tions 50,  51  and  52  of  the  Agricultural  Law  (Laws  of  1893,  chap. 
338,  as  amd.  by  Laws  of  1901,  chap.  308),  which  are  as  follows  : 

"  §  50.  Definition  of  adulterated  vinegar. —  All  vinegar  which 
contains  any  proportion  of  lead,  copper,  sulphuric  acid,  or  other 
ingredients  injurious  to  health,  or  any  artificial  coloring  matter,  or 
which  has  not  an  acidity  equivalent  to  the  presence  of  at  least  four 
and  one-half  per  centum,  by  weight,  of  absolute  acetic  acid,  or  cider 
vinegar  which  has  less  than  such  an  amount  of  acidity,  or  less  than  two 
per  centum  of  cider  vinegar  solids  on  full  evaporation  over  boiling- 
water,  shall  be  deemed  adulterated.  The  term  cider  vinegar,  when 
used  in  this  article,  means  vinegar  made  exclusively  from  pure  apple 
juice.  Provided,  however,  that  cider  vinegar  made  by  a  farmer 
in  this  State  exclusively  from  apples  grown  on  his  land,  or  their 
equivalent  in  cider  taken  in  exchange  therefor,  shall  not  be  deemed 
adulterated,  if  it  contain  two  per  centum  solids  and  sufficient  alcohol 
to  develop  the  required  amount  of  acetic  acid. 

"  §  51.  Manufacture  and  sale  of  adulterated  or  imitation 
vinegar  prohibited. —  No  person  shall  manufacture  for  sale,  keep 
for  sale  oj  offer  for  sale : 

"  1.  Any  adulterated  vinegar. 

"  2.  Any  vinegar  or  product  in  imitation  or  semblance  of  cider 
vinegar,  which  is  not  cider  vinegar. 

*  3.  As  or  for  cider  vinegar,  any  vinegar  or  product  which  is  not 
cider  vinegar. 

u§  52.  Packages  containing  cider  vinegar  to  be  branded. — 
Every  manufacturer  or  producer  of  cider  vinegar  shall  plainly  brand 
on  the  head  of  each  cask,  barrel,  keg  or  other  package  containing 
such  vinegar,  his  name  and  place  of  business  and  the  words  '  cider 
vinegar.'  And  no  person  shall  mark  or  brand  as  or  for  cider  vine- 
gar any  package  containing  that  which  is  not  cider  vinegar." 
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The  complaint,  by  several  allegations,  charges  that  the  defendants 
engaged  in  selling,  keeping  for  sale  and  offering  for  sale  "  a  sub- 
stance made  in  imitation  and  semblance  of  cider  vinegar  manufac- 
tured exclusively  from  pure  apple  juice,  and  which  was  not  and  is  not 
pure  cider  vinegar,  but  a  compound  manufactured  in  imitation  and 
semblance  thereof,"  falsely  branding  it  as  cider  vinegar,  and  that  it 
is  not  pure  cider  vinegar,  and  with  having  falsely  printed  upon  or 
affixed  labels  to  the  barrels  and  casks  containing  said  adulterated 
compound,  calculated  to  deceive  the  purchasers  of  the  spurious 
vinegar. 

Plaintiff  also  alleged  the  manufacture  by  defendants  of  an  adul- 
terated compound,  made  in  imitation  or  semblance  of  cider  vinegar, 
but  which  was  not  cider  vinegar  made  exclusively  from  pure  apple 
juice. 

Samples  were  taken  from  barrels  by  inspectors  from  the  agricul- 
tural department,  and  no  question  is  made  as  to  the  fairness  of  the 
samples.  Analyses  of  the  samples  were  made,  both  by  chemists  for 
the  State  and  chemists  for  the  defendants,  and  it  is  conceded  that 
the  samples  were  identical.  According  to  the  analysis  of  the 
defendants  the  samples  contained  the  requisite  per  centum  of  cider 
vinegar  solids,  and  the  evidence  shows  that  the  acetic  acid  may 
vary  in  cider  vinegar  from  three  to  six  or  seven  per  cent,  and 
that  the  solids  remaining  in  the  vinegar  have  no  special  virtue  or 
value,  but  are  there  simply  because  they  have  not  been  elimi- 
nated in  the  process  of  extracting  the  juice  or  in  the  process  of 
manufacture. 

The  testimony  of  the  defendants9  manager  as  to  the  making  of 
the  vinegar  showed  that  the  apples  were  squeezed,  the  juice  put  in 
tanks,  where  it  was  allowed  to  remain  for  some  time ;  then  put  in 
clearing  tanks  or  vats,  and  from  there  into  generators.  In  those 
generators  alcohol,  as  the  result  of  the  fermentation,  was  turned 
into  acetic  acid.  The  acetic  acid  was  then  put  in  tanks  and 
allowed  to  remain  for  a  long  time,  and  then  reduced  to  the  acidity 
which  the  law  permits,  and  barreled  for  use.  This  reduction  of  the 
acidity  is  accomplished  by  the  use  of  pure  water,  no  other  ingre- 
dient being  added. 

It  also  appears  that  when  taken  from  the  tanks  for  the  purpose 
of  reducing  to  vinegar  the  amount  of  acetic  acid  that  is  developed 


Digitized  by  VjOOQIC 


PEOPLE  v.  HEINZ  CO.  411 

App.  Div.]  Fourth  Department,  January,  1904. 

is  very  high ;  that  it  is  neither  palatable  nor  marketable  vinegar, 
but  is  still  acid,  as  distinguished  from  vinegar,  and  is  not  desirable 
or  marketable  for  general  use  and  such  uses  as  vinegar  is  generally 
put  to. 

We  may,  perhaps,  dispose  of  the  contention  as  to  the  defendants' 
adulteration  of  the  vinegar  as  shown  by  analyses,  by  confirming 
the  holding  of  the  trial  judge  that  the  product  of  the  defendants 
was  unadulterated  and  contained  no  proportion  of  lead,  copper,  sul- 
phuric acid  or  other  ingredients  injurious  to  health,  or  any  artificial 
coloring  matter,  and  had  an  acidity  equivalent  to  at  least  four  and 
one-half  per  centum  by  weight  of  absolute  acetic  acid,  or  not  less 
than  two  per  centum  of  cider  vinegar  solids  on  full  evaporation 
over  boiling  water,  and  that  it  complied  in  every  particular  with 
the  standards  and  requirements  of  the  statute  in  that  case  made 
and  provided. 

So  far  as  conforming  to  the  standard  required  by  section  50  of 
the  statute,  the  evidence  fully  justified  the  finding  of  the  trial  judge, 
and  no  reason  is  shown  for  interfering  with  the  conclusion  reached. 
But  the  further  claim  is  made  by  the  plaintiff  that,  inasmuch  as 
water  was  used  in  the  treatment  of  the  acetic  acid,  a  violation  of 
section  51  of  the  statute  prohibiting  the  sale  as  or  for  cider  vinegar 
of  any  product  or  vinegar  which  is  not  cider  vinegar  has  been 
shown,  and  the  allegations  of  the  complaint  are  established  thereby. 

We  do  not  think  this  a  sound  conclusion.  Having  in  view  the 
evident  intention  of  the  statute  to  prevent  adulteration  and  the 
introduction  of  deleterious  matter  into  vinegar  products,  such  con- 
struction should  be  given  to  the  statute  as  would  accomplish  this 
purpose,  while  not  trenching  upon  the  rights  of  the  manufacturer 
or  dealer  in  vinegar  products.  We  think  the  construction  attempted 
to  be  given  to  the  word  "  pure,"  as  used  in  section  50  of  the  statute, 
is  not  the  construction  intended  by  the  legislators.  The  word  "  pure  " 
means  not  only  free  from  all  foreign  substance  but  in  its  original 
sense  "  pure  "  means  "  free  from  any  defiling  or  objectionable  mix- 
ture." We  have  in  chemistry  pure  products,  but  in  the  various  uses 
the  chemical  standard  is  modified  to  a  great  extent.  For  instance, 
we  speak  of  pure  water,  meaning  by  that  water  that  is  not  contami- 
nated, not  defiled,  not  vitiated,  although  it  may  have  mineral  salts 
in  solution.    It  may  have  in  solution  any  product  not  deleterious ; 
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yet,  strictly  speaking,  the  only  water  that  can  be  said  to  be  chemic- 
ally pare  is  distilled  water.  Still,  in  the  various  legislative  acts  pro- 
viding for  pare  water  for  municipalities  and  communities,  it  has 
never  been  contemplated  that  absolutely  chemically  pure,  distilled 
water  was  to  be  procured. 

Under  the  evidence  in  this  case,  and  it  is  undisputed,  the  presence 
of  water  is  necessary  in  order  to  make  a  vinegar.  In  the  process  of 
manufacture  the  high  percentage  of  acetic  acid  renders  the  product 
unmarketable,  unpalatable,  and  not  properly  a  vinegar,  but  an  acid, 
and  wholly  unfit  for  the  purposes  to  which  merchantable  vinegar  is 
usually  put. 

There  is  no  denial  that  the  water  was  pure  water  in  the  common 
acceptation  of  these  words,  not  distilled  water,  and  there  is  no  claim 
made  nor  evidence  to  show  that  its  addition  was  deleterious  or  in 
any  way  impaired  the  quality  or  deteriorated  the  product,  but,  upon 
the  contrary,  it  rendered  the  product  a  palatable  and  marketable 
article. 

The  object  of  the  statute,  namely,  to  prevent  adulteration  and 
injury  to  health,  is  not  defeated,  or  in  any  way  hindered,  by  the 
treatment  of  the  apple  juice  in  the  course  of  manufacture  by  the 
introduction  of  pure  water,  for  the  purpose  of  reducing  the  acid  to 
vinegar.  And  so  long  as  the  product  complied  with  the  standard  of 
unadulterated  products,  all  its  ingredients  being  pure,  and  in  no  way 
deleterious,  it  ought  not  to  be  declared  impure  or  adulterated. 

The  construction  to  be  given  to  the  word  "  pure,"  as  used  in 
section  50  of  this  statute,  should  be  "  free  from  mixture  or  contact 
with  that  which  is  deleterious,  impairs,  vitiates  or  pollutes."  Within 
this  definition  no  violation  of  the  statute  has  been  shown,  and  the 
findings  of  the  trial  judge  were  justified  by  the  evidence. 

No  error  appears,  and  the  judgment  should  be  affirmed,  with 
costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Digitized  by  VjOOQIC 


WILLIAMS  v.  GERMAN  INSURANCE  CO.       413 
App.  Div.]  Fourth  Department,  January,  1904. 

John  R.  Williams,  as  Temporary  Receiver  of  The  Holbrook  Insole 
Company,  Respondent,  v.  The  German  Insurance  Company, 
Appellant. 

Fire  insurance  policy — the  limitation  therein  requiring  suit  to  be  "commenced 
within  twelve  months  next  after  the  fire,'*  construed — the  time  rune  until  sixty 
days  after  an  appraisal  where  an  appraisal  takes  place — estoppel  of  the  company 
—  abandonment  of  an  appraisal  and  proceeding  to  sue,  not  authorized. 

In  an  action  upon  a  policy  of  fire  insurance  it  appeared  that  the  policy  provided 
that  in  the  event  of  a  disagreement  as  to  the  amount  of  the  loss,  it  should  be 
ascertained  by  two  appraisers,  one  appointed  by  the  insurer  and  one  by  the 
insured,  and  that  the  two  appraisers  should  have  power  to  select  an  umpire; 
that  the  policy  also  provided  that  if  an  appraisal  was  had,  the  loss  should  not 
become  payable  until  sixty  days  after  the  appraisers  had  made  their  award. 
Another  clause  in  the  policy  provided  as  follows:  "  No  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements,  nor  unless  commenced  within  twelve  months  next  after  the  fire." 

The  fire  occurred  on  October  9,  1900.  August  8,  1901,  an  agreement  was  made 
appointing  Appraisers  to  determine  the  amount  of  the  loss.  Without  any  fault 
on  the  part  of  either  party  the  appraisers  did  not  meet  until  October  7,  1901. 
They  met  at  this  time  and  looked  over  the  property,  but  did  not  choose  an 
umpire.  'Upon  separating,  however,  they  agreed  to  make  inquiries  as  to  sev- 
eral names  submitted  for  the  position  of  umpire. 

October  8,  1901,  before  the  appraisers  had  again  met,  the  insured  brought  an 
action  upon  the  policy. 

On  September  80,  1901,  the  insured's  attorney  wrote  to  the  insurer's  attorney 
requesting  that  a  stipulation  be  given  extending  the  time  to  bring  an  action 
until  thirty  days  after  the  completion  of  the  appraisal,  to  which  the  insurer's 
attorney  replied  that  no  action  could  be  brought  until  the  lapse  of  sixty  days 
after  the  appraisers  had  made  the  award,  and  that  no  stipulation  was  necessary 
to  protect  the  insured. 

Held,  that  the  plaintiff  was  not  justified  in  abandoning  the  appraisal  proceedings 
and  in  resorting  to  an  action  to  recover  the  amount  of  his  loss; 

That  the  defendant  had  not  waived  its  right  to  an  appraisal  of  the  loss; 

That  the  plaintiff  would  not  have  lost  his  right  of  action  Upon  the  expiration  of 
twelve  months  from  the  time  of  the  fire; 

That,  under  the  policy,  if  an  appraisal  was  had,  an  action  could  not  be  brought 
upon  the  policy  until  sixty  days  after  the  appraisers'  award,  but  that,  in  the 
absence  of  any  reason  for  extending  the  time  growing  out  of  the  appraisal,  the 
action  must  be  brought  within  one  year; 

That  the  defendant  had  effectually  estopped  itself  from  asserting  the  force  of  the 
provision  requiring  the  bringing  of  the  action  within  twelve  months  after  the  fire. 

Appeal  by  the  defendant,  The  German  Insurance  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
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in  the  office  of  the  clerk  of  the  county  of  Oneida  on  the  6th  day 
of  April,  1903,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
6th  day  of  April,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Seward  A.  Simons,  for  the  appellant. 

Richard  12.  Martin,  for  the  respondent. 

Stover,  J. : 

This  action  was  brought  upon  a  policy  of  insurance  containing  a 
use  and  occupancy  clause.  The  policy  contained  these  provisions : 
"  This  company  shall  not  be  held  to  have  waived  any  provision  or 
condition  of  this  policy,  or  any  forfeiture  thereof,  by  any  require- 
ment, act  or  proceeding  on  its  part  relating  to  the  appraisal,  or  to 
any  examination  herein  provided  for,  and  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  ascertainment,  estimate  and 
satisfactory  proof  of  the  loss  herein  required  have  been  received  by 
this  company,  including  an  award  by  appraisers  when  appraisal  has 
been  required." 

The  provision  as  to  appraisal  is  as  follows : 

"  In  the  event  of  disagreement  as  to  the  amount  of  loss;  the  same 
shall,  as  above  provided,  be  ascertained  by  two  competent  and  dis- 
interested appraisers,  the  insured  and  this  company  each  selecting 
one,  and  the  two  so  chosen  shall  first  select  a  competent  and  disin- 
terested umpire;  the  appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  separately  sound  value  and  damage,  and. 
failing  to  agree,  shall  submit  their  differences  to  the  umpire,  and 
the  award  in  writing  of  any  two  shall  determine  the  amount  of 
such  loss ;  the  parties  thereto  shall  pay  the  appraiser  respectively 
selected  by  them,  and  shall  bear  equally  the  expenses  of  the  appraisal 
and  umpire." 

By  another  clause  of  the  policy  it  was  provided :  "  No  suit  or 
action  on  this  policy  for  the  recovery  of  any  claim  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after  full  compliance  by  the 
insured  with  all  the  foregoing  requirements,  nor  unless  commenced 
within  twelve  months  next  after  the  fire." 

A  fire  causing  loss  under  the  policy  occurred  on  October  9,  1900. 
Proof  of  loss  was  filed  by  the  insured,  and  an  offer  of  appraisal  was 
made.     On  August  8,  1901,  an  agreement  to  submit  to  appraisers 
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was  made,  by  which  it  was  agreed  that  the  matter  in  difference 
should  be  submitted  to  two  appraisers  named,  and  that  the  two 
appraisers  named  should  select  an  umpire,  all  under  and  in  compli- 
ance with  the  above-quoted  clause  of  the  policy  relating  to  appraisal. 
The  appraiser  named  by  the  insured  was  not  able  to  proceed  at  once 
when  requested,  and,  without  any  fault  of  either  party,  a  meeting  of 
appraisers  was  not  had  until  October  7,  1901,  at  which  time  the 
appraisers  met  and  looked  over  the  property,  but  did  not  choose  an 
umpire ;  but,  upon  separating,  agreed  to  make  inquiries  as  to  several 
names  submitted,  so  as  to  be  able  to  choose.  Before  another  meet- 
ing of  the  appraisers,  and  on  the  8th  day  of  October,  1901,  this 
action  was  commenced. 

On  September  30,  1901,  plaintiffs  attorney  wrote  to  defend- 
ant's attorney  requesting  that  a  stipulation  be  given  extending  the 
time  to  bring  action  until  thirty  days  after  completion  of  appraisal, 
to  which  defendant's  attorney  replied  by  telegram  and  letter  that 
the  policy  protected  the  insured,  and  provided  that  no  action  could 
be  brought  until  the  lapse  of  sixty  days  after  the  award  by  the 
appraisers,  and  that  no  stipulation  was  necessary  to  protect  plaintiff. 

We  think  the  principle  involved  in  Silver  v.  Western  Assurance 
Company  (164  N.  Y.  381)  is  applicable  to  this  case ;  that  is,  that 
when  an  agreement  to  submit  to  appraisal  has  been  entered  into, 
both  parties  are  bound  to  act  in  good  faith,  and  when  there  is  no 
evidence  that  the  insurer  is  acting  in  bad  faith,  either  in  the  execution 
of  the  agreemeut  or  for  the  purpose  of  defeating  its  object,  the 
insured  is  not  justified  in  abandoning  the  proceedings  and  resorting 
to  an  action  to  recover  the  amount  of  the  loss.  It  is  claimed  that 
the  insurer  waived  its  rights  to  an  appraisal,  and  the  trial  court  sub- 
mitted to  the  jury  the  question  "  Did  the  defendant  waive  its  rights 
to  an  appraisal  under  the  policy  and  under  the  agreement  for 
appraisal  set  out  in  the  complaint  in  the  second  count? "  and  the  jury 
found  affirmatively  upon  this  question.  We  think  this  was  error. 
There  is  no  evidence  in  the  case  upon  which  it  could  be  said  that 
defendant  had  waived  its  rights.  Upon  the  contrary,  it  was  pro- 
ceeding in  carrying  out  the  appraisal.  It  was  not  responsible  for 
the  delay  in  making  the  agreement,  from  October  to  August,  and 
after  the  making  of  the  agreement  it  was  the  plaintiffs  appraiser 
who   was  unable  for  several  weeks  to  attend  to  the  business  of 
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appraisal.  An  examination  of  the  evidence  does  not  disclose  any- 
thing upon  which  a  finding  of  waiver  can  be  based. 

But  it  is  claimed  that  plaintiff  would  have  lost  his  right  of  action 
upon  the  expiration  of  twelve  months  from  the  time  of  the  fire. 
We  do  not  think  this  well  founded. 

The  apparent  inconsistency  between  the  provisions  of  the  policy 
as  to  beginning  an  action  within  twelve  months  after  the  fire 
and  the  one  providing  that  an  action  shall  not  be  brought  until  sixty 
days  after  an  award  by  appraisers,  disappears  when  considered  as 
applicable  to  different  conditions.  So  they  may  be  construed  as 
meaning  that  in  the  event  of  appraisal  the  time  is  extended  until 
sixty  days  after  an  award ;  but  in  the  absence  of  any  reason  for 
extending,  growing  out  of  the  appraisal,  the  action  must  be 
brought  within  one  year. 

Under  the  evidence  in  this  case  no  action  could  be  brought  until 
after  sixty  days  from  the  making  of  the  award.  We  are  not  now 
considering  the  effect  of  the  bad  faith  of  either  party,  or  any  cir- 
cumstances that  might  defeat  the  making  of  an  award,  for  the 
reason,  as  above  stated,  that  the  evidence  does  not  disclose  any  fact 
upon  which  such  consideration  can  be  based.  And  while  there 
might  be  cases  in  which  an  appraisal  might  be  abandoned,  none  is 
suggested  by  the  evidence  here. 

The  waiver,  if  any  is  to  be  predicated  upon  the  testimony,  was  of 
the  limitation  to  twelve  months,  both  by  necessary  inference  from 
the  acts  of  the  parties,  and  by  the  actual  notice  given  by  the  attor- 
ney when  asked  for  a  stipulation  extending  the  time.  Defendant 
had  construed  that  clause  as  not  effective,  and  had  effectually 
estopped  itself  from  asserting  its  force. 

Having  entered  into  the  agreement  of  appraisal,  both  parties 
were  bound  to  proceed  in  good  faith,  and  the  insured,  as  well  as  the 
insurer,  was  bound  to  proceed  to  an  award,  and  to  do  nothing  to 
prevent  a  determination. 

We  do  not  discuss  other  questions  presented  on  the  appeal,  as  the 
judgment  must  be  reversed  for  the  foregoing  reasons. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  the  appellant  to  abide  event  upon  questions  of  law  only. 
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Harvard  Brewing  Company,  Appellant,  v.  Arthur  G.  Spkrber 
and  Others,  Respondents. 

Bond,  guaranteeing  the  payment  of  good*  sold  on  credit,  given  to  replace  a  defective 
bond  —  the  liability  thereunder  embraces  not  only  the  sales  subsequent,  but  those 
prior  to  its  delivery. 

On  March  11,  1901,  Arthur  G.  Sperber,  a  bottler  and  dealer  in  malt  liquors, 
entered  into  an  agreement  with  a  brewing  company,  by  which  he  agreed  to 
purchase,  bottle  and  sell  the  goods  of  the  brewing  company  exclusively.  The 
contract  contained  the  following  provision:  "The  party  of  the  second  part 
(Arthur  G.  Sperber)  hereby  agrees  to  furnish  a  good  and  sufficient  bond  with 
two  sureties,  in  the  sum  of  three  thousand  dollars  ($8,000),  to  guarantee 
the  said  party  of  the  first  part  (the  brewing  company)  against  all  loss  from  the 
sale  of  said  products,  and  from  any  credit  that  may  be  extended  or  money 
advanced  by  the  party  of  the  first  part,  in  the  establishment  of  the  business  of 
the  party  of  the  second  part." 

On  the  same  day  the  bond  provided  for  in  the  contract  was  delivered  to  the 
brewing  company.  After  the  lapse  of  several  months  it  was  found  that  the 
bond  was  defective  in  that  it  did  not  specify  the  penalty  thereof.  For  that 
reason  alone  the  original  bond  was  surrendered  to  Sperber  on  May  6, 1902,  and 
a  new  bond  was  executed,  which  contained  the  same  recitals  and  conditions  as 
the  original  bond  with  the  exception  that  it  provided  the  penalty.  The  new 
bond  provided  as  follows:  "  Whereas,  Arthur  G.  Sperber  is  engaged  in  the 
bottling  and  wholesaling  of  malt  liquors  in  the  city  of  Rochester,  State  of  New 
York,  and  wishes  to  continue  to  purchase  beer  and  malt  liquors  of  the  Harvard 
Brewing  Company  of  Lowell,  Commonwealth  of  Massachusetts,  and  purchased 
the  same  upon  credit  from  time  to  time,  in  accordance  with  the  terms  of  an 
agreement  made  the  11th  day  of  March,  1901,  and  duly  executed  by  the  said 
Harvard  Brewing  Company  and  the  said  Arthur  G.  Sperber;  and 

"  Whereas,  said  Arthur  G.  Sperber  is  indebted  to  said  Brewing  Company  and 
desires  to  obtain  credit  for  the  purchase  of  said  malt  liquors  of  the  Harvard 
Brewing  Company. 

"Now,  therefore,  the  condition  of  the  obligation  is  such  that  if  the  bounden 
Arthur  G.  Sperber  shall  pay  and  liquidate  for  all  beers  and  liquors  furnished 
by  the  said  Harvard  Brewing  Company  that  he  purchases  from  time  to  time, 
and  shall  faithfully  live  up  to  *  *  *  the  terms  of  the  aforesaid  agreement 
made  and  executed  the  11th  day  of  March,  1901,  and  refund  all  moneys  which 
may  be  advanced  by  the  said  Harvard  Brewing  Company,  or  moneys  or 
credits  extended  to  him  according  to  this  obligation,  then  this  obligation  is  to 
be  void,  otherwise  to  remain  in  full  force,  virtue  and  effect." 

Held,  that  the  sureties  upon  the  new  bond  were  liable  to  the  extent  of  the  penalty 
thereof,  not  only  for  the  indebtedness  incurred  by  Sperber  to  the  brewing  com- 
App.  Div.— Vol.  XC.        27 
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pany  subsequent  to  the  execution  of  the  new  bond,  but  also  for  the  indebted- 
ness incurred  by  him  to  the  brewing  company  after  the  making  of  the  con- 
tract and  prior  to  the  execution  of  the  new  bond. 

Appeal  by  the  plaintiff,  the  Harvard  Brewing  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  4th  day  of 
September,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Monroe  Trial  Term,  a  jury  having  been  waived. 

The  action  was  commenced  January  22,  1903,  to  recover  the  sum 
of  $3,000  upon  a  bond  executed  by  the  defendant  Arthur  G. 
Sperber,  as  principal,  and  by  his  codefendants  as  sureties,  bearing 
date  the  29th  day  of  April,  1902. 

Porter  M.  French,  for  the  appellant 

C.  C.  Werner,  for  the  respondents. 

McLennan,  P.  J. : 

The  plaintiff,  a  foreign  corporation,  is  engaged  in  the  manufac- 
ture and  sale  of  ales  and  beers.  The  defendant  Arthur  G.  Sperber, 
at  the  times  hereinafter  mentioned,  was  engaged  in  the  business  of 
bottling  and  selling  to  the  trade  malt  liquors  at  Rochester,  N.  Y. 
On  the  11th  day  of  March,  1901,  he  entered  into  an  agreement  with 
the  Harvard  Brewing  Company,  in  writing,  by  which  he  agreed  to 
purchase  goods  manufactured  by  the  plaintiff,  at  certain  prices,  and 
to  bottle  and  sell  such  goods  exclusively.  His  agreement  also  con- 
tained the  following  provision  :  "  The  party  of  the  second  part  (the 
defendant  Arthur  G.  Sperber)  hereby  agrees  to  furnish  a  good  and 
sufficient  bond  with  two  sureties,  in  the  sum  of  three  thousand  dol- 
lars ($3,000),  to  guarantee  the  said  party  of  the  first  part  (plaintiff) 
against  all  loss  from  the  sale  of  said  products,  and  from  any  credit 
that  may  be  extended  or  money  advanced  by- the  party  of  the  first 
part,  in  the  establishment  of  the  business  of  the  party  of  the  second 
part." 

The  learned  trial  court  found  that  on  or  about  the  date  of  the 
execution  of  said  agreement,  to  wit,  the  11th  day  of  March,  1901, 
the  defendants,  pursuant  to  the  provisions  of  said  agreement, 
executed  and  delivered  to  the  plaintiff  their  certain  bond,  the  con- 
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ditions  of  which  were  identical  with  those  of  the  bond  upon  which 
this  action  is  founded ;  that  after  the  lapse  of  several  months,  and 
shortly  before  the  execution  and  delivery  of  the  bond  in  suit,  it 
was  discovered  that  the  bond  first  delivered  was  defective  in  that  it 
did  not  specify  the  penalty  thereof,  and  that  for  that  reason  alone, 
on  the  6th  day  of  May,  1902,  the  same  was  surrendered  to  the 
defendant  Arthur  G.  Sperber,  and  that  thereupon  the  defendants 
executed  and  delivered  to  the  plaintiff  the  bond  in  suit,  the  recitals 
and  conditions  of  which,  so  far  as  material  in  this  discussion,  read 
as  follows : 

"  Whereas,  Arthur  G.  Sperber  is  engaged  in  the  bottling  and 
wholesaling  of  malt  liquors  in  the  city  of  Rochester,  State  of  New 
York,  and  wishes  to  continue  to  purchase  beer  and  malt  liquors  of 
the  Harvard  Brewing  Company  of  Lowell,  Commonwealth  of 
Massachusetts,  and  purchased  the  same  upon  credit  from  time  to 
time,  in  accordance  with  the  terms  of  an  agreement  made  the  11th 
day  of  March,  1901,  and  duly  executed  by  the  said  Harvard  Brew- 
ing Company  and  the  said  Arthur  G.  Sperber ;  and 

"  Whereas,  said  Arthur  G.  Sperber  is  indebted  to  said  Brewing 
Company  and  desires  to  obtain  credit  for  the  purchase  of  said  malt 
liquors  of  the  Harvard  Brewing  Company. 

"  Now,  therefore,  the  condition  of  the  obligation  is  such  that  if 
the  bounden  Arthur  G.  Sperber  shall  pay  and  liquidate  for  all  beers 
and  liquors  furnished  by  the  said  Harvard  Brewing  Company  that 
he  purchases  from  time  to  time,  and  shall  faithfully  live  up  to 
*  *  *  the  terms  of  the  aforesaid  agreement  made  and  executed 
the  11th  day  of  March,  1901,  and  refund  all  moneys  which  may  be 
advanced  by  the  said  Harvard  Brewing  Company,  or  moneys  or 
credits  extended  to  him  according  to  this  obligation,  then  this  obli- 
gation is  to  be  void,  otherwise  to  remain  in  full  force,  virtue  and 
effect." 

The  trial  court  also  found  that  between  the  date  of  the  said  agree- 
ment and  the  6th  day  of  May,  1902,  the  date  of  the  delivery  of 
the  bond  in  suit,  the  plaintiff  sold  to  the  defendant  Arthur  G. 
Sperber  goods  to  the  amount  of  $4,569.31,  no  part  of  which  has 
been  paid ;  and  also  that  the  plaintiff  sold  and  delivered  to  said' 
Arthur  G.  Sperber,  pursuant  to  the  agreement  between  the  parties, 
between  the  6th  day  of  May,  1902,  and  the  12th  day  of  December, 
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1902,  goods  amounting  to  $2,248.91,  to  apply  upon  which  certain 
sums  had  been  specifically  paid,  amounting  to  the  sum  of  $1,018.60, 
leaving  due  and  unpaid  thereon  a  balance  of  $1,230.31. 

In  his  conclusions  of  law  the  learned  trial  justice  determined  that 
the  defendants  are  not  liable  upon  the  bond  in  suit,  for  any  indebted- 
ness of  the  defendant  Arthur  G.  Sperber,  for  goods  sold  and 
delivered  to  him  pursuant  to  said  agreement,  prior  to  the  said  6th 
day  of  May,  1902,  and  that  their  liability  must  be  held  to  cover  only 
such  debts  and  obligations  of  said  defendant  as  were  incurred  pur- 
suant to  said  agreement  from  and  after  said  date,  and  awarded  judg< 
ment  for  the  plaintiff  for  the  unpaid  balance  of  such  indebtedness,  to 
wit,  $1,230.31,  together  with  costs  of  the  action. 

The  plaintiff  duly  excepted  to  such  conclusions,  and  the  question 
involved  therein  is  now  before  this  court. 

A  reading  of  the  agreement,  pursuant  to  which  all  the  purchases 
and  sales  of  goods  between  Sperber  and  the  plaintiff  were  made,  and 
particularly  the  provision  thereof  above  quoted,  shows  that  it  con- 
templated that  at  some  time  in  the  future  a  "  good  and  sufficient 
bond  with  two  sureties,  in  the  sum  of  three  thousand  dollars " 
should  be  executed  and  delivered  to  the  plaintiff  to  protect  it  against 
loss  upon  cmy  and  all  obligations  of  Arthur  G.  Sperber,  contracted 
pursuant  to  said  agreement.  The  trial  court  found  as  a  fact  that  in 
furtherance  of  such  agreement  the  defendants  did  furnish  a  bond 
containing  the  same  recitals  and  conditions  found  in  the  bond  in  suit, 
but  that  the  same  was  not  "  good  and  sufficient,"  but  was  defective 
in  that  it  failed  to  express  the  penalty  for  which  the  obligors  were 
to  be  bound;  that  the  same  was  for  that  reason  thereafter  sur- 
rendered to  the  principal  obligor,  who  delivered  to  the  plaintiff  in 
exchange  therefor  the  bond  upon  which  this  action  was  brought, 
which  differs  from  the  one  originally  delivered  only  in  the  single 
feature  wherein  the  same  was  defective. 

There  is  no  provision  in  the  last-mentioned  instrument  by  which 
the  obligors  sought  to  limit  their  liability  to  the  debts  and  obli- 
gations incurred  by  the  principal  subsequent  to  the  execution  and 
delivery  thereof ;  but,  upon  the  contrary,  the  same  recites  the  fact 
that  "  Arthur  G.  Sperber  is  engaged  "  in  bottling  and  selling  malt 
liquors,  "  and  purchased  the  same  upon  credit  from  time  to  time,  in 
accordance  with  the  terms  of  an  agreement  made  the  11th  day  of 
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March,  1901 ;  *  *  *  "  and  further,  "  whereas,  said  Arthur  6. 
Sperber  is  indebted  to  said  Brewing  Company  and  desires  to  obtain 
credit  for  the  purchase  of  said  malt  liquors."  After  such  recitals 
of  facts,  which  were  subsequently  found  by  the  trial  court,  the 
instrument  expresses  the  condition  of  the  obligation  to  be  that 
"  Arthur  G.  Sperber  shall  pay  and  liquidate  for  all  beers  and  liquors 
furnished  by  the  said  Harvard  Brewing  Company    *    *    *    and 

,  shall  faithfully  live  up  to  *  *  *  the  terms  of  the  aforesaid 
agreement,  *  *  *  and  refund  all  moneys  which  may  be 
advanced  by  the  said  Harvard  Brewing  Company  or  moneys  or 
credits  extended  to  him.     *    *    * " 

As  we  read  the  contract  of  the  obligors  we  are  unable  to  see 
wherein  it  warrants  the  conclusion  that  it  does  not  in  terms  embrace 
all  liabilities  of  the  principal,  incurred  pursuant  to  the  agreement 

.  therein  referred  to,  to  the  extent  of  $3,000. 

In  BeUoni  v.  Freeborn  (63  N.  Y.  383,  388)  the  court,  in  declaring 
the  obligations  of  sureties,  uses  this  language:  "In  guarantees, 
letters  of  credit  and  other  obligations  of  sureties,  the  terms  used 
and  the  language  employed  are  to  have  a  reasonable  interpretation 
according  to  the  intent  of  the  parties  as  disclosed  by  the  instrument, 
read  in  the  light  of  the  surrounding  circumstances  and  the  purposes 
for  which  it  was  made,  *  *  *  and  if  the  surety  has  left  any- 
thing ambiguous  in  his  expressions  the  ambiguity  (should)  be  taken 
most  strongly  against  him." 

If  there  be  any  question  as  to  the  construction  to  be  given  the 
bond  in  question  the  language  employed  by  the  parties  must  be 
interpreted  by  the  court  "  in  the  light  of  the  surrounding  circum- 
stances and  the  purposes  for  which  it  was  made." 

From  the  facts  found  by  the  trial  court  respecting  the  execution, 
delivery  and  surrender  of  the  first  bond  and  the  execution  and 
delivery  of  the  bond  in  suit,  the  only  inference  deducible  is  that  the 
latter  instrument  was  executed  and  delivered  by  the  defendants  with 
the  purpose  and  intent  of  substituting  it  for  the  former,  and  that 
the  indemnity  which  was  thereby  sought  to  be  afforded  the  plaintiff 
was  for  all  obligations  of  the  principal  incurred  in  accordance  with 
the  agreement  between  him  and  the  plaintiff  and  which  would  have 
been  embraced  within  the  terms  of  the  original  bond.  A  different 
conclusion  would  impugn  the  good  faith  and  honesty  of  the  defend- 
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ants  and  charge  them  with  an  act  of  duplicity  by  which  they  should 
not  be  permitted  to  profit. 

These  considerations  lead  to  the  conclnsion  that  the  learned  trial 
court  committed  error  in  limiting  the  liability  of  the  defendants 
to  those  items  of  indebtedness  contracted  by  Arthur  G.  Sperber 
subsequent  to  the  execution  and  delivery  of  the  bond  in  suit,  and 
that  the  plaintiff  should  have  been  awarded  judgment  against  the 
defendants  for  the  total  unpaid  indebtedness  of  said  Sperber  up  to 
the  amount  of  indemnity  provided  by  said  bond,  to  wit,  the  sum  of 
$3,000. 

All  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  upon  questions  of  law  only,  the  facts  having  been 
examined  and  no  error  found  therein. 


The  People  of  the  State  of  New  Yobk,  Appellant,  v.  Adelbbrt 
Snyder,  Respondent,  Impleaded  with  Willis  Van  Aebnam. 

A  person  indicted  for  burning  a  fallow  in  violation  of  section  229  of  the  Forest ,  Fish 
and  Game  Law  may,  after  being  acquitted,  be  sued  for  the  penalty  provided  in 
that  section  —  the  defendants  intent  is  immaterial. 

The  trial  and  acquittal  of  a  person  indicted  under  section  229  of  the  Forest,  Fish 
and  Game  Law  (Laws  of  1900,  chap.  20),  which  prohibits  the  burning  of  fal- 
lows, stumps,  etc.,  during  certain  periods  of  the  year,  and  further  provides: 
"Any  person  violating  any  provision  of  this  section  is  guilty  of  a  misde- 
meanor, and  in  addition  thereto  is  liable  to  a  penalty  of  three  hundred  dollars/* 
does  not  constitute  a  bar  to  the  maintenance  of  a  civil  action  by  the  People  of 
the  State  of  New  York  against  such  person  to  recover  the  penalty  provided  in 
that  section. 

Williams  and  Stover,  JJ.,  dissented. 

An  action  for  the  penalty  prescribed  in  this  section  is  a  civil  action  pure  and 
simple,  and  the  question  of  the  defendant's  intent  is  not  a  necessary  feature  of 
the  plaintiff's  case. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  60  much  of  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendants,  entered  in  the  office  of  the  clerk  of  the  county 
of  Lewis  on  the  23d  day  of  April,  1903,  as  was  entered  upon  the 
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dismissal  of  the  complaint  by  direction  of  the  court  as  to  the 
defendant  Snyder,  after  a  trial  at  the  Lewis  Connty  Trial  Term,  and 
also  from  so  much  of  an  order  entered  in  said  clerk's  office  on  the 
27th  day  of  April,  1903,  as  denies  the  plaintiffs  motion  for  a  new  trial 
as  to  the  defendant  Snyder,  made  upon  the  minutes. 

C.  S.  MerenesSj  for  the  appellant. 
Iiyel  do  Merrell,  for  the  respondent. 

Spring,  J. : 

The  defendant  and  one  Van  Aernam  were  sued  for  a  penalty  in 
burning  a  fallow  in  violation  of  section  229  of  the  Forest,  Fish  and 
Game  Law  (Laws  of  1900,  chap.  20).  The  record  shows  that  the 
defendant  Snyder  had  been  indicted,  tried  and  acquitted  for  the 
same  acts  which  constituted  the  cause  of  action.  Upon  the  pres- 
entation of  the  record  of  acquittal  the  complaint  was  dismissed  as  to 
him  and  the  jury  acquitted  Van  Aernam.  The  People  appeal  only 
from  the  judgment  of  dismissal,  and  the  single  question  up  for 
review  is  whether  the  judgment  of  acquittal  is  a  bar  to  the  action 
by  the  People  to  recover  the  penalty  which  the  section  provides. 

Section  229,  after  prohibiting  the  burning  of  fallows,  stumps,  etc., 
during  certain  periods  of  the  year,  prescribes :  "  Any  person  violat- 
ing any  provision  of  this  section  is  guilty  of  a  misdemeanor,  and  in 
addition  thereto  is  liable  to  a  penalty  of  three  hundred  dollars." 

Two  distinct  remedies  are  allowable  against  one  violating  the  pro- 
visions of  this  section  of  the  act.  One  to  obtain  the  punishment  of 
the  offender  for  committing  a  misdemeanor,  and  the  other  a  civil 
action  to  recover  the  penalty.  This  method  of  double  punishment 
of  offenders  guilty  of  misdemeanors  has  long  been  much  in  vogue  by 
various  statutes  in  this  State.  For  instance,  chapter  628  of  the 
Laws  of  1857  (Excise  Law) ;  section  21  of  chapter  534  of  the  Laws 
of  1879  (fishing  out  of  season) ;  section  19  of  chapter  183  of  the 
Laws  of  1885  (deception  in  sales  of  dairy  products). 

At  the  outset  it  will  be  noted  that  the  conviction  or  acquittal  in 
the  criminal  action  would  not  be  conclusive  against  one  who  has 
sustained  damages  by  the  acts  which  compose  the  criminal  charge. 
From  the  early  history  of  the  State  this  has  been  made  so  by  statute. 
(tfewton  v.  Porter,  5  Lans.  416, 423.)    The  Code  of  Civil  Procedure 
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in  a  sweeping  section  (1899)  provides  that  civil  and  criminal  prose- 
cutions do  not  merge.  (See,  also,  sections  8  and  13  of  that  Code  as 
to  criminal  contempts.) 

The  contention  here,  however,  is  founded  largely  upon  the  facts 
that  the  two  remedies  are  prosecuted  in  the  name  of  the  People, 
and  the  suit  for  the  penalty  is  quasi  criminal  in  character.  They 
are,  however,  entirely  independent,  and  one  is  a  criminal  and  the 
other  a  civil  action.  The  rules  governing  the  trials  in  the  two 
cases  are  dissimilar.  In  the  criminal  action  the  evidence  must 
satisfy  the  jury  of  the  guilt  of  the  defendant  beyond  a  reasonable 
doubt.  The  taking  of  the  evidence  of  a  non-resident  witness  by 
commission  at  the  instance  of  the  People  is  not  permissible  in 
a  criminal  prosecution.  The  manner  of  eliciting  proof  is  more 
restricted  and  the  district  attorney  in  presenting  the  case  to  the  jury 
must  keep  in  a  more  narrow  groove  than  the  counsel  in  a  civil 
action.  (People  v.  Fielding,  158  N.  Y.  542,  547 ;  People  v.  Milks, 
55  App.  Div.  372.)  The  jury  without  any  departure  from  the 
strict  letter  of  the  law  or  from  any  misapprehension  of  the  evi- 
dence might  acquit  in  a  criminal  action  and  upon  the  same  proof 
and  with  equal  propriety  render  a  verdict  for  the  amount  of  the 
penalty. 

The  authorities  in  this  State  as  far  as  our  research  has  extended 
are  uniform  in  holding  that  the  two  actions  are  not  at  all  dependent 
upon  each  other.  In  People  v.  Rohrs  (49  Hun,  150)  the  action 
was  to  recover  penalties  pursuant  to  chapter  183  of  the  Laws  of 
1885,  entitled  "  An  act  to  prevent  deception  in  the  sale  of  dairy 
products."  The  act  made  the  offender  guilty  of  a  misdemeanor 
punishable  by  fine  or  imprisonment  and  in  addition  thereto  pro- 
vided that  he  should  forfeit  and  pay  a  penalty  of  $500.  The 
statute,  it  will  be  observed,  is  almost  identical  with  the  one  under 
consideration.  The  defendants  offered  to  prove  that  the  defendant 
Rohrs  had  been  tried  and  acquitted  for  the  offense  set  out  in  the 
complaint,  but  the  evidence  was  excluded.  Upon  appeal  the  court 
sustained  this  ruling  saying  (at  p.  150) :  "The  parties  to  the  crimi- 
nal proceeding  were  the  People,  the  plaintiffs  in  this  action,  and 
Rohrs,  one  of  the  defendants  in  this  action.  The  question  litigated 
in  the  criminal  proceeding  was  whether  or  not  Rohrs  had  violated 
the  statute.    It  was  judicially  determined  that  he  had  not  so  dona 
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It  would  seem,  therefore,  that  the  very  question  to  be  tried  in  this 
oction  had  already  been  litigated  between  the  parties  and  deter- 
mined in  the  defendant  Rohrs'  favor.  The  difficulty,  however, 
in  holding  that  the  result  in  the  criminal  proceeding  estopped 
the  People  from  trying  the  question  of  Rohrs'  violation  of  the 
statute  in  this  action,  arises  from  the  fact  that  if  Rohrs  had 
been  found  guilty  in  the  criminal  action,  the  record  in  that  action 
would  not  have  been  evidence*  against  Rohrs  in  this  action,  and, 
therefore,  because  of  the  want  of  mutuality,  no  estoppel  can  arise." 
In  People  v.  Stevens  (13  Wend.  341)  the  defendant  was  indicted  for 
selling  liquor  without  a  license.  He  pleaded  in  bar  a  judgment  in 
a  civil  action  for  a  penalty  for  the  same  offense.  The  district  attor- 
ney demurred  to  the  plea  and  it  was  held  bad  by  the  Court  of  Ses- 
sions and  upon  appeal  the  judgment  sustaining  the  demurrer  was 
affirmed.  The  court  say  (at  p.  342) :  "  It  is  undoubtedly  competent 
for  the  Legislature  to  subject  any  particular  offense  both  to  a 
penalty  and  a  criminal  prosecution ;  it  is  not  punishing  the  same 
offense  twice.  They  are  but  parts  of  one  punishment ;  they  both 
constitute  the  punishment  which  the  law  inflicts  upon  the  offense. 
That  they  are  enforced  in  different  modes  of  proceeding,  and  at 
different  times,  does  not  affect  the  principle.  It  might  as  well  be 
contended  that  a  man  was  punished  twice  when  he  was  both  fined  and 
imprisoned,  which  he  may  be  in  most  misdemeanors."  In  People 
v.  Meakim  (133  N.  Y.  214)  the  court  quoted  the  above  excerpt  from 
the  Stevens  case  approvingly  (p.  224)  and  an  analysis  of  the  authori- 
ties is  there  given  and  the  conclusion  reached  that  the  two  remedies 
may  be  followed  and  the  adoption  of  the  one  is  not  exclusive  of  the 
other.  Blatchley  v.  Moser  (15  Wend.  215) ;  Rollins  v.  Breed  (54 
Hun,  485)  and  Behan  v.  People  (17  N.  Y.  516)  are  along  the  same 
line.  The  text  books  announce  the  same  principle.  (1  Greenl.  Ev. 
[15th  ed.]  §  537 ;  Whart.  Ev.  §  777 ;  24  Am.  &  Eng.  Ency.  of  Law 
[2ded.],831.) 

We  are  aware  that  the  contrary  principle  has  been  maintained  in 
Coffey  v.  United  States  (116  U.  S.  436),  but  as  the  policy  of  the  courts 
of  our  own  State  has  been  so  consistent  and  uniform  in  the  direction 
indicated  we  feel  bound  to  follow  them.  The  chief  reason  urged 
by  the  United  States  Supreme  Court  for  the  adoption  of  the  doc- 
trine that  the  two  remedies  cannot  both  be  pursued  is  that  the  suit 
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for  the  penalty  is  in  effect  criminal  in  its  character.  As  has  been 
seen,  that  principle  does  not  obtain  in  our  State,  but  the  action  for  a 
penalty  is  treated  like  any  other  civil  action. 

In  Stone  v.  United  States  (167  U.  S.  178)  the  Coffey  case  was  in 
a  measure  limited.  The  Stone  case  was  an  action  of  conversion  and 
the  defendant  Stone  had  been  acquitted  on  an  indictment  in  the 
United  States  District  Court  for  the  6ame  offense  which  was  made 
the  basis  of  the  civil  action  also  prosecuted  in  the  name  of  the  United 
States.  The  defendant  pleaded  the  judgment  of  acquittal  in  bar  of 
the  civil  action,  but  the  court  of  last  resort  held  against  him.  After 
distinguishing  the  Coffey  case,  the  court  said  (at  p.  188) :  "  The  rule 
established  in  Coffey's  case  can  have  no  application  in  a  civil  case 
not  involving  any  question  of  criminal  intent  or  of  forfeiture  for 
prohibited  acts,  but  turning  wholly  upon  an  issue  as  to  the  owner- 
ship of  property.  In  the  criminal  case  the  government  sought  to 
punish  a  criminal  offense  while  in  the  civil  case  it  only  seeks  in  its 
capacity  as  owner  of  property,  illegally  converted,  to  recover  its 
value.  In  the  criminal  case  his  acquittal  may  have  been  due  to  the 
fact  that  the  government  failed  to  show,  beyond  a  reasonable  doubt, 
the  existence  of  some  fact  essential  to  establish  the  offense  charged, 
while  the  same  evidence  in  a  civil  action  brought  to  recover  the 
value  of  the  property  illegally  converted  might  have  been  sufficient 
to  entitle  the  government  to  a  verdict.  Not  only  was  a  greater 
dcgre3  of  proof  requisite  to  support  the  indictment  than  is  suf- 
ficient to  sustain  a  civil  action ;  but  an  essential  fact  had  to  be  proved 
in  the  criminal  case,  which  was  not  necessary  to  be  proved  in  the 
present  suit.  In  order  to  convict  the  defendant  upon  the  indict- 
ment for  unlawfully,  willfully  and  feloniously  cutting  and  removing 
timber  from  lands  of  the  United  States,  it  was  necessary  to  prove  a 
criminal  intent  on  his  part,  or  at  least  that  he  knew  the  timber  to 
be  the  property  of  the  United  States." 

The  action  for  a  penalty  is  a  civil  one,  pure  and  simple,  and  the 
question  of  the  defendant's  intent  is  not  a  necessary  feature  of  the 
plaintiff's  case.  {People  v.  Killer,  106  E".  Y.  321 ;  People  v. 
Laesser,  79  App.  Div.  384.)  The  plaintiff  made  his  prima  facie 
case  by  proving  that  the  defendant  burned  the  fallow  within  the  pro- 
hibited period.  Whether  done  negligently,  with  malicious  intent 
or  in  a  spirit  of  sport  is  unimportant.     If  the  maintenance  of  the 
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action  depended  upon  proving  that  the  defendant  set  the  tire  mali- 
ciously or  with  intent  to  do  damage  to  his  neighbor,  the  statute 
might  be  nullified. 

Whether  the  action  for  the  penalty  is  to  be  sued  for  in  the  name 
of  the  People  or  of  an  informer  or  of  an  official,  it  is  still  a  civil  remedy 
by  the  statute.  The  test  is  not  that  the  civil  action  is  in  form 
prosecuted  in  the  name  of  the  People  which  would  make  it  objec- 
tionable. The  criticism  indulged  is  that  the  action  is  authorized  if 
at  all  after  the  other  remedy  allowed  by  the  statute  lias  been  resorted 
to.  The  doctrine  upon  which  the  cases  in  our  State  rest  gives  no 
room  for  this  technical  construction.  They  proceed  upon  the 
ground  that  the  remedies  are  separate  and  were  so  intended  by  the 
lawmakers.  Neither  upon  principle  nor  authority  do  we  regard  the 
one  as  a  bar  to  the  maintenance  of  the  concurrent  or  independent 
remedy. 

Nor  does  the  determination  reached  result  in  putting  the  defend- 
ant twice  in  jeopardy  for  the  same  offense  within  the  proper  mean- 
ing of  that  phrase.  (Const,  art.  1,  §  6.)  He  had  been  once  tried  on 
an  indictment  where  different  inferences,  a  different  mode  of  pro- 
cedure, a  different  rule  as  to  the  competency  of  witnesses  prevail 
from  what  are  allowable  in  the  civil  action. 

It  was  not  necessary  to  obtain  the  conviction  of  the  defendant 
before  resorting  to  the  penalty.  {People  v.  Waterbury,  44  Hun, 
493.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Williams,  J.,  dissenting  in  an  opinion  in 
which  Stover,  J.,  concurred. 

Williams,  J.  (dissenting) : 

The  judgment  and  order  should  be  affirmed,  with  costs. 

The  action  was  brought  to  recover  a  penalty  of  $300  for  burning 
logs,  etc.,  in  a  fallow,  at  a  time  of  year  prohibited  by  section  229  of 
the  Forest,  Fish  and  Game  Law  (Laws  of  1900,  chap.  20).  That 
section  provides :  "  Any  person  violating  any  provision  of  this  sec- 
tion is  guilty  of  a  misdemeanor,  and  in  addition  thereto  is  liable  to 
a  penalty  of  three  hundred  dollars."  The  defendant  appellant 
was  arrested  for  a  misdemeanor  under  this  statute,  pleaded  not 
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guilty,  and  upon  his  trial  therefor  was  acquitted.  This  action  was 
based  npon  tbe  same  prohibited  act  for  which  he  was  tried  and 
acquitted.  The  trial  court  held  the  acquittal  on  trial  for  the  mis- 
demeanor was  a  bar  to  a  recovery  of  the  penalty,  and  the  correct- 
ness of  this  ruling  is  the  only  question  involved  in  this  appeal. 

We  do  not  think  it  necessary  to  enter  upon  any  discussion  of  the 
question  involved,  inasmuch  as  there  are  at  least  two  cases  reported 
which  involve  practically  the  same  question  and  which  are  directly 
in  conflict  with  each  other.  (People  v.  Rohre,  49  Hun,  150  ;  Cof- 
fey v.  United  States,  116  U.  S.  436 ;  approved  in  Stone  v.  United 
States,  167  id.  178.) 

The  Bohre  case  was  decided  by  the  first  department,  General 
Term,  in  1888.  The  Coffey  case  was  decided  in  1886,  and  was 
approved  in  the  Stone  case  in  1897.  The  rule  of  law  laid  down  in 
the  Coffey  case  was  that  adopted  by  the  trial  court  in  the  present 
case,  and  seems  to  have  been  well  considered  and  to  be  the  settled 
law  of  the  United  States  Supreme  Court.  The  opinion  in  the  Rohrs 
case  was  a  per  curiam  one,  and  the  attention  of  the  General  Term  was 
not  apparently  called  to  the  Coffey  case  or  the  reasoning  of  the 
court  upon  which  that  case  was  determined.  The  General  Term 
held  the  former  acquittal  was  not  a  bar  to  the  recovery  of  the 
penalty. 

We  think,  under  this  condition  of  the  decisions,  that  we  should 
follow  the  rule  laid  down  in  the  United  States  Supreme  Court,  and 
that  the  judgment  and  order  should,  therefore,  be  affirmed,  with 
costs. 

Stover,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event. 
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John  Gowans  and  Others,  Appellants,  v.  Frances  Jobbins, 
as  Ancillary  Executrix,  etc.,  of  William  F.  Jobbins,  Deceased, 
Respondent. 

BiU  of  particulars —  when  not  required  where  documentary  proof  on  the  subject  is 
in  the  possession  of  tJie  party  applying  for  it — election  between  two  causes  of  action, 
one  for  an  accounting  under  a  contract  and  the  other  for  its  cancellation. 

In  an  action  brought  against  one  Jobbins  it  appeared  that  the  plaintiffs,  who 
were  soap  manufacturers,  entered  into  a  contract  with  the  defendant,  who 
claimed  to  own  a  valuable  process  for  refining  crude  glycerine  extracted  from 
waste  lye,  whereby  the  plaintiffs  agreed  to  concentrate  crude  glycerine  from 
soap  lye  and  send  it  to  Jobbins,  who  was  to  refine  and  sell  it  and  pay  half  of 
the  net  avails  to  the  plaintiffs.  The  agreement  provided  that  it  should  con- 
tinue in  force  only  as  long  as  Jobbins  fulfilled  his  obligations  to  the  plaintiffs. 

The  complaint  set  forth  two  causes  of  action.  The  first  charged  that  the  defend- 
ant accounted  to  the  plaintiffs  for  only  ninety  per  cent  of  the  glycerine 
extracted  from  the  crude  product  and  made  false  reports  to  the  plaintiffs  con- 
cealing the  actual  amount  of  the  money  realized  upon  the  sale  of  the  refined 
glycerine,  and  prayed  for  an  accounting. 

The  second  cause  of  action  charged  that  the  defendant  falsely  represented  that 
he  possessed  the  requisite  skill  necessary  for  refining  the  crude  glycerine.  It 
also  reiterated  the  allegations  respecting  the  failure  of  the  defendant  to 
account  properly  for  the  avails  of  the  sales  and  asked  for  the  cancellation  or 
termination  of  the  contract  by  reason  of  such  failure  and  for  an  accounting. 

Held,  that  it  was  improper  for  the  court  to  require  the  plaintiffs  to  elect  upon 
which  of  the  two  causes  of  action  they  would  proceed,  as  such  causes  of  action 
were  not  inconsistent  and  might  properly  be  disposed  of  in  a  single  equitable 
action; 

That  the  plaintiffs  should  not  be  required  to  make  a  more  definite  statement  in 
their  complaint,  or  to  serve  a  bill  of  particulars  before  issue  had  been  joined, 
specifying  wherein  the  statements  delivered  to  the  plaintiffs  by  the  defendant 
were  false  or  incorrect,  and  wherein  the  defendant  failed  to  report  correctly  the 
sums  actually  received,  and  matters  of  a  kindred  nature,  as  the  documentary 
proof  bearing  upon  these  questions  was  in  the  possession  of  the  defendant; 

That  the  plaintiffs  should  not  be  required,  before  answer,  to  furnish  a  bill  of 
particulars  as  to  the  chemical  tests  made,  although  such  relief  might  be  proper 
after  the  action  was  at  issue. 

Appeal  by  the  plaintiffs,  John  Gowans  and  others,  from  an  order 
of  the  Supreme  Court,  made  at  the  Erie  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  27th  day  of 
April,  1903,  directing  the  plaintiffs  to  make  the  amended  complaint 
more  definite  and  certain,  striking  out  certain  parts  thereof,  and 
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requiring  them   to  elect  upon   which  cause  of  action   they  will 
proceed. 

Adetbert  Moot,  for  the  appellants. 
Seward  A.  Simons,  for  the  respondent. 

Spring,  J. : 

The  plaintiffs  are  soap  manufacturers  in  the  city  of  Buffalo,  and 
in  1896  and  thereafter  Jobbins  &  Van  Ruymbeke  were  chemical 
manufacturers  in  Illinois.  The  latter  claimed  to  own  a  valuable 
process  for  refining  crude  glycerine  extracted  from  waste  lye. 

The  two  firms  entered  into  a  written  agreement  which  is  attached 
to  the  complaint,  whereby  the  plaintiffs  were  to  concentrate  the 
crude  glycerine  from  the  soap  lye,  send  it  to  the  manufacturers  in 
Illinois,  who  were  to  refine  it  and  sell  it  and  pay  over  to  the  plain- 
tiffs one-half  of  the  avails,  less  expenses,  set  out  in  the  agreement. 
The  agreement  was  of  the  date  of  January  4,  1896,  and  the  parties 
have  since  been  operating  under  it.  Van  Ruymbeke  assigned  his 
interest  to  his  copartner,  Jobbins.  The  latter  died  since  the  com- 
mencement of  the  action  and  his  executrix  has  been  substituted  as 
defendant. 

The  complaint  contains  two  distinct  causes  of  action.  The  first, 
after  a  recital  of  the  facts,  charges  in  substance  that  the  defendant 
accounted  and  paid  over  to  the  plaintiffs  only  ninety  per  cent  of  the 
glycerine  extracted  from  the  crude  product  and  falsely  reported 
and  made  incorrect  statements  to  the  plaintiffs  upon  that  basis,  con- 
cealing the  amount  of  glycerine  which  they  recovered  and  the 
actual  amount  of  money  which  they  received  from  the  sales  of  the 
product,  and  asks  for  an  accounting. 

The  court  below  has  stricken  out  certain  allegations  and  required 
a  bill  of  particulars,  or  that  the  complaint  definitely  state  in  detail 
as  to  certain  other  facts  or  averments  contained  in  the  complaint. 
The  cause  of  action  as  a  whole  is  clearly  enough  set  out  so  that  the 
defendant  can  apprehend  precisely  with  what  she  is  charged,  and 
the  allegations  eliminated  by  the  order  are  so  interwoven  with  per- 
tinent allegations  that  to  strike  them  out  in  a  measure  weakens  the 
force  of  the  facts  which  the  pleader  is  endeavoring  to  state.  The 
bill  of  particulars  ordered  pertains  to  requiring  information  as  to 
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the  particulars  wherein  the  statements  of  the  defendant's  predeces- 
sors were  false  or  incorrect,  wherein  they  failed  to  report  the  sums 
actually  received,  and  matters  of  a  kindred  nature.  All  of  these 
facts  are  peculiarly  within  the  knowledge  of  the  defendant.  The 
books  of  account,  the  shipping  and  other  bills,  the  data,  docu- 
mentary in  form,  must  necessarily  be  in  the  possession  of  the 
defendant.  At  this  stage  of  the  case  at  least,  with  no  issue  joined, 
the  plaintiffs  ought  not  to  be  required  to  give  information  which 
they  cannot  have  and  which  they  allege  they  cannot  state  in  detail. 
From  the  nature  of  the  cause  of  action  the  plaintiffs  are  likely  to 
be  largely  dependent  upon  the  books  of  account  and  other  docu- 
mentary proof  which  are  in  the  custody  of  the  defendant  and  to 
the  inspection  of  which  they  may  be  entitled  by  reason  of  the  joint 
interest  of  the  parties  in  the  venture  and  its  profits. 

We  think  the  court  erred  in  requiring  the  plaintiffs  either  to  state 
definitely  in  the  complaint  these  facts  or  accompany  the  pleading 
with  a  bill  of  particulars  furnishing  this  information. 

The  second  cause  of  action  is  founded  upon  a  different  theory. 
By  the  terms  of  the  agreement  of  the  parties  Jobbins  &  Van 
Rnymbeke,  as  noted,  were  to  refine  this  glycerine  product,  and  the 
agreement  was  to  continue  in  force  "  and  be  binding  upon  each 
party  to  the  other  party  so  long  as  the  said  first  party  (Jobbins  & 
Van  Ruymbeke)  faithfully  fulfill  their  within  named  obligations  to 
the  6aid  second  party  (plaintiffs  herein)." 

The  complaint  charges  that  Jobbins  &  Van  Ruymbeke  repre- 
sented they  possessed  skill  as  chemists  and  that  their  patent  process 
would  concentrate  the  crude  glycerine  from  the  waste  soap  lyes  and 
refine  the  product,  so  that  the  glycerine,  which  was  the  valuable 
result  of  the  process  could  be  extracted,  and  farther  that  the  plain- 
tiffs relied  upon  these  representations.  The  complaint  avers  that 
said  firm  did  not  possess  the  requisite  skill  in  refining  the  crude 
increment.  This  count  contains  the  allegations  reiterated  of  the 
failure  to  account  properly  for  the  avails  of  the  sales  and  asks  for 
the  cancellation  or  termination  of  the  contract  by  reason  of  such 
failure  upon  the  part  of  the  defendant  to  comply  with  its  terms  and 
for  an  accounting. 

The  court  at  Special  Term  has  required  the  plaintiffs  to  elect 
upon  which  of  these  causes  of  action  they  will  proceed.    We  do 
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not  regard  them  as  inconsistent.  The  cancellation  of  the  contract 
and  the  sale  of  the  joint  property  might  follow  as  a  natural  inci- 
dent of  findings  establishing  that  the  defendant  had  falsely  reported 
its  sales  to  the  injury  of  the  plaintiffs  and  that  she  or  her  predeces- 
sors in  interest  have  substantially  failed  to  perform  the  agreement. 
A  new  action  could  be  commenced  based  upon  such  findings  of  a 
substantial  failure  to  meet  the  obligations  assumed  in  the  agreement, 
but  all  the  rights  of  the.  parties  can  be  taken  care  of  in  the  one 
equitable  action  instead  of  commencing  anew. 

In  order  to  comprehend  this  cause  of  action  or  to  make  it  com- 
plete or  consistent  it  is  not  necessary  to-  strike  out  the  allegations 
which  have  been  eliminated  by  the  order  appealed  from. 

Nor  do  we  deem  it  judicious  at  this  stage  of  the  case  to  compel 
plaintiffs  to  furnish  a  bill  of  particulars  as  to  the  chemical  tests 
made  or  as  to  any  of  the  other  matters  set  out  in  this  cause  of 
action.  The  bill  of  particulars  cannot  be  important  to  enable  the 
defendant  to  answer.  It  may  be  that,  after  the  parties  have  defined 
their  issues  by  their  pleadings,  this  relief  will  be  proper,  but  not  at 
present. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Nora  O'Connor,  Respondent,  v.  Patrick  Hkndriok,  as  Sole  Trustee 
of  School  District  No.  9,  Town  of  Lima,  Livingston  County, 
Respondent. 

Charles  D.  Miner  and  Others,  Appellants. 

Application  to  intervene  in  an  action  by  a  teacher  against  a  trustee  of  a  school  dw- 
trict  alleged  to  be  acting  coUusively — condition  imposed  that  the  intervening 
parties  appear  by  the  trustee's  attorney — condition  stricken  out  and  the  interven- 
ing parties  required  to  stipulate  not  to  tax  costs  against  the  plaintiff. 

An  action  having  been  brought  against  the  trustee  of  a  school  district,  to  recover 
compensation  for  services  alleged  to  have  been  rendered  by  the  plaintiff  and 
by  her  assignor  as  school  teachers  in  the  public  school  in  such  district,  owners 
of  property  within  the  school  district  made  a  motion  under  section  452  of  the 
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Code  of  Civil  Procedure  to  be  allowed  to  intervene  in  the  action,  upon  the 
ground  that  the  plaintiff  and  the  defendant  trustee  were  acting  collusively, 
and  that  the  trustee  would  not  properly,  and  in  good  faith,  defend  the  action 
and  protect  the  interest  of  the  moving  parties. 

The  trustee  alone  opposed  the  motion.  The  court  granted  the  motion  on  condi- 
tion that  the  moving  parties  would  appear  and  defend  the  action  through  the 
attorney  retained  by  the  trustee.  Neither  the  plaintiff  nor  the  trustee  appealed 
from  the  order.  The  moving  parties  took  an  appeal  from  so  much  thereof  as 
imposed  the  condition. 

Held,  that  as  neither  the  plaintiff  nor  the  trustee  had  appealed  from  that  portion 
of  the  order  allowing  the  moving  parties  to  intervene,  the  question  whether 
the  latter  were  entitled  to  intervene  was  not  before  the  appellate  court; 

That  it  was  not  proper  to  require  the  moving  parties,  as  a  condition  of  being 
allowed  to  intervene,  to  employ  the  attorney  retained  by  the  trustee; 

That  this  condition  should  be  stricken  from  the  order  and  the  remainder  of  the 
order  be  permitted  to  stand; 

That  the  court  would  not  reverse  the  entire  order  on  the  theory  that  the  respond- 
ents might  have  been  willing  to  accept  the  order  containing  the  condition 
and,  therefore,  did  not  appeal  therefrom,  but  would  not  be  satisfied  with  the 
order  without  the  condition; 

That  the  court  would,  however,  require  the  intervening  defendants  to  stipulate 
that  in  the  event  of  their  success  they  would  not  tax  costs  against  the  plaintiff. 

McLennan,  P.  J.,  and  Stover,  J.,  dissented. 

Appeal  by  Charles  D.  Miner  and  others,  third  parties,  from  so 
much  of  an  order  of  the  Supreme  Court,  made  at  the  Livingston 
Special  Term,  bearing  date  the  7th  day  of  November,  1903,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Livingston,  as 
requires,  as  a  condition  of  allowing  them  to  intervene  and  become 
parties  to  this  action,  that  they  appear  and  defend  the  action 
through  the  same  attorney  retained  and  employed  by  the  defendant 
Hendrick. 

Albert  H.  Stearns,  for  the  appellants. 

Timothy  J.  Nighan,  for  the  respondent  O'Connor. 

Fletcher  C.  Peck,  for  the  respondent  Hendrick. 

Hiscock,  J. : 

We  think  that  the  portion  of  the  order  imposing  the  condition 
above  mentioned  and  appealed  from  was  erroneous. 

This  action  was  brought  by  plaintiff  to  recover  for  services  claimed 
to  have  been  rendered  both  by  herself,  and  by  another  who  assigned 
App  Div.— Vol.  XC.         28 
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to  her,  as  school  teachers  in  the  public  schools  of  district  No*  9  of  the 
town  of  lima. 

The  appellants  made  a  motion  to  be  allowed  to  intervene  and 
become  parties  defendant  in  the  action,  under  the  provision  of 
section  452  of  the  Code  of  Civil  Procedure,  upon  the  grounds,  in 
substance,  that  they  were  the  owners  of  real  property  within  said 
school  district  which  would  be  affected  in  case  judgment  was  recov- 
ered by  the  plaintiff,  and  that  the  plaintiff  and  defendant  trustee 
were  so  acting  collusively  that  the  latter  would  not  properly  and  in 
good  faith  defend  this  action  and  protect  the  interests  of  the 
appellants. 

As  appears  by  the  recitals  in  the  order  made  upon  said  motion 
no  opposition  whatever  was  offered  by  the  plaintiff  thereto.  The 
defendant  trustee  did  appear  and  through  his  present  attorney 
opposed  the  granting  of  said  motion.  The  motion  was,  however, 
after  due  consideration,  granted,  but  npon  the  condition  already 
referred  to. 

We  do  not  feel  that  the  original  underlying  question  of  the  right 
of  defendants  to  be  made  parties  to  this  action  is  before  us  upon 
this  appeal.  As  already  stated,  the  plaintiff  did  not  upon  the  motion 
oppose  said  application,  and  the  learned  counsel  for  the  respondent 
trustee  has  not,  as  it  seems  to  us,  questioned  in  his  brief  the  right  of 
the  appellants  to  be  made  parties,  if  the  court  at  Special  Term,  in 
the  exercise  of  its  discretion,  deemed  it  proper  to  make  them  such. 
Moreover,  no  appeal  has  been  taken  from  that  portion  of  the  order 
bringing  them  in. 

Assuming,  therefore,  as  we  must  under  these  conditions,  that  the 
appellants  have  been  properly  and  rightfully  made  parties,  we 
simply  have  before  us  the  query  whether  it  was  proper  to  impose 
upon  them,  as  a  condition  of  coming  in,  that  they  should  employ 
the  attorney  for  the  respondent  trustee,  whose  acts  and  conduct  they 
are  criticizing  and  accusing. 

We  think  it  very  clear  that  we  must  answer  this  question  in  the 
negative,  and  assert  the  law  to  be  that  such  condition  should  not 
have  been  imposed.     {Jcmmison  v.  Kennedy,  55  Hun,  47.) 

Courts  have  very  uniformly  and  steadfastly  secured  to  clients  the 
right,  under  all  reasonable  conditions,  to  select  and  change  at  will 
their  attorneys,  and  this  rule  has  been  deemed  essential  to  the 
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preservation  of  those  confidential  relations  which  ought  to  prevail 
between  counsel  and  client.  (Tenney  v.  Berger,  93  N.  Y.  524 ; 
Matter  of  Paschal,  10  Wall.  483 ;  Matter  of  Prospect  Avenue,  85 
Hnn,257.) 

But  while  no  such  argument  is  addressed  to  us  by  the  briefs  of 
the  counsel  for  the  respondents,  it  is  nevertheless  suggested  that, 
reaching  the  conclusion  above  indicated  as  to  the  condition  imposed, 
we  still  ought  not  to  reverse  the  order  in  this  respect  and  leave  it 
otherwise  standing  and  in  force ;  that  the  respondents  may  have 
been  willing  to  accept  and,  therefore,  not  appeal  from  the  order  as  a 
whole  and  while  containing  the  condition  already  referred  to,  and  that 
this  being  so  it  will  be  unfair  and  inequitable  to  leave  them  without 
remedy  as  against  the  order  when  modified  by  striking  out  said  por- 
tion thereof.  Answering  this  suggestion,  it  seems  to  us  that  in  the 
first  place  it  may  be  said  that  respondents  received  ample  warning 
that  this  very  result  might  happen.  The  notice  of  appeal  served  by 
appellants  pointed  specifically  to  this  provision  and  portion  of  the 
order  as  the  one,  and  the  only  one,  of  which  they  would  endeavor 
to  secure  a  reversal,  and  respondents,  therefore,  might  very  properly 
assume  that,  in  the  absence  of  any  appeal  by  them  from  other 
portions  of  the  order,  the  precise  result  might  follow  which  now 
seems  imminent. 

We  prefer,  however,  not  to  dispose  of  the  suggestions  made  and 
now  under  consideration  upon  this  ground  alone,  but  to  measure 
our  proposed  action  by  the  test  of  fairness  and  justice  to  the 
respondents  who  have  not  appealed,  and  who  will  find  themselves 
governed  by  a  modified  form  of  the  original  order.  We  do  not  see 
how,  under  the  circumstances  of  this  case,  such  result  is  to  be  either 
unjust  to  them  or  burdensome  upon  them.  Upon  the  other  hand, 
we  think  that  it  will  be  entirely  beneficial  to  and  proper  for  all  the 
parties  interested. 

As  already  suggested,  this  action  is  brought  by  plaintiff  to  recover 
for  services  alleged  to  have  been  performed  in  teaching  in  the  public 
schools  in  the  town  of  lima.  In  opposition  to  her  right  to  recover 
it  is  urged  that  she  and  her  assignor  have  violated  those  rules  of  the 
Department  of  Public  Instruction  of  this  State  which  rest  upon  the 
provisions  of  the  Constitution  itself,  and  forbid  that  teachers  in  pub- 
lic schools  shall  wear  any  distinctive  or  distinguishing  dress  denoting 
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membership  in  any  religious  order  to  which  they  belong,  and  that 
they  shall  not  seek  to  utilize  their  position  as  teachers  to  press  and 
urge  upon  the  minds  of  children  under  their  care,  the  religious 
tenets  and  doctrine  of  any  sect.  It  is  said  that  plaintiff  and  her 
assignor,  while  engaged  in  the  pursuit  of  their  duties  as  teachers, 
wore  the  distinctive  and  distinguishing  dress  of  the  religions  order 
of  sisterhood,  known  as  the  "  Sisters  of  St.  Joseph,"  to  which  they 
belonged,  and  that  before  and  after  school  hours,  while  performing 
their  said  duties,  they  taught  the  religious  principles  and  doctrines 
of  their  order. 

It  is  asserted  that  these  acts,  especially  when  viewed  in  the  light 
of  various  rulings  and  orders  made  by  the  Superintendent  of  Public 
Instruction,  furnish  a  defense  to  the  claim  in  suit. 

Appellants  then  by  their  affidavits  vigorously  and  pointedly 
attack  the  attitude  of  the  defendant  trustee  in  this  controversy 
which  has  apparently  been  running  some  time.  They  accuse 
him,  through  the  allegation  of  specific  acts,  of  an  indifference 
if  not  hostility  to  the  principle  that  our  public  schools  shall  not  be 
subjected  by  any  sect  to  religious  domination,  and  which  in  effect 
has  been  safeguarded  by  our  Constitution.  It  is  true  that  the  trus- 
tee endeavors  to  repel  these  accusations.  But  his  answer,  character- 
ized especially  by  professions  of  good  intentions  and  by  forgetf ul- 
ness  of  various  alleged  acts  impugning  such  intentions,  does  not 
impress  us  as  indicative  of  any  purpose  upon  his  part  to  aggressively 
defend  those  principles  above  referred  to  if  this  case  presents  the 
necessity  for  so  doing. 

In  fairness  it  is  to  be  noted  that  no  attack  is  made  by  appellants 
upon  either  the  ability  or  good  faith  of  the  attorney  who  represents 
him,  and  who  against  their  will  has  been  selected  for  them  by  the 
court.  We  feel  confident  that  none  such  could  be  made.  But  it  is 
apparent  that  such  attorney  must  necessarily  be  more  or  less  subject 
to  the  will  and  control  of  his  first  client,  the  defendant  trustee.  At 
his  behest,  presumably,  he  has  opposed  the  application  of  these 
appellants  to  be  made  parties.  With  the  manifest  distrust  and  lack 
of  unity  existing  between  the  trustee  and  appellants  it  will  be  diffi- 
cult, if  not  impossible,  for  one  attorney,  however  conscientious  and 
painstaking,  to  serve  both  with  satisfaction. 

Under  such  circumstances  it  seems  to  us  that  it  not  onlv  is  not 
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unjust  to  respondents,  but  it  is  the  natural  and  practical  solution,  to 
allow  that  portion  of  the  order  which  is  not  questioned  by  anybody 
to  stand  after  we  have  cut  out  the  obnoxious  condition  which  was 
appealed  from.  This  will  allow  these  appellants  in  their  own  way 
and  through  their  own  attorney  to  present  to  the  court  their  views 
upon  the  matters  which  they  correctly  or  incorrectly  conceive  to  be 
involved  in  this  litigation.  And  we  feel  assured  that  in  the  end  it 
cannot  be  otherwise  than  satisfactory  in  the  highest  degree  to  the 
defendant  trustee  to  have  this  done,  rather  than  that  residents  and 
taxpayers  in  the  school  district  which  he  represents  should  feel  dis- 
trustful of  and  dissatisfied  with  the  results  which  might  flow  from 
his  sole  management  of  this  litigation. 

If  we  are  correct  in  the  foregoing  views,  it  is  unnecessary  to  con- 
sider or  lay  down  as  universal  the  principle  that,  when  upon  an 
appeal  by  one  party  an  order  has  been  modified  by  striking  out  some 
portion  thereof,  it  should  as  so  modified  be  affirmed  and  allowed  to- 
stand  as  against  the  party  who  has  not  appealed.  It  very  well 
might  be  in  some  case  that  the  provision  reversed  or  cut  out  would 
be  so  connected  with  or  would  so  modify  the  remainder  of  the  order 
that  it  would  be  impossible  or  manifestly  unjust  to  reverse  in  part 
and  affirm  in  part.  It  is  sufficient  to  say  that  in  our  judgment  this 
case  does  not  present  either  of  these  conditions.  The  relief  sought  by 
the  original  motion  is  completely  covered  by  and  comprehended 
within  the  portions  of  the  order  not  appealed  from.  The  other  portion 
containing  the  condition  is  distinct  and  entire,  and  may  be  reversed 
without  in  any  manner  impairing  the  completeness  of  the  main  pro- 
vision. The  only  question  in  this  connection  relates  to  the  propriety 
and  justice  of  so  doing,  and  the  application  of  the  facts  before  us 
to  the  solution  of  that  leads  us  to  the  conclusion  already  indicated. 

Finally  it  may  be  said  that  the  appearance  of  appellants  by  sepa- 
rate counsel  will  subject  the  plaintiff  to  double  trouble  and  liability 
for  costs  in  case  of  failure.  It  is  to  be  again  noted  that  she  intrusted 
the  opposition  upon  the  original  motion  to  defendant  alone,  making 
none  herself.  In  our  opinion  she  will  be  protected  from  any  unrea- 
sonable burdens  incident  to  the  intervention  of  these  new  parties 
by  the  imposition  of  the  condition  that  in  the  event  of  success  they 
shall  not  have  costs  against  her. 

We,  therefore,  conclude  that  that  portion  of  the  order  appealed 


Digitized  by  VjOOQIC 


438  O'CONNOR  v.  HENDRICK. 


Fourth  Department,  January,  1904.  [Vol.  90. 

from  should  be  reversed  and  the  condition  thereby  imposed  removed, 
and  that  the  order  as  thus  modified  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements  to  appellants,  upon  condition  that 
they  execute  a  written  stipulation  not  to  tax  costs  against  plaintifl. 
In  case  of  their  failure  to  make  such  stipulation  the  entire  order  is 
reversed,  without  costs. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  an 
opinion  in  which  Stover,  J.,  concurred. 

McLennan,  P.  J.  (dissenting) : 

The  appellants  made  a  motion  to  be  made  parties  defendant  in 
the  action,  under  section  452  of  the  Code  of  Civil  Procedure,  upon 
the  ground  that  they  were  the  owners  of  real  property  within  the 
school  district  of  which  the  defendant  Hendrick  is  sole  trustee, 
which  property  would  be  affected  in  case  judgment  was  recovered 
by  the  plaintiff,  and  the  appellants  allege  in  the  moving  papers  that 
the  plaintiff  and  the  defendant  trustee  were  acting  collusively,  and, 
therefore,  that  the  trustee  in  the  conduct  of  the  action  would  not 
properly  and  in  good  faith  protect  the  interests  of  the  appellants. 

The  respondents  opposed  the  motion  and  insisted  that  the  court 
had  no  power  to  grant  the  relief  asked  for.  We  think  their  con- 
tention is  correct,  and  that  the  court  was  without  authority  of  law 
to  grant  the  relief  asked  for.  (Christman  v.  Thatcher  9  48  Hun, 
446,  and  cases  cited.) 

The  court,  however,  granted  the  motion  and  directed  that  the 
appellants  be  made  parties  defendant  in  the  action,  but  only  upon 
condition  that  they  employ  a  certain  attorney  named  in  the  order 
to  conduct  the  litigation  for  them,  who,  at  the  time,  was  the  attorney 
for  the  defendant  trustee. 

While  in  no  manner  conceding  the  power  or  authority  of  the 
court  to  permit  the  appellants  to  be  made  parties  to  the  action,  with 
the  condition  imposed,  the  respondents  were  satisfied  with  the 
order  as  a  whole,  considered  that  its  effect  would  be  harmless,  and, 
therefore,  did  not  appeal  therefrom.  The  appellants  appeal  from 
so  much  of  the  order  as  imposed  the  condition.  We  think  it  clear 
that  the  part  of  the  order  so  appealed  from  was  erroneous.  The 
court  has  no  power  to  compel  a  party  to  an  action  to  employ  any 
particular  attorney  to  conduct  such  action  for  him.  {Jemmison  ▼. 
Kennedy,  55  Hun,  47 ;  Tenney  v.  Berger,  93  N.  Y.  524.) 
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The  order  appealed  from  consists  of  two  provisions,  both  of  which 
were  made  without  authority  of  law,  and  any  party  aggrieved  by 
either  should  have  the  opportunity  to  relieve  himself  therefrom. 

With  the  two  provisions  standing  together,  the  respondents  did 
not  consider  that  their  rights  were  prejudiced,  and  for  that  reason 
did  not  appeal  and  did  not  attempt  to  have  the  first  provision, 
although  illegal,  reversed,  because,  as  we  have  seen,  when  taken  in 
connection  with  the  condition  or  the  second  provision  of  the  order, 
it  was  not  thought  to  be  harmful.  But  it  is  suggested  that  the  con- 
dition of  the  order  having  been  appealed  from  must  be  reversed, 
because  made  without  authority,  but  that  the  first  provision,  although 
also  made  without  authority,  should  be  permitted  to  stand,  because 
no  appeal  has  been  taken  therefrom  and  which  would  only  become 
harmful  or  prejudicial  to  the  rights  of  the  original  parties  to  the 
action  by  striking  out  the  conditions  imposed.  It  seems  to  me  that 
such  a  disposition  of  the  appeal  is  not  fair  or  equitable,  and  is  not 
justified  by  any  recognized  rules  of  practice.  The  order  as  made 
was  erroneous  in  all  its  parts,  but  by  reason  of  the  condition  imposed 
the  respondents  regarded  it  as  harmless  and  were  satisfied  with  it  as 
a  whole.  With  the  condition  stricken  out  it  will  not  be  satisfactory 
to  them,  and  will  become  extremely  prejudicial  to  their  interests, 
and  this  result  should  not  follow  solely  because  the  respondents 
failed  to  appeal  from  an  order  which,  as  a  whole,  was  satisfactory 
to  them.  They  were  not  bound  to  anticipate  that  this  court  would 
strike  out  of  the  order  one  provision  which  was  illegal,  but  which 
rendered  the  other  provision,  which  was  equally  illegal,  harmless 
simply  because  the  first  provision  was  not  appealed  from,  and  in 
that  manner,  and  solely  for  that  reason,  seriously  prejudice  their 
rights  and  interests.  This  should  not  be  done  unless  it  is  to  be 
regarded  as  the  settled  practice  that  an  order  which  contains  a  con- 
dition, no  matter  how  satisfactory  it  may  be  as  a  whole  and  with 
that  condition  in,  must  be  appealed  from  by  the  party  thus  satisfied 
with  it,  in  order  to  protect  himself  against  the  danger  of  having  the 
condition  which  rendered  the  order  unobjectionable  stricken  out  by 
the  appellate  court,  but  leaving  a  single  provision,  although  made 
without  authority  of  law  and  which  is  prejudicial,  in  full  force  and 
effect. 

It  seems  to  me  that,  as  each  and  every  part  of  the  order  appealed 
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from  is  erroneous  and  made  without  authority  of  law,  it  should  be 
reversed  as  a  whole,  with  ten  dollars  costs  and  disbursements,  and 
that  the  motion  should  be  denied,  with  ten  dollars  costs. 

Stover,  J.,  concurred. 

Order  reversed  as  to  the  provision  appealed  from  requiring  appel- 
lants as  a  condition  of  intervening  to  employ  the  attorney  specified 
by  the  court,  with  ten  dollars  costs  and  disbursements  to  appellants, 
provided  they  stipulate  in  writing  not  to  tax  a  separate  bill  of  costs 
against  the  plaintiff  in  event  of  their  success  in  the  action.  In  case 
of  failure  to  execute  said  stipulation  the  entire  order  is  reversed, 
without  costs  to  either  party. 


Matthew    O'Connor,  Appellant,    v.    Edward    M.    Moody   and 
George  H.  Moody,  ^Respondents. 

Storage  cf  fruit — where  the  contract  is  made  with  the  warehousemen  by  one  who 
guarantees  the  storage  charges  the  warehousemen  are  liable  to  the  owners  for 
neglect  in  the  care  of  the  fruit. 

One  Ash,  who  represented  a  firm  engaged  in  the  produce  and  commission  busi- 
ness, entered  into  a  contract  with  the  owners  of  a  storage  warehouse  for  the 
storage  of  fruit  belonging  to  certain  farmers,  which  fruit  was  in  the  custody  of 
Ash  or  his  firm  to  sell  on  commission.  A  list  of  the  farmers  whose  fruit  he 
was  to  handle  was  delivered  by  Ash  to  the  owners  of  the  warehouse. 

At  the  time  the  contract  was  made  Ash  agreed  that  he  would  "  guarantee  "  the 
payment  of  the  storage  charges  upon  all  of  the  fruit. 

One  of  the  farmers,  mentioned  in  the  list  furnished  by  Ash  to  the  owners  of  the 
warehouse,  delivered  fruit  at  the  warehouse  for  storage,  taking  a  memorandum 
certifying  that  fact,  and  the  owners  of  the  warehouse  marked  the  fruit  with 
the  farmer's  name. 

Held,  that  as  it  appeared  that  the  owners  of  the  warehouse  knew  that  the  farmer 
was  the  owner  of  the  fruit,  such  farmer  could,  irrespective  of  any  question  as 
to  the  effect  of  the  agreement  with  the  commission  firm,  recover  the  value  of 
the  fruit  from  the  owners  of  the  warehouse  in  the  event  of  its  being  destroyed 
through  their  negligence. 

Appeal  by  the  plaintiff,  Matthew  O'Connor,  from  a  judgment  of 
the  County  Court  of  Niagara  county  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the 
31st  day  of  August,  1903,  upon  the  dismissal  of  the  complaint  by 
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direction  of  the  court  after  a  trial  at  a  Trial  Term  of  said  court, 
and  also  from  an  order,  bearing  date  the  2d  day  of  June,  1903, 
and  entered  in  said  clerk's  office,  denying  the  plaintiffs  motion  for 
a  new  trial  made  upon  the  minutes. 

D.  E.  Brong^  for  the  appellant. 
Alwah  K.  Potter^  for  the  respondents. 

Spring,  J. : 

The  defendants  own  and  operate  a  cold  storage  warehouse  in 
Lockport,  N.  T.,  and  the  plaintiff,  a  fruit  grower,  in  October,  1902, 
delivered  to  the  warehouse  a  quantity  of  apples  and  pears  in  barrels 
to  be  stored  for  a  fixed  compensation.  The  plaintiff  claims  that  the 
fruit  was  destroyed  through  the  negligence  of  the  defendants  and 
the  action  is  to  recover  its  value. 

The  agreement  for  the  storage  of  the  fruit  was  made  with  one 
Ash,  who  represented  Crutchfield  &  Woolfolk,  a  Pennsylvania 
copartnership,  engaged  in  the  produce  and  commission  business. 
Ash  agreed  with  the  defendants  to  pay  them  for  the  storage  of  the 
fruit  in  their  warehouse  thirty-five  cents  per  barrel  for  the  season 
and  a  specified  rate  by  the  month  if  the  fruit  was  kept  for  less  than 
the  entire  season. 

The  defendants  knew  that  this  fruit  belonged  to  the  farmers  and 
was  in  the  custody  of  Ash  or  his  firm  to  sell  on  commission.  In 
fact  a  list  of  the  farmers  whose  fruit  he  was  to  handle  was 
given  by  Ash  to  the  defendants,  which  included  the  plaintiff  and 
that  of  his  son,  whose  claim  has  been  assigned  to  the  plaintiff.  The 
defendants  contend  that  they  are  not  liable  to  the  plaintiff,  alleging 
that  there  was  no  privity  of  contract  between  them,  and  that  they 
dealt  with  Crutchfield  &  "Woolfolk  and  not  with  the  plaintiff. 

On  the  trial  the  court,  after  hearing  the  proofs  of  the  plaintiff 
showing  the  arrangement  by  which  the  merchandise  was  delivered 
to  the  defendants,  intimated  that  there  was  no  liability.  The  plain- 
tiff thereupon  offered  to  establish  the  facts  out  of  which  the  negli- 
gence arose,  but  the  evidence  was  excluded  and  the  plaintiff  non- 
suited. In  reviewing  the  appeal  from  the  judgment  of  nonsuit  the 
plaintiff  is  entitled  to  the  assumption  that  he  might  have  proved  all 
the  facts  contained  in  his  offer. 
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Ash  testified  that  there  was  some  little  haggling  over  the  price  to 
be  paid  to  the  defendants  for  storing  the  fruit,  and  finally  he  said : 
"  Well,  I  will  guarantee  this  part.  I  will  guarantee  all  storage  for 
my  own  fruit  and  every  one  else  as  fast  as  it  is  taken  out  of  storage ; 
that  the  proceeds  will  be  properly  paid  and  each  man  will  have  to 
take  his  own  rubbish  away.  *  *  *  I  told  him  that  I  would 
guarantee  their  storage  charges.  He  asked  me  when  I  told  him  or 
asked  him  for  storage  for  my  own  and  others  if  I  intended  to  guar- 
antee all  storage  charges  for  them  all.  He  asked  me  if  I  would 
guarantee  all  storage  charges  and  I  told  him  I  would.     *     *     *  " 

This  proof  indicates  that  the  firm  represented  by  Ash  was  not 
primarily  liable  for  the  payment  of  the  storage  charges ;  that  their 
liability  was  that  of  a  guarantor ;  that  the  owner  of  the  property 
was  the  real  paymaster. 

Irrespective  of  the  question  of  the  effect  of  the  agreement  with 
the  commission  firm,  the  defendants  may  be  charged.  The  evidence 
quoted  tends  to  show  that  the  defendants  knew  the  fruit  belonged 
to  the  farmers  delivering  it.  In  addition  to  that,  the  plaintiff 
delivered  his  fruit  and  took  a  memorandum  certifying  that  fact. 
The  fruit  was  marked  by  the  defendants,  "showing  the  name  of  the 
party  and  the  number  and  the  character  of  the  apples."  The  fruit, 
therefore,  belonged  to  the  plaintiff  and  the  defendants  knew  it.  He 
certainly  could  maintain  an  action  for  its  recovery  if  converted. 
(Green  v.  Clarke,  12  N.  Y.  343 ;  Baird  v.  Daly,  57  id.  236.) 

The  true  owner  is  the  one  seeking  to  recover  his  property  or  its 
value.  The  defendants  were  bailees  for  hire  of  the  plaintiff's  prop- 
erty  either  through  him  or  his  agents.  By  the  fault  or  misconduct 
of  these  bailees  it  has  been  destroyed.  The  intermediary  did  not 
have  the  title,  as  the  defendants  knew. 

Barring  any  question  of  a  lien  upon  the  goods,  which  is  not  up 
here,  there  is  no  reason  why  the  plaintiff  cannot  recover  for  the 
value  of  whatever  interest  he  may  have  had  in  them. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 
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The  Jefferson  County  National  Bank,  Appellant,  v.  Adelaide 
W.  Dewey,  as  Executrix,  etc.,  of  Addioe  E.  Dewey,  Deceased, 
and  Albert  E.  Nettleton,  Respondents,  Impleaded  with  Others. 

Payment  —  the  application  on  a  note  of  money  received  under  a  judgment  in  a  cred- 
itor's action,  Vie  balance  being  paid  by,  and  the  note  surrendered  to,  the  indorsers 
—  liability  of  the  indorsers  where  the  judgment  in  the  ci  editor's  action  is  reversed 
on  appeal  and  restitution  is  ordered. 

The  Eureka  Chemical  Company  executed  its  promissory  note  for  $2,800  payable 
to  the  order  of  six  specified  persons.  The  note  was  indorsed  by  all  of  the  payees 
and  transferred  to  the  Jefferson  County  National  Bank.  The  note  not  being 
paid  at  maturity  the  bank  brought  an  action  against  the  chemical  company 
thereon,  and  procured  a  judgment 

Subsequently  the  bank,  without  any  request  on  the  part  of  the  indorsers,  brought 
a  creditor's  action  against  one  Townley  and  others  to  set  aside,  on  the  ground 
that  they  were  fraudulent  as  to  it,  certain  judgments  which  were  apparently 
liens  upon  the  property  of  the  chemical  company.  The  bank  recovered  judg- 
ment in  said  action  at  the  Trial  Term,  and  the  property  of  the  chemical  com- 
pany was  sold  thereunder  and  the  proceeds  of  the  sale  were  indorsed  upon  the 
note. 

Thereafter  the  bank  demanded  of  the  indorsers  on  the  note  the  payment  of  the 
balance  due  thereon,  which  demand  was  acceded  to  and  the  note  surrendered  by 
the  bank.  The  payments  thus  made  by  the  indorsers  were  made  with  the 
intent  and  purpose  of  discharging  the  debt  and  the  note  was  voluntarily  sur- 
rendered by  the  bank  with  full  knowledge  of  the  facts  and  without  any  fraud 
or  mistake. 

Subsequently  the  Appellate  Division  affirmed  the  judgment  recovered  by  the 
bank  in  the  Townley  action,  but  thereafter  it  was  reversed  by  the  Court  of 
Appeals  and  an  order  of  restitution  was  entered,  pursuant  to  which  the  bank 
repaid  to  the  sheriff  the  sum  received  from  the  sale  of  the  property  of  the 
chemical  company.  A  retrial  of  the  Townley  action  resulted  in  the  complaint 
being  dismissed,  with  costs. 

The  bank  subsequently  brought  an  action  against  the  indorsers  on  the  note  to 
recover  the  sum  repaid  to  the  sheriff  and  tbe  costs  paid  by  the  bank  in  the 
Townley  action. 

Held,  that  the  bank  was  not  entitled  to  recover. 

Williams,  J.,  dissented. 

Appeal  by  the  plaintiff,  The  Jefferson  County  National  Bank, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
Adelaide  W.  Dewey,  as  executrix,  etc.,  of  Addice  E.  Dewey, 
deceased,  and  another,  entered  in  the  office  of  the  clerk  of  the 
county  of  Jefferson  on  the  8th  day  of  April,  1903,  upon  the  decision 
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of  the  court,  rendered  after  a  trial  before  the  court  without  a  jury 
at  the  Jefferson  Trial  Term,  dismissing  the  plaintiff's  complaint  as  to 
said  defendants. 

The  action  was  brought  to  recover  from  certain  indorsers  of  a 
note  of  the  Eureka  Chemical  Company  an  amount  unpaid  thereon 
and  the  costs  of  a  creditor's  action  brought  to  collect  the  note  out  of 
certain  property  of  the  maker. 

John  Lansing,  for  the  appellant. 

George  £.  Wwrner  and  John  N.  Carlisle,  for  the  respondents. 

Stover,  J. : 

On  the  25th  day  of  December,  1891,  the  Eureka  Chemical  Com- 
pany, a  corporation  doing  business  at  Syracuse,  N.  Y.,  made  and 
delivered  its  promissory  note  for  $2,800,  payable  in  three  months  at 
plaintiff's  banking  office.  Said  note  was  payable  to  the  order  of  A. 
E.  Dewey,  the  testator  of  the  defendant  Adelaide  W.  Dewey  and 
the  other  defendants,  and  was  indorsed  by  each  of  them.  Plaintiff 
discounted  said  note  at  its  date,  and,  not  being  paid  at  maturity,  it 
was  protested  for  non-payment,  and  notice  duly  given  to  the 
indorsers. 

Plaintiff  on  September  2,  1892,  recovered  judgment  on  said  note 
against  the  maker  for  the  full  amount  thereof  ($2,934.96). 

Plaintiff  subsequently  brought  an  action  based  upon  this  judg- 
ment against  Margaret  A.  Townley  and  others  to  set  aside  certain 
judgments  which  were  apparent  liens  upon  the  property  of  the 
Eureka  Chemical  Company,  but  which  were  claimed  to  be  fraudu- 
lent as  to  plaintiff.  Plaintiff  recovered  a  judgment  in  said  action 
and  the  property  of  the  Eureka  Chemical  Company  was  sold  there- 
under, and  on  March  21,  1895,  the  proceeds  of  such  sale,  amount- 
ing to  $2,576.41,  were  paid  to  plaintiff,  and  that  amount,  less  the 
legal  fees  for  collection,  was  indorsed  upon  the  note  in  question.  In 
December,  1895,  plaintiff  demanded  of  the  indorsers  the  payment 
of  the  balance  due  on  said  note,  and  on  December  18,  1895,  A.  E. 
Dewey,  Nettleton  and  Phillips  each  paid  about  $127,  being  one- 
sixth  of  the  amount  due.  About  March  1,  1896,  the  plaintiff 
demanded  of  the  defendants  Nettleton  and  A.  E.  Dewey  the  sum 
of  $430.70  as  the  balance  due  upon  said  note,  and  on  the  7th  day 
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of  March,  1896,  the  defendants  Albert  E.  Nettleton  and  A.  E. 
Dewey  paid  the  balance  of  $430.70  due  on  said  note  and  the  plain- 
tiff indorsed  said  sum  upon  said  note  and  then  surrendered  said  note 
to  said  A.  E.  Dewey  who  continued  in  possession  thereof  from  said 
date  and  produced  said  note  upon  the  trial  of  this  action. 

The  referee  finds  that  such  payment  and  delivery  were  made  with 
the  intent  and  purpose  of  discharging  the  debt,  and  that  said  note 
was  voluntarily  surrendered  with  full  knowledge  of  the  facts  and 
without  any  fraud  or  mistake  existing  after  the  payment  of  March, 
1895.  An  appeal  was  taken  by  Margaret  A.  Townley  in  the 
creditor's  action,  and  the  judgment  and  decree  under  which  the 
money  paid  over  on  March  21,  1895,  was  collected  was  reversed. 
On  a  new  trial  of  the  creditor's  action  the  complaint  was  dismissed. 
On  August  12,  1899,  an  order  was  made  directing  the  plaintiff  to 
repay  said  sum  to  the  sheriff,  and  such  repayment  was  made  by 
plaintiff.  Plaintiff  subsequently  demanded  said  sum  and  costs 
incurred  from  the  defendants  Nettleton  and  A.  E.  Dewey,  which 
demand  was  refused. 

It  was  conceded  on  the  trial  that  as  to  the  defendants  other  than 
Nettleton  and  Dewey,  except  Phillips,  the  claim  upon  said  note  was 
barred  by  the  Statute  of  limitations,  and  that  said  Phillips  was 
insolvent.  It  is  contended  by  appellant  that  the  creditor's  action 
was  brought  at  the  request  of  defendants  Nettleton  and  A.  E. 
Dewey. 

The  trial  court  has  found  to  the  contrary  upon  evidence  which 
justified  such  finding.  There  is  no  direct  evidence  of  an  agreement 
to  bring  the  suit,  and  one  of  the  respondents  denies  that  there  was 
any  agreement.  So,  however  strong  the  inference  from  circum- 
stances of  an  agreement,  the  court's  finding  cannot  be  disregarded 
on  appeal. 

There  was  no  mistake  of  fact.  The  payment  of  the  balance 
claimed  to  be  due  was  made  with  a  full  understanding  of  the  cir- 
cumstances. When  the  payment  was  made,  the  indorser's  right  to 
subrogation,  except  for  the  amount  then  paid,  was  gone.  The 
holder  had  no  claim  against  the  indorser,  and  if  the  entire  amount 
of  the  note  had  been  paid  by  the  indorsers,  they  would  have  had 
no  recourse  against  the  maker  beyond  the  balance  due  after  credit- 
ing the  amount  realized  upon  the  judgments  against  the  maker.     It 
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was  not  possible,  at  the  time  the  balance  was  paid  by  the  indorsere, 
for  plaintiff  to  put  them  (the  indorsere)  in  a  position  to  enforce  the 
notes  for  their  full  amount  against  the  makers. 

The  rule  applied  in  Larkin  v.  Hardenbrook  (90  N.  Y.  333) 
should  be  applied  here.  The  court  having  found  upon  sufficient 
evidence  that  the  note  was  surrendered  at  the  time  of  the  payment 
of  the  balance  then  due,  "with  the  intent  and  purpose  of  dis- 
charging the  debt  and  the  plaintiff  accepted  said  sum  and  indorsed 
the  same  upon  the  said  note,  and  thereupon  surrendered  said  note 
to  the  said  Addice  E.  Dewey/'  one  of  the  indorsere,  and  "  that  said 
note  was  voluntarily  surrendered  by  the  plaintiff  at  said  time,  with 
full  knowledge  of  all  the  facts,  and  without  any  fraud  or  mistake 
existing  at  that  time,"  a  complete  satisfaction  was  shown,  and  effect 
should  be  given  to  it. 

Plaintiff  might  have  reserved  its  right,  but  it  did  not.  It  is  quite 
evident  that  it  relied  upon  its  judgment,  and  when  it  surrendered 
the  note  it  intended  to  discharge  the  liability  of  the  indorsere.  In 
fact,  it  could  not  refuse  to  do  otherwise.  It  had  the  avails  of  the 
judgment  credited  to  the  note,  and  the  indorsere  were  entitled  to  its 
surrender  on  payment  of  the  balance.  If  plaintiff  had  by  any  act 
of  its  own  placed  itself  in  a  position  where  it  was  not  able  to 
respond  to  the  indorsere  upon  a  demand  of  subrogation  on  payment 
as  indemnity  for  the  full  amount  paid,  it  alone  was  responsible,  and, 
so  far  as  it  had  lost  the  ability  to  answer  to  the  demand,  it  had 
relieved  the  indorsere. 

The  evidence  warranted  the  findings  of  the  trial  judge,  and  the 
law  was  correctly  applied.     The  judgment  should  be  affirmed. 

All  concurred,  except  Williams,  J.,  who  dissented  in  an  opinion  ; 
Hibcook,  J.,  not  sitting. 

"Williams,  J.  (dissenting): 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 

The  action  was  brought  to  recover  the  amount  unpaid  upon  a 
note  and  costs  incurred  in  an  effort  to  collect  the  same  from  the 
maker,  these  defendants  being  indorsere  upon  the  note. 

Most  of  the  facts  are  undisputed.     The  Eureka  Chemical  Corn- 
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pany,  a  corporation  doing  business  at  Syracuse,  N.  Y.,  December 
25,  1891,  made  its  note  for  $2,800  payable  three  months  after  date 
to  the  order  of  Dewey,  Nettleton,  Farmer,  Phillips,  and  two  Cop- 
leys. All  the  payees  indorsed  the  note  and  it  was  transferred  to 
this  plaintiff,  the  Jefferson  County  National  Bank.  When  the  note 
matured  it  was  not  paid  and  was  protested  and  the  indorsers  had 
notice  thereof.  An  action  was  thereafter  brought  upon  the  note 
against  the  maker,  the  chemical  company  alone,  and  a  judgment 
recovered  September  2, 1892,  for  $2,934.96.  An  action  based  upon 
this  judgment  was  then  brought  to  set  aside  certain  judgments 
recovered  by  Mrs.  Townley  against  the  chemical  company,  and 
which  had  become  liens  upon  its  property  prior  to  this  plaintiff's 
judgment.  This  plaintiff  had  judgment  at  the  Special  Term  setting 
aside  the  Townley  judgments  and  under  the  same  the  sheriff  paid  to 
this  plaintiff  March  21,  1895,  the  sum  of  $2,576.41,  being  the  pre  • 
ceeds  of  property  of  the  chemical  company  which  he  had  sold. 
This  amount,  less  what  was  paid  for  collecting  check,  $2.41,  leaving 
$2,574,  was  received  and  applied  upon  the  note  in  question.  There- 
after the  balance  of  the  note  was  paid  by  the  indorsers,  viz.: 
December  18, 1895,  by  Dewey,  $126.88,  and  by  Nettleton,  $126.88  ; 
December  24,  1895,  by  Phillips,  $127,  and  March  7,  1898,  by 
Dewey  and  Nettleton,  $430.70.  The  note  was  thereupon  surren- 
dered by  the  plaintiff  to  Dewey  and  Nettleton.  After  the  payment 
of  the  money  by  the  sheriff  to  this  plaintiff  under  the  judgment  in 
the  Townley  action,  that  judgment  was  affirmed  on  defendant's 
appeal  by  the  General  Term,  by  judgment  entered  on  January  13, 
1896  (Jefferson  County  Nat  Bank  v.  Townley,  92  Hun,  172),  but 
on  appeal  by  defendants  to  the  Court  of  Appeals  the  judgment 
was,  June  13,  1899,  reversed  and  a  new  trial  ordered  (159  N.  Y. 
490) ;  August  12,  1899,  the  court  made  an  order  of  restitution  in 
the  Townley  action,  directing  this  plaintiff  to  pay  back  to  the 
sheriff  the  money  received  from  him  by  depositing  the  same  in  the 
Trust  and  Deposit  Company  of  Onondaga  County  to  his  credit,  and 
the  plaintiff  complied  with  that  order  and  paid  to  the  trust  com- 
pany August  31,  1899,  $2,576.41  and  also  paid  $10  costs  of  the 
application  for  such  order.  November  14,  1899,  the  Townley 
action  was  again  tried  and  judgment  rendered  dismissing  the  com- 
plaint with  $635.51  costs,  and  directing  the  money  in  the  trust  corn- 
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pany  to  be  paid  by  the  sheriff  to  Mrs.  Townley,  and  it  was  so  paid. 
This  plaintiff  paid  the  costs  awarded  November  22,  1899. 

After  this  plaintiff  had  been  compelled  to  pay  back  the  money 
received  from  the  sheriff  and  allowed  as  a  payment  on  the  note,  it 
notified  Dewey  and  Nettleton  and  all  the  other  indorsers  on  the  note 
of  the  situation,  and  asked  them,  in  substance,  to  make  this  plaintiff 
whole  as  to  the  amount  unpaid  upon  the  note  and  as  to  the  costs  of 
the  Townley  suit.  This  request  not  being  complied  with,  this  action 
was  brought  December  7,  1899,  to  recover  the  sum  of  $2,576.41 
repaid  to  the  sheriff,  and  the  costs  paid  by  this  plaintiff  in  the 
Townley  action,  $635.51.  In  form  the  action  was  against  all  the 
indorsers,  but  Dewey  and  Nettleton  only  were  served.  The  others 
were  considered  as  irresponsible.  The  two  defendants  served 
answered,  and  the  trial  was  had  before  Justice  IIisoock  and  a  jury 
in  January,  1901,  while  Mr.  Dewey  was  still  living.  At  the  close 
of  the  evidence,  with  the  consent  of  the  parties,  the  jury  were  dis- 
charged and  the  case  was  to  be  submitted  to  and  decided  by  the 
court.  Mr.  Dewey  died  March  28,  1902.  Justice  Hiscock  went 
into  the  Appellate  Division,  and  in  October,  1902,  by  consent  of  par- 
ties, the  case  was  submitted  to  Justice  Andrews,  and  his  decision 
was  rendered  and  judgment  entered  thereon  in  April,  1903,  dismiss- 
ing plaintiff's  complaint  as  to  both  claims  for  amount  unpaid  on 
note,  and  costs  in  the  Townley  case.  This  result  followed  some 
conclusions  found  by  the  court,  which  are  questioned  upon  this 
appeal,  viz.: 

1.  "  There  being  no  proof  in  the  case  to  show  that  the  defend- 
ants Addice  E.  Dewey  or  Albert  E.  Nettleton  ever  requested  the 
plaintiff  to  commence  the  judgment  creditors'  action  against  Mar- 
garet A.  Townley,  there  is  no  liability  on  the  part  of  the  defendants 
Nettleton  and  Dewey  to  pay  the  costs  incurred  by  the  plaintiff  upon 
the  trial  of  the  said  action." 

2.  "  The  note  in  question  having  been  paid  after  maturity,  and  vol- 
untarily surrendered  by  the  plaintiff  to  the  said  Nettleton  and  Dewey 
with  the  intent  and  purpose  of  discharging  the  debt,  and  without 
any  fraud  or  mistake  of  fact  on  the  part  of  the  plaintiff,  such  vol- 
untary surrender  operated  as  a  release  and  discharge  from  any 
liability  against  said  defendants  Albert  E.  Nettleton  and  the  said 
Addice  E.  Dewey." 
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These  findings  are  in  part  of  facts  and  in  part  of  law,  based  upon 
the  findings  of  fact.  The  findings  of  law  were  correct  if  the  facts 
were  properly  found.    The  facts  were,  in  substance : 

First  That  there  was  no  proof  that  the  Townley  action  was 
brought  at  the  request  of  the  two  indorsers. 

Second.  That  the  surrender  of  the  note  was  not  made  under  any 
mistake  of  fact. 

First.  Upon  the  first  question  let  us  look  at  the  facts  and  circum- 
stances surrounding  the  commencement  and  prosecution  of  the 
Townley  action.  Mr.  Camp,  the  president  of  the  bank,  plaintiff, 
who  had  charge  of  the  business,  was  dead  at  the  time  of  the  trial. 
He  died  February  1,  1897.  That  was  after  the  affirmance  of  the 
Townley  judgment  at  General  Term,  but  before  the  reversal  in  the 
Court  of  Appeals.  It  was  after  the  payments  upon  the  note  in  1895, 
and  before  the  final  payment  and  surrender  of  the  note  in  1898. 
The  Townley  action  clearly  was  brought  and  prosecuted  for  the  benefit 
of  the  indorsers  upon  the  note.  The  bank  had  no  reason  for  bringing 
the  action.  It  could  have  required  Dewey  and  Nettleton  to  pay  the 
note,  and  no  suit  against  them  would  have  been  necessary.  They 
were  concededly  liable  for  the  amount  of  the  note,  and  were  perfectly 
responsible.  If  that  course  had  been  adopted  the  bank  would  have 
received  its  money,  and  the  burden  would  have  fallen  upon  the 
indorsers  of  bringing  and  prosecuting  the  Townley  action.  After 
the  Townley  judgments  had  been  recovered  motions  were  made  to 
set  them  aside.  Mr.  Dewey  was  president  of  the  chemical  company, 
Judge  Sawyer  was  one  of  the  directors,  the  only  lawyer  on  the 
board,  and  the  legal  adviser  of  the  company.  Judge  Sawyer  made 
these  motions.  The  defaults  were  opened  and  cases  referred  and 
tried,  but  judgments  were  again  recovered  and  executions  issued 
thereon  and  levied  upon  the  company's  property.  Then  Judge  Saw- 
yer and  Mr.  Dewey  had  a  consultation  as  to  the  way  to  get  rid  of 
these  judgments.  Judge  Sawyer  advised  that  an  action  be  brought 
by  some  creditor  who  had  a  judgment  against  the  company.  After 
some  conversation  as  to  how  the  matter  could  be  done,  and  in  behalf 
of  what  creditor,  it  was  concluded  that  the  better  way  would  be  to 
bring  an  action  in  behalf  of  the  bank,  this  plaintiff,  upon  this  note 
on  which  some  of  the  directors  were  indorsers,  and  procure  a  judg- 
App.  Div,— Vol.  XC.        29 
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ment  against  the  company,  and  then  with  that  judgment  set  aside 
the  Townley  judgments  as  in  fraud  of  creditors.  Judge  Sawyer 
told  Mr.  Dewey  that  he  had  better  see  Mr.  Camp,  president  of  the 
bank,  explain  the  matter  fully  to  him  and  see  if  he  could  not  obtain 
his  consent  to  bring  the  action  in  that  way.  Mr.  Dewey  then  left 
Judge  Sawyer.  Within  one,  two  or  three  days  after  this  Mr.  Camp 
brought  the  note  to  Judge  Sawyer  in  his  office  and  left  it  with  him. 
Judge  Sawyer  had  the  note  put  in  judgment  against  the  company 
alone,  his  managing  clerk,  Mr.  Steele,  acting  as  attorney  for  the 
bank,  and  the  summons  being  served  upon  Mr.  Dewey,  as  president 
of  the  company.  Upon  the  recovery  of  that  judgment  a  motion 
was  made  based  thereon  to  set  aside  the  Townley  judgments  as 
fraudulent  against  creditors  of  the  company.  The  court  held  that 
relief  could  only  be  afforded  in  an  action  in  equity  and  proceedings 
on  the  judgments  and  executions  were  stayed  to  enable  the  action 
to  be  brought.  The  action  was  then  brought  and  a  temporary 
injunction  was  issued  and  served.  Upon  motion  the  injunction  was 
continued  during  the  pendency  of  the  action.  Judge  Sawyer  com- 
municated with  Mr.  Camp  before  the  equity  action  was  commenced 
and  Mr.  Camp  verified  the  complaint.  Judge  Sawyer  acted  as 
attorney  for  the  plaintiff.  Mr.  Dewey  and  one  of  the  Copleys, 
indorsers  on  the  note,  were  the  sureties  upon  the  bond  for  the 
injunction.  Mr.  Dewey  aided  Judge  Sawyer  in  the  preparation 
and  trial  of  the  suit.  The  bank  paid  no  attention  to  it.  Judge 
Sawyer  had  charge  of  the  case  until  after  the  reversal  in  the  Court 
of  Appeals  and  during  the  proceedings  for  restitution.  He  was  not 
the  general  counsel  of  the  bank,  and  finally  turned  the  matter  over 
to  Mr.  Lansing,  who  was  general  counsel  for  the  bank.  These  cir- 
cumstances were  sworn  to  by  Judge  Sawyer  upon  the  trial  of  this 
action,  and,  if  his  evidence  was  believed,  it  not  only  justified  the 
inference  that  the  bank  permitted  the  note  to  be  put  in  judgment 
and  the  equity  suit  to  be  commenced  and  prosecuted  at  the  request 
and  for  the  benefit  of  the  indorsers  upon  the  note,  but  such  infer- 
ence would  be  irresistible.  The  only  answer  to  it  is  that  Mr.  Dewey, 
as  a  witness  on  the  trial,  denied  the  interviews  sworn  to  by  Judge 
Sawyer,  and  denied  that  he  had  any  interview  with  Mr.  Camp  or 
any  officer  of  the  bank  with  reference  to  the  matter.  He  was,  how- 
ever, a  party  to  the  action,  his  credibility  was  for  the  court  to 
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determine,  and  the  court  might  find  he  had  the  interview  with  Mr. 
Camp  advised  by  Judge  Sawyer,  inferring  that  fact  from  the  cir- 
cumstances, even  though  Mr.  Dewey  denied  it  upon  the  stand* 
Mr.  Camp  was  dead  and  could  not  speak  upon  the  subject,  but 
how  came  he  to  bring  Judge  Sawyer  the  note  and  leave  it  with  him 
without  any  directions  whatever  unless  someone  had  talked  the 
matter  over  with  him  beforehand !  Judge  Sawyer  testified  he  did 
not  make  any  arrangement  with  him.  Someone  certainly  did, 
otherwise  why  should  he,  as  president  of  the  bank,  which  had  no 
interest  in  the  Townley  litigation,  but  had  the  means  of  securing 
payment  of  the  note  by  merely  demanding  it  of  Dewey  and  Nettle- 
ton,  why  should  he,  I  say,  set  this  whole  Townley  litigation  in 
motion  ?  The  finding  that  there  was  no  evidence  in  the  case  that 
Dewey  and  Nettleton  requested  the  bank  to  commence  this  litigation 
cannot  and  should  not  be  sustained.  The  only  reasonable  conclusion 
that  could  be  drawn  from  the  evidence  was  that  Judge  Sawyer  and 
Mr.  Dewey  acted  for  the  indorsers  on  the  note  in  commencing  and 
carrying  on  the  litigation.  These  indorsers  were  the  only  persons  to 
be  benefited  by  setting  aside  the  Townley  judgments.  Mrs.  Town- 
ley  had  valid  debts  against  the  chemical  company,  but  it  was  claimed 
that  the  judgments  and  liens  procured  thereon  were  in  fraud  of 
the  rights  of  the  creditors  represented  by  this  note.  When  the 
judgments  were  set  aside  the  company's  property  would  be  released 
from  the  liens  of  the  judgments  and  would  be  applied  in  payment 
of  this  note  to  the  relief  ef  the  indorsers.  There  was  no  direct 
proof  that  Mr.  Nettleton,  any  more  than  Mr.  Dewey,  requested  this 
Townley  litigation  to  be  begun  and  continued,  but  he  knew  it  was 
going  on  and  that  it  was  for  his  benefit  as  well  as  Mr.  Dewey's,  and 
the  fair  inference  was  that  it  was  so  begun  and  carried  on  with  his 
assent  and  by  his  request  through  Mr.  Dewey,  if  not  personally. 
Under  all  the  circumstances  there  was  evidence  that  the  Townley 
litigation  was  undertaken  and  carried  on  at  the  request  of  these  two 
defendants,  and  this  fact  should  have  been  found  by  the  trial  court. 
Second.  The  court  erroneously  found  that  the  note  was  not  sur- 
rendered under  any  mistake  of  fact.  The  facts  with  reference  to 
the  surrender  were  not  in  dispute.  All  the  parties  understood  that 
the  money  paid  by  the  sheriff  to  the  bank  under  the  judgment  in 
the  Townley  action  could  be  retained  and  would  not  have  to  be  paid 
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back,  and  that  it  was  an  absolute  payment  of  so  much  upon  the  note. 
The  Townley  litigation  was  being  conducted  by  the  defendants  in 
the  bank's  name,  and  this  money  was,  therefore,  procured  by  the 
defendants  to  be  paid  over  to  the  bank  as  an  incident  of  that  litiga- 
tion. No  one  had  the  slightest  apprehension  of  a  reversal  of  the 
judgment  directing  that  money  to  be  paid  to  the  bank  when  the 
note  was  surrendered.  The  reversal  was  close,  four  judges  voting 
for  the  reversal  and  three  for  affirmance  {Jefferson  County  N<U. 
Bank  v.  Townley,  159  N.  Y.  490).  The  effect  of  this  reversal  was 
to  make  the  judgment  as  if  it  had  never  been,  and  to  render  the 
payment  by  the  sheriff  to  the  bank  unauthorized,  and  to  require 
the  money  to  be  repaid.  It  was  not,  in  fact,  a  payment  to  the 
bank  of  any  money  which  it  could  apply  on  the  note,  and  the 
surrender  was,  therefore,  made  under  the  mistake  shared  in  by  all 
the  parties  that  there  had  been  a  payment  made  upon  the  note  of 
the  amount  received  from  the  sheriff  under  the  Townley  judg- 
ment. In  fact,  there  had  been  no  such  payment.  Upon  this  find- 
ing of  the  court  we  have  this  condition  of  things :  The  defendants, 
indorsers,  were  conducting  the  Townley  litigation  in  the  name  of  the 
bank  to  secure  payment  of  this  note.  In  the  course  of  the  litigation 
they  procured  this  money  to  be  paid  by  the  sheriff  to  the  bank  to 
apply  on  the  note.  All  parties  supposed  this  to  be  an  absolute  payment 
of  money  which  the  bank  could  keep,  and  upon  this  understanding  the 
bank  and  the  defendants  straightened  up  the  note  and  the  defendants 
paid  the  balance  thereof,  and  it  was  surrendered  to  them  as  a  fully  paid 
note.  In  the  further  progress  of  the  litigation,  however,  this  pay- 
ment by  the  sheriff  turned  out  to  be  without  authority,  and  th§ 
court,  in  this  same  litigation  being  conducted  by  the  defendants, 
compelled  the  bank  to  pay  back  the  money.  Still  the  defendants, 
by  the  surrender  of  the  note,  were  relieved  from  the  obligation  to 
replace  the  money  which  had  been  regarded  as  a  payment  on  the 
note,  but  which  turned  out  not  to  have  been  a  payment  at  all.  The 
note  has  never  been  fully  paid.  The  indorsers  are  still  liable  for 
this  amount,  supposed  to  have  been  paid,  which,  however,  never 
has  been  paid.  The  result  in  this  case,  as  it  has  been  decided  by 
the  trial  court,  is  unjust  and  unfair,  and  it  should  not  be  permitted 
to  stand.  The  bank,  by  its  president,  kindly  consented  to  postpone 
payment  of  this  note  by  the  indorsers,  and  to  allow  this  Townley 
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litigation  to  be  commenced  and  carried  on  in  its  name  for  the  pur- 
pose of  receiving  thereby  the  whole  or  a  part  of  moneys  owing 
upon  the  note  from  the  chemical  company's  property.  This  pur- 
pose was  understood  to  have  been  accomplished  and  the  indorsers 
to  have  been  benefited  to  the  extent  of  $2,576.41,  but  finally  the 
effort  failed ;  this  money  was  lost  and  a  bill  of  costs  of  $635.51  was 
left  for  the  bank  to  pay.  The  court  ought  not  to  permit  the 
defendants  to  leave  this  burden  upon  the  bank,  as  a  reward  for  its 
forbearance  and  kindness  in  the  premises.  The  two  findings  of  fact 
considered  were  erroneously  made.  Facts  should  have  been  found 
from  which  the  legal  conclusion  would  follow  that  plaintiff  was 
entitled  to  recover  both  the  balance  due  on  the  note  and  the  costs 
of  the  Townley  litigation.  All  the  findings  were  duly  excepted  to. 
The  conversation  between  plaintiff's  counsel  and  Justice  Hisoock  on 
the  trial  do  not  render  the  exceptions  ineffectual. 

I  conclude  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

Judgment  and  order  affirmed,  with  costs. 


John  T.  Lewis,  Kespondent,  v.  Eli  M.  Upton  and  Others,  Appel- 
lants, Impleaded  with  Mary  Crbnnell. 

Stare  decisis  —  a  decision  of  the  Appellate  Division  on  a  first  appeal,  that  a  question 
of  fact  was  presented  for  the  jury,  adhered  to  on  a  second  appeal,  where  the  facts 
were  substantially  the  same  on  each  trial. 

The  plaintiff  in  an  action  brought  to  compel  the  determination  of  a  claim  to  real 
property  asserted  a  record  title  to  the  property,  and  also  a  title  thereto  by 
adverse  possession.  Upon  the  first  trial  of  the  action  the  court  submitted  both 
these  questions  to  the  jury,  and  the  jury  found  a  general  verdict  in  favor  of 
the  plaintiff. 

Upon  an  appeal  the  Appellate  Division  held  that  there  was  no  evidence  to  sup- 
port the  plaintiff  8  claim  of  a  record  title,  but  that  the  question  whether  the 
plaintiff  had  acquired  title  by  adverse  possession  was  one  of  fact  for  the  jury. 
Being  unable  to  say  upon  which  claim  the  Jury  based  its  verdict,  the  Appel- 
late Division  reversed  the  judgment  and  directed  a  new  trial  upon  the  question 
of  adverse  possession  alone. 

The  evidence  given  upon  the  new  trial  with  respect  to  the  issue  of  adverse  pos- 
session was  substantially  the  same  as  that  given  on  the  former  trial.  The  issue 
was  submitted  to  the  jury  and  the  plaintiff  again  obtained  a  verdict. 
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Upon  a  second  appeal  to  the  Appellate  Division  it  was  claimed  that  there  was  no 
question  for  the  Jury  on  this  issue,  and  that  the  trial  court  should  have  held  as 
matter  of  law  that  the  plaintiff  acquired  no  title  by  adverse  possession. 

MM,  that  the  Appellate  Division,  having  once  decided  that  the  issue  of  adverse 
possession  was  properly  submitted  to  the  jury,  should  adhere  to  that  decision 
and  leave  the  correctness  thereof  to  be  considered  by  the  Court  of  Appeals,  if 
the  defendants  desired  to  appeal  to  that  court. 

McLennan,  P.  J.,  and  Stover,  J.,  dissented. 

Appeal  by  the  defendants,  Eli  M.  Upton  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Monroe  on  the  29th  day  of 
December,  1902,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Monroe  Trial  Term,  made  after  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  29th  day  of  December,  1902,  denying 
the  said  defendants'  motion  for  a  new  trial  made  upon  the  minutes* 

Charles  J.  BisseU  and  Erwim,  E.  Shutt,  for  the  appellants, 

John  Van  Voorhis,  for  the  respondent. 

"Williams,  J. : 

The  judgment  and  order  should  be  affirmed,  with  costs. 

The  action  was  brought  under  section  1638  of  the  Code  of  Civil 
Procedure  to  compel  the  determination  of  a  claim  to  real  property. 
The  plaintiff  claimed  that  he  had  a  record  title  to  the  real  property 
and  that  he  had  also  acquired  title  thereto  by  adverse  possession. 

Upon  a  former  trial  of  the  action  both  these  questions  were  sub- 
mitted to  the  jury  under  the  instruction  of  the  court  that  the 
plaintiff  could  recover  if  it  was  found  that  he  had  either  a  record 
title  or  a  title  acquired  by  adverse  possession.  The  jury  rendered  a 
general  verdict  for  the  plaintiff.  Upon  appeal  to  this  court  it  was 
held  that  there  was  no  evidence  to  support  the  verdict  if  it  was 
based  upon  the  claim  of  a  record  title,  because  the  deed  under  which 
he  claimed  did  not  cover  the  property  in  question.  The  court  also 
held  that  the  question  of  title  acquired  by  adverse  possession  was 
one  of  fact  for  the  jury.     (52  App.  Div.  617.) 

Inasmuch  as  the  court  could  not  say  upon  which  claim  the  jury 
based  its  verdict,  it  was  compelled  to  reverse  the  judgment  and 
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direct  a  new  trial  upon  the  question  of  adverse  possession  alone. 
Thereupon  the  case  was  again  tried,  and  the  decision  of  this  court 
followed.  The  question  of  a  record  title  was  eliminated  from  the 
case,  and  the  question  of  title  by  adverse  possession  was  submitted 
to  the  jury.  The  plaintiff  again  had  a  verdict.  Upon  an  appeal  to 
this  court  it  is  now  claimed  that  there  was  no  question  for  the  jury 
upon  this  issue,  and  that  the  trial  court  should  have  held  as  matter  of 
law  that  the  plaintiff  acquired  no  title  to  the  property  by  adverse 
possession.  This  court  having  once  passed  upon  that  question,  on 
practically  the  same  class  of  evidence,  we  should  adhere  to  our 
former  decision  and  leave  the  question  to  be  considered  by  the 
Court  of  Appeals  should  the  defendants  desire  to  take  the  case  to 
that  court.  If  this  court  had  held  upon  the  former  appeal  that 
there  was  no  question  for  the  jury  as  to  adverse  possession,  the  case 
could  then  have  gone  directly  to  the  Court  of  Appeals ;  but,  under 
the  decision  then  made,  a  new  trial  became  necessary  and  it  was 
had  at  considerable  expense  to  the  parties,  and  the  result  of  such 
trial  should  not  now  be  nullified  by  reversing  our  former  decision. 
Moreover,  upon  the  merits,  we  are  of  the  opinion  that  the  various 
questions  involved  in  the  claim  of  title  by  adverse  possession, 
including  the  occupation  and  cultivation  of  the  property  and  the 
protecting  of  the  same  by  substantial  inclosure,  were  properly  sub- 
mitted to  the  jury,  and  the  evidence  was  sufficient  to  support  the 
verdict  rendered. 

No  errors  in  the  admission  or  rejection  of  evidence,  or  in  the 
charge  of  the  court,  were  committed,  calling  for  a  reversal  of  the 
judgment. 

The  judgment  and  order  should,  therefore,  be  affirmed,  with  costs. 

All  concurred,  except  McLennan,  P.  J.,  dissenting  in  an  opinion  in 
which  Stover,  J.,  concurred. 

McLennan,  P.  J.  (dissenting): 

The  action  was  commenced  on  the  19th  day  of  March,  1895, 
under  section  1638  of  the  Code  of  Civil  Procedure,  to  compel  the 
determination  of  the  claim  of  title  made  by  the  defendants  to  the 
premises  described  in  the  complaint.  The  answer  denied  plaintiff's 
title  and  possession,  and  alleged  title  and  possession  in  the  defend* 
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ants.  Plaintiff  replied,  averring  that  defendants'  title  is  void  under 
the  Champerty  Act,  and  setting  np  adverse  possession  as  against  the 
defendants. 

As  appears  by  the  judgment  appealed  from,  three  specific  questions 
were  submitted  to  the  jury,  as  follows : 

First.  Was  the  plaintiff,  or  were  those  whose  estate  he  has,  in  pos- 
session of  the  real  proprty  in  lot  43,  in  dispute  in  this  action,  for  one 
year  before  March  19,  1895,  the  date  of  the  commencement  of  this 
action,  claiming  said  premises  in  fee  ? 

Second.  At  the  time  of  the  commencement  of  this  action,  had  the 
plaintiff  acquired  title  in  fee  to  the  premises  in  dispute  by  adverse 
possession  thereof  for  twenty  years  or  upwards  ? 

Third.  Are  the  deeds  from  the  heirs  of  Oliver  Phelps,  under 
which  the  defendants,  except  the  defendant  Hnbbell,  claim  title  to 
the  premises  in  dispute,  champertous  and  void  for  that  reason  ? 

The  jury  answered  each  of  said  questions  in  the  affirmative,  and 
thereupon  a  judgment  was  entered  in  favor  of  the  plaintiff, "  that  the 
defendants,  and  every  person  claiming  under  them  by  title  accruing 
after  the  filing  of  the  notice  of  the  pendency  of  this  action,  be  and  are 
hereby  forever  barred  from  all  claim  to  any  estate,  claim  or  interest, 
of  any  kind  or  nature,  in  the  lands  described  in  the  complaint,  or 
any  lien  thereon  or  easement  therein."  The  judgment  then  con- 
tained a  description  of  the  lands,  which  is  precisely  the  same  as  con- 
tained in  the  complaint,  and  further  awarded  to  the  plaintiff  the  sum 
of  $727.38  for  his  costs  of  the  action.  From  6uch  judgment  and 
from  the  order  denying  defendants'  motion  for  a  new  trial  this 
appeal  is  taken. 

The  tract  of  land  which  is  the  subject  of  this  controversy  con- 
tains twenty-six  and  four-tenths  acres ;  it  is  substantially  400  feet 
wide,  and  extends  along  the  shore  of  Lake  Ontario  for  a  distance 
of  nearly  half  a  mile.  While  somewhat  irregular  in  shape,  it 
may,  for  all  practical  purposes,  be  described  as  being  bounded  on 
the  north  by  Lake  Ontario,  on  the  east  by  the  old  outlet  of  Buck 
pond,  so  called,  on  the  south  by  Buck  pond  and  the  John  Tennison 
farm,  so  called,  and  on  the  west,  also,  by  said  farm.  The  tract  is  a 
part  of  township  No.  2,  short  range  of  townships  in  the  town 
of  Greece,  Monroe  county,  N.  Y.  The  township  is  bounded  on  the 
east  by  the  Genesee  river,  extends  westerly  for  its  entire  length 
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along  the  shore  of  Lake  Ontario,  and  contains  over  20,000  acres, 
besides  five  ponds  each  covering  a  few  hundred  acres. 

In  1803  this  township  was  owned  by  sixteen  tenants  in  common, 
among  others  Sir  William  Poultney  and  Oliver  Phelps.  In  that 
year  one  William  Shepard  made  a  map  and  survey  for  the  owners 
of  said  township,  dividing  it  into  lots,  two  of  which  were 
numbered  45  and  43  respectively,  each  containing  about  300 
acres,  exclusive  of  the  area  covered  by  Long  pond,  which 
was  located  in  lot  45,  and  Buck  pond,  located  in  lot  43.  These 
two  lots,  which  are  the  only  ones  directly  involved  in  this  con- 
troversy, abut  upon  the  lake  and  adjoin  each  other,  lot  43  lying 
immediately  easterly  of  lot  45. 

By  deed  dated  October  4, 1804,  to  which  the  Shepard  map  and 
survey  were  annexed  and  made  a  part  thereof,  the  owners  parti- 
tioned the  township  among  themselves.  Lot  45  was  allotted  to  Sir 
William  Poultney,  and  lot  43,  together  with  lot  44  and  other  lots 
lying  still  further  to  the  east,  all  being  of  substantially  the  same  size, 
was  allotted  to  Oliver  Phelps. 

In  1817  one  Valentine  Brouthers  made  a  map  and  survey  of  lot 
45,  dividing  it  into  separate  parcels  and  making  a  description  of 
each.  By  deed  dated  January  7,  1831,  which  was  duly  recorded  on 
the  22d  day  of  September,  1832,  the  Poultney  estate  conveyed  to 
one  John  Tennison  one  of  said  parcels,  being  a  farm  lying  in  the 
easterly  part  of  lot  45,  which  was  described  by  metes  and  bounds, 
"  containing  one  hundred  and  twenty-three  acres  and  ninety  one- 
hundredths  of  an  acre,  as  surveyed  by  Valentine  Brothers,  be  the  same 
more  or  less."  On  the  1st  day  of  April,  1847,  John  Tennison,  by 
an  instrument  in  writing,  leased  the  farm  to  Delos  Lewis,  who  is  the 
father  of  the  plaintiff  and  was  the  husband  of  Ann  Lewis,  deceased, 
a  daughter  of  John  Tennison,  now  deceased.  Delos  Lewis  continued 
to  occupy  the  premises  from  that  time  as  such  tenant,  residing 
thereon  with  his  wife  until  the  death  of  John  Tennison,  which 
occurred  about  the  year  1860.  By  deed  dated  January  19,  1861, 
which  was  duly  recorded  January  21, 1861,  in  which  the  premises 
are  described  precisely  the  same  as  in  the  deed  from  the  Poultney 
estate  to  John  Tennison,  the  other  heirs  of  John  Tennison,  deceased, 
conveyed  the  Tennison  farm  to  Ann  Lewis,  plaintiff's  mother  and 
the  wife  of  Delos  Lewis.     Under  such  deed  she  with  her  husband 
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occupied  said  farm  until  the  year  1881,  when  she,  Ann  Lewis,  died 
intestate,  and  her  husband,  Delos  Lewis,  became  tenant  by  the  cur- 
tesy, with  remainder  to  the  plaintiff  John  T.  Lewis,  her  only  heir 
and  next  of  kin.  By  quitclaim  deed  dated  the  21st  day  of  August, 
1890,  which  was  duly  recorded,  Delos  Lewis  conveyed  his  life  estate 
in  the  farm  or  premises  described  in  the  Tennison  deed  to  the 
plaintiff,  John  T.  Lewis,  and  he  thereupon  became  vested  with  the 
whole  title  to  said  premises,  and  continued  to  own  and  was  in  pos- 
session of  the  same  at  the  time  of  the  commencement  of  this  action. 

As  we  have  seen,  lot  43,  which  was  immediately  east  of  lot 
45,  and  other  lots  lying  east  of  lot  43  were  allotted  to  Oliver  Phelps 
by  the  partition  deed  referred  to,  which  is  the  common  source  of 
title  of  all  the  parties  to  this  action.  It  must  be  conceded  that  by 
the  allotment  under  such  partition  deed,  and  by  mesne  conveyances, 
which  it  is  unnecessary  to  enumerate,  the  defendants  acquired  the 
record  title  to  the  premises  in  dispute,  if  such  premises  were  located 
in  and  were  a  part  of  lot  43. 

The  theory  of  the  action  when  brought  was  that  the  plaintiff  was 
the  owner  in  fee  of  the  lands  in  dispute,  because  they  were  part 
of  lot  45,  and  covered  by  the  deed  from  the  Poultney  estate  to 
John  Tennison,  and  by  the  mesne  conveyances  to  the  plaintiff.  In 
the  complaint,  after  alleging  "  that  the  plaintiff  is  the  owner  and 
seized  in  fee  and  is  in  possession  of  the  following  described  real 
property,"  and  then  describing  such  property  by  metes  and  bounds, 
it  is  further  alleged  "  that  the  plaintiff  has  been  in  possession  of 
said  real  property  for  upwards  of  one  year  next  preceding  the 
commencement  of  this  action  as  sole  tenant,  claiming  it  in  fee,  and 
that  he  holds  the  same  as  heir  at  law  of  Ann  Lewis,  deceased,  and 
as  purchaser  by  deed  from  Delos  W.  Lewis,  and  was  in  possession 
at  the  commencement  of  this  action.  That  the  defendants  unjustly 
claim  an  estate  or  interest  in  the  said  property,  claiming  to  have 
obtained  the  same  by  purchase  from  the  heirs  of  Oliver  Phelps, 
deceased,  and  claiming  to  be  the  owners  in  fee  of  said  property P 
To  such  complaint  the  defendants  made  answer,  denying  that  the 
plaintiff  was  the  owner  of  or  had  been  in  the  possession  of  the 
premises  for  a  year  previous  to  the  commencement  of  the  action, 
and  alleged  that  they,  the  defendants,  were  the  owners  in  fee  simple 
of  the  premises  in  dispute.    Thereupon  the  plaintiff  served  a  reply, 
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in  which  he  alleged,  in  substance  and  so  far  as  it  is  important  to 
note,  that  he  had  acquired  title  to  the  premises  "  under  a  claim  of 
title  exclusive  of  any  other  right,  founding  the  same  upon  written 
instruments  as  being  conveyances  of  the  premises  in  question,  and 
there  has  been  a  continued  occupation  and  possession  of  the  premises 
for  more  than  twenty  years  under  the  same  claim,  before  the  com- 
mencement of  this  action."  And  it  was  further  alleged,  in  effect, 
that  such  being  the  title,  possession  and  claim  of  the  plaintiff,  the 
conveyances  to  the  defendant  were  champertous  and,  therefore, 
void. 

Upon  the  pleadings  as  thus  framed,  and  upon  the  opening  of 
plaintiff's  counsel,  the  defendants  made  a  motion  at  the  commence- 
ment of  the  trial  to  compel  the  plaintiff  "  to  elect  upon  which  title 
he  will  stand,  whether  as  heir  at  law  of  Ann  Lewis,  as  alleged  in 
complaint,  or  as  purchaser  by  deed  from  Delos  W.  Lewis  of  Shelly 
title,  on  the  ground  that  the  two  titles  are  absolutely  inconsistent 
and  hostile  to  each  other."  The  motion  was  denied  upon  the 
ground,  as  we  must  assume,  that  by  the  pleadings  or  opening  it  did 
not  appear  that  the  written  instruments  referred  to  in  the  reply  or 
opening  were  any  other  than  the  deed  from  the  Poultney  estate  to 
John  Tennison,  and  the  mesne  conveyances  of  the  Tennison  farm  to 
the  plaintiff.  Of  course,  it  would  not  do  for  a  plaintiff  to  claim  in 
the  same  action  that  he  had  acquired  title  to  premises  by  adverse 
possession,  under  a  claim  of  title  founded  upon  a  certain  written 
instrument,  and  at  the  same  time  assert  that  he  had  acquired  such 
title  by  virtue  of  a  claim  of  title  founded  upon  another  and  different 
instrument,  in  no  manner  connected  with  the  first.  The  provision 
of  section  369  of  the  Code  is  as  follows :  "  Where  the  occupant  or 
those  under  whom  he  claims  entered  into  the  possession  of  the  prem- 
ises under  claim  of  title  exclusive  of  any  other  right,  founding  the 
claim  upon  a  written  instrument  as  being  a  conveyance  of  the 
premises  in  question,  *  *  *  the  premises  so  included  are 
deemed  to  have  been  held  adversely." 

We  think  it  cannot  be  held  that  a  person  may  acquire  title  to 
premises  by  adverse  possession,  under  a  claim  of  title  founded 
upon  several  instruments  in  writing,  where  such  instruments  are 
not  in  any  manner  connected  or  made  by  the  same  grantor.  In  other 
words,  that  a  claim  of  title  cannot  be  founded  upon  all  of  such 
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instruments,  unless  they  all  relate  to  or  originate  in  the  same  source 
of  title.  Whatever  ambiguity  there  may  have  been  as  to  plain- 
tiffs claim  under  the  pleadings,  it  is  made  entirely  apparent  by  the 
evidence  given  by  him  or  in  his  behalf  upon  the  trial. 

The  plaintiff,  upon  the  trial,  endeavored  to  prove :  First.  That 
he  was  the  owner  of  the  premises  in  question  by  virtue  of  the  Ten- 
nison  deed  and  the  mesne  conveyances  to  him.  In  other  words, 
that  the  premises  in  question  were  a  part  of  lot  45,  and  were 
included  in  and  covered  by  such  deed.  Second.  That  although  the 
disputed  premises  were  not  actually  within  lot  45,  or  included 
in  the  Tennison  deed,  he  nevertheless  became  the  owner  by  adverse 
possession,  because  he  or  his  grantors  were  in  possession,  claiming  to 
own  the  same  under  a  claim  of  title  founded  upon  the  Tennison 
deed  and  the  mesne  conveyances  to  him,  for  a  period  of  more  than 
twenty  years  before  the  commencement  of  this  action.  Third.  That 
even  if  the  premises  in  question  were  not  a  part  of  lot  45,  were 
not  included  in  the  Tennison  deed,  and  he  did  not  acquire  title  to 
the  same  by  adverse  possession,  under  a  claim  of  title  based  upon 
the  Tennison  deed  or  the  mesne  conveyances  to  him,  yet  he  became 
the  owner  of  such  premises  by  adverse  possession  under  a  claim  of 
title  founded  upon  a  written  instrument,  under  and  by  virtue  of  the 
Shelly  and  Nash  deeds,  so  called,  the  history  of  which  deeds  is 
briefly  as  follows :  As  early  as  1855,  and  for  some  years  thereafter, 
one  Jonathan  Shelly,  who  was  a  fisherman,  lived  on  the  shore  of 
Lake  Ontario  in  a  shanty  which  he  had  erected  some  distance  east 
of  the  old  outlet  of  Buck  pond,  and  east  of  the  premises  in  dispute. 
Some  time  prior  to  1863  Shelly  moved  onto  the  disputed  premises 
and  erected  another  shanty  in  which  he  lived.  In  the  year  1863  a 
man  by  the  name  of  Eli  Nash,  who  was  also  a  fisherman  and  lived 
in  another  shanty  on  the  shore  of  the  lake,  entered  into  an  agree- 
ment with  Shelly  to  purchase  his,  Shelly's,  shanty,  and  agreed 
to  pay  therefor  the  sum  of  twenty-five  dollars.  Nash  went  to  a 
lawyer  to  procure  a  conveyance  of  the  shanty  from  Shelly  to  him- 
self, and  was  advised  by  such  lawyer  to  have  Shelly  execute  a 
deed  of  the  entire  beach  on  Lake  Ontario  between  the  old  outlet 
of  Buck  pond  on  the  east  and  the  Tennison  premises  on  the  west, 
in  order  to  prevent  Shelly  from  building  another  shanty  upon  such 
premises.     A  deed  was  prepared  accordingly  by  the  attorney,  which 
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described  the  entire  premises  in  dispute.  It  was  executed  by  Shelly 
and  delivered  to  Nash,  and  bears  date  June  5,  1863.  In  the  same 
year  Delos  Lewis,  who  at  the  time  was  lessee  of  the  Tennison  farm, 
purchased  the  Shelly  shanty  from  Nash  for  the  sum  of  fifty  dollars, 
and  Nash  executed  to  Delos  Lewis  a  deed  bearing  date  December 
20,  1863,  which  contained  the  same  description  as  the  deed  from 
Shelly  to  Nash,  and  which  also  purported  to  convey  the  entire  prem- 
ises in  question.  By  deed  dated  March  13,  1891,  Delos  Lewis 
assumed  to  convey  the  same  premises  to  his  son  John  T.  Lewis,  the 
plaintiff  in  this  action.  Neither  of  said  deeds  was  recorded  until 
the  27th  day  of  July,  1891,  and  not  until  after,  as  it  is  claimed,  the 
plaintiff  had  acquired  title  to  the  premises  therein  described  by 
adverse  possession,  under  a  claim  of  title  founded  upon  such  writ- 
ten instruments.  The  Shelly  and  Nash  deeds  had  lain  dormant  for 
nearly  thirty  years,  and,  so  far  as  the  evidence  discloses,  no  one 
except  those  immediately  connected  with  the  giving  of  such  convey- 
ances knew  of  their  existence.  There  is  not  a  particle  of  evidence 
to  indicate  that  Delos  Lewis  ever  6aid  to  any  person  during  that 
time  that  he  claimed  to  own  the  premises  under  or  by  virtue  of  the 
Nash  deed,  or  that  he  ever  intimated  to  any  one  that  he  had  such 
an  instrument.  The  premises  were  not  assessed  to  him ;  he  paid  no 
taxes;  there  was  absolutely  nothing  to  indicate  during  all  those 
years  that  he  had  title  to  the  premises  by  virtue  of  a  written  instru- 
ment, or  that  he  claimed  to  have. 

At  the  time  of  the  purchase  by  Delos  Lewis  from  Nash,  a  man 
by  the  name  of  Lowden  was  occupying  the  Nash  cottage,  so  called, 
with  his  consent,  which  cottage  was  located  near  the  southwesterly 
-corner  of  the  premises  in  dispute,  and  after  obtaining  a  deed  from 
Nash  Delos  Lewis  entered  into  a  verbal  agreement  with  Lowden  by 
which  he,  Lowden,  was  given  permission  to  occupy  the  Nash  cot- 
tage and  some  portion  of  the  premises  for  a  yearly  rental  of  ten 
dollars,  to  be  paid  in  work.  Under  such  agreement  Lowden  occu- 
pied the  Nash  cottage  from  1863  until  the  year  1893  or  1894,  when 
he  was  sent  to  the  Monroe  county  poorhouse,  and  the  cottage  was 
pulled  down  by  the  defendant  Beattie,  who  claimed  to  own  it. 

The  evidence  conclusively  establishes  that  Nash  knew  when  he 
purchased  from  Shelly  that  he,  Shelly,  had  no  right,  title  or  interest 
in  or  to  the  property  described  in  the  deed  executed  by  him ;  that 
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he  was  simply  a  "squatter"  upon  the  premises;  had  erected  his 
shanty  thereon  for  his  own  purposes  and  to  enable  him  more  con- 
veniently to  carry  on  his  occupation  of  fisherman.  Also  that  Nash, 
who  was  likewise  a  fisherman  and  had  erected  for  his  convenience  a 
cottage  or  shanty  upon  the  premises,  was  also  a  "squatter"  thereon. 
The  evidence  also  conclusively  establishes  that  when  Delos  Lewis 
purchased  the  Nash  cottage  and  accepted  the  deed  of  the  entire 
premises  from  him,  he  fully  understood  the  nature  of  the  possession 
of  both  Shelly  and  Nash,  and  knew  that  neither  of  them  had  any 
title  to  the  premises  which  they  assumed  to  convey. 

Delos  Lewis,  who  was  called  as  a  witness  for  the  plaintiff,  upon 
his  direct  examination  testified :  "  There  was  a  time  when  Eli  Nash 
or  a  man  by  the  name  of  Shelly  constructed  a  cottage  of  some  kind 
down  on  the  beach  —  a  little  fish  shanty;  he  was  a  hunter  and 
fisher  and  made  a  living  in  that  way ;  I  knew  at  the  time  that 
Shelly  conveyed  whatever  right  he  had  there  to  Eli  Nash ;  I  didn't 
see  the  papers  executed,  but  I  heard  of  it."  On  cross-examina- 
tion he  stated  :  "  I  couldn't  say  how  long  I  knew  Shelly  before  he 
sold  to  Nash,  but  he  was  there  a  few  years ;  Shelly's  cottage  or 
dugout  was  on  the  beach  there ;  I  don't  know  how  long  he  was 
there;  I  can't  tell  anything  about  how  Shelly  first  went  there; 
he  squatted  down  there  and  built  up  a  shanty,  and  used  to  fish 
and  hunt  there.  *  *  *.  I  suppose  Shelly  sold  his  shanty  to 
Nash."  And  in  answer  to  the  question,  "  What  title  did  you 
understand  Shelly  had  to  give  Nash?"  the  witness  answered,  "I 
didn't  understand  he  had  any." 

When  the  whole  evidence  bearing  upon  the  question  is  con- 
sidered we  think  it  should  be  regarded  as  conclusively  established 
that  when  Delos  Lewis,  the  plaintiff's  immediate  grantor,  took  the 
deed  from  Nash  describing  the  premises  in  question,  he  understood 
that  Nash  had  no  title  to  the  same,  and  also  that  Shelly,  Nash's 
grantor,  was  equally  destitute  of  such  title.  In  other  words,  he 
knew  they  were  both  "squatters"  upon  the  premises,  and  only 
owned,  if  anything,  the  shanties  which  they  had  respectively  con- 
structed for  their  own  use  and  convenience. 

We  have  thus  far  indicated  the  character  of  plaintiff's  record 
title,  so  far  as  it  is  based  upon  written  instruments,  namely,  upon 
the  Tennison  deed  and  the  mesne  conveyances  to  the  plaintiff  there- 
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under,  and  the  Shelly  and  Nash  deeds  and  the  mesne  conveyances 
to  the  plaintiff  following  such  deeds. 

Upon  a  former  appeal  to  this  court  in  this  action,  the  evidence 
being  substantially  the  same  as  now  before  us,  it  was  held  as  matter 
of  law  that  the  lands  in  dispute  were  not  included  in  and  did 
not  form  a  part  of  lot  45 ;  were  not  included  in  or  covered  by 
the  Tennison  deed,  and  that  the  plaintiff  did  not  acquire  title 
thereto  by  such  conveyance  or  by  adverse  possession,  under  a  claim 
of  title  founded  thereon.  (52  App.  Div.  617.)  Following  such 
decision  it  was  held  by  the  learned  trial  justice  upon  this  trial  "  that 
the  Tennison  deed  describes  land  wholly  within  said  lot  forty-five. 
*  *  *  That  plaintiff  has  no  record  title  under  the  Tennison 
deeds  to  the  land  in  dispute.  *  *  *  The  Tennison  deed,  inas- 
much as  it  does  not  cover  the  premises  in  dispute,  cannot  be  made 
the  foundation  in  this  action  of  a  title  by  adverse  possession." 

Therefore,  the  plaintiff's  right  to  recover  under  or  by  virtue  of 
the  Tennison  deed,  or  the  mesne  conveyances  to  the  plaintiff  there- 
under, is  eliminated  from  our  consideration,  yet  the  evidence  bear- 
ing upon  that  issue  is  still  before  us,  and  if  sufficient  to  indicate 
that  Delos  Lewis,  plaintiff's  immediate  grantor,  claimed  to  own  the 
premises  in  dispute  under  a  claim  of  title  founded  upon  such  deed, 
rather  than  upon  the  Nash  deed,  it  may  become  important  to  deter- 
mine whether  or  not  he  can  sucessfully  make  a  like  claim  of  owner- 
ship and  found  such  claim  of  title  upon  the  Nash  deed.  But  passing 
that  question  for  the  present. 

Does  the  evidence  justify  the  finding  of  the  jury  that  the  plain- 
tiff acquired  title  to  the  premises  in  dispute  by  adverse  possession  ? 
The  acquisition  of  such  title  is  regulated,  so  far  as  important  to 
note,  by  sections  369  to  372,  both  inclusive,  of  the  Code  of  Civil 
Procedure.     Such  title  can  only  be  acquired  in  one  of  three  ways : 

First.  "  Where  the  occupant,  or  those  under  whom  he  claims, 
entered  into  the  possession  of  the  premises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  written  instru- 
ment, as  being  a  conveyance  of  the  premises  in  question,  *  *  * 
and  there  has  been  a  continued  occupation  and  possession  of  the  prem- 
ises included  in  the  instrument,  *  *  *  or  of  some  part  thereof, 
for  twenty  years,  under  the  same  claim,  the  premises  so  included 
are  deemed  to  have  been  held  adversely.    ***»(§  369.) 


Digitized  by  VjOOQIC 


464  LEWIS  v.  UPTON. 

Fourth  Department,  Januaby,  1904.  [Vol.  90. 

Section  370  defines  what  constitutes  adverse  possession  by  a 
person  claiming  a  title  founded  upon  a  written  instrument  as 
follows : 

"  1.  Where  it  has  been  usually  cultivated  or  improved. 

"  2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

"  3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply 
of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  husbandry 
or  for  the  ordinary  use  of  the  occupant. 

"  Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or  not 
inclosed,  according  to  the  usual  course  and  custom  of  the  adjoining 
country,  is  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated." 

Section  371  provides : 

"  Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversely." 

Section  372  defines  what  constitutes  adverse  possession  under  sec 
tion  371,  and  provides : 

"For  the  purpose  of  constituting  an  adverse  possession  by  a 
person  claiming  title,  not  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  and 
occupied  in  either  of  the  following  cases,  and  no  others : 

"  1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

"  2.  Where  it  has  been  usually  cultivated  or  improved." 

It  will  be  seen  that  where  a  person  enters  upon  premises,  claim* 
ing  to  own  the  same,  and  protects  them  by  a  substantial  inclosure* 
or  where  they  have  been  usually  cultivated  or  improved  by  him 
continuously  for  a  period  of  twenty  years,  it  is  entirely  immaterial 
whether  he  has  a  conveyance  of  such  premises,  or  whether  or  not 
he  claimed  title,  founding  the  same  upon  a  written  instrument.  In 
either  case  the  continued  occupation,  the  substantial  inclosure,  the 
fact  that  the  premises  have  been  "  usually  cultivated  or  improved," 
if  continued  for  twenty  years  under  a  claim  of  ownership,  ripens  into 
title.  We  are,  therefore,  to  determine  whether  or  not  the  plaintiff 
acquired  title  to  the  premises  under  either  of  those  provisions  of  the 
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statute :  First,  were  the  premises  in  dispute  protected  by  a  sub- 
stantial inclosure  ?  As  we  have  seen,  the  northerly  boundary  of  the 
premises,  extending  for  a  distance  of  nearly  half  a  mile,  was  the  shore 
of  Lake  Ontario ;  irregular  in  shape,  low  and  sandy,  and  some  por- 
tions of  it  marshy.  Buck  pond  formed  a  portion  of  the  southerly 
boundary,  the  shore  of  which  was  also  irregular  in  shape  and 
marshy.  The  balance  of  the  premises  upon  the  south,  and  also 
upon  the  west,  was  bounded  by  the  Tennison  farm,  and  the  evi- 
dence indicates  that  the  line  of  such  farm  was  marked  by  a  sub- 
stantial fence  for  a  period  of  more  than  twenty  years  before  the 
commencement  of  this  action.  The  easterly  boundary  of  the 
premises  in  question  was  what  is  called  the  old  outlet  of  Buck  pond, 
which  extended  from  Buck  pond  northerly  to  the  lake.  The  real 
outlet  had  been  changed  to  some  distance  east  many  years  before. 
The  evidence,  so  far  as  it  relates  to  the  question  whether  or  not 
the  premises  in  dispute  were  protected  by  a  substantial  inclosure, 
has  reference  to  what  fence  there  was,  during  the  alleged  occupancy 
of  the  plaintiff,  along  this  old  outlet  and  upon  the  easterly  boundary 
of  the  premises. 

In  order  to  constitute  adverse  possession  under  the  provision  of 
the  statute  which  requires  that  the  premises  claimed  should  be  pro- 
tected by  a  "  substantial  inclosure,"  "  there  must  be  a  real  and  sub- 
stantial inclosure  and  actual  occupancy  a  possessio  pedis,  which  is 
definite,  positive  and  notorious,  to  constitute  an  adverse  possession, 
when  that  is  the  only  defense  and  is  to  countervail  a  legal  title." 
{Jackson  v.  Schoonmaker,  2  Johns.  230.)  This  definition  of  adverse 
possession  by  a  substantial  inclosure  was  quoted  with  approval  by 
Pope  v.  Ilanmer  (74  N.  T.  240).  In  Jackson  v.  Schoonmaker 
{supra)  it  was  held  that  making  a  fence  by  felling  trees  lapping 
each  other  was  not  sufficient ;  and  that  case  was  cited  with  approval 
in  Archibald  v.  IT.  Y.  C.  dk  JET.  R.  R.  R.  Co.  (157  N.  Y.  574,  582). 
(See,  also,  Lane  v.  Gould,  10  Barb.  254.)  The  whole  theory  of 
adverse  possession  under  such  a  claim  would  seem  to  be  that  the 
inclosure  should  be  of  such  a  character  as  would  inform  the  true 
owner  that  by  it  the  occupant  claimed  to  be  the  owner  of  the  prem- 
ises, claiming  to  occupy  and  hold  the  same  adversely  to  the  real 
owner. 

App.  Div.— Vol.  XC.        30 
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We  think  the  evidence  in  this  case  wholly  fails  to  establish  that 
the  premises  in  question  were  protected  by  a  "  substantial  inclosure  " 
upon  the  easterly  boundary.  It  is  not  sufficient  that  they  were  thus 
protected  upon  three  sides,  even  if  we  assume  that  the  Tennison 
farm,  Lake  Ontario  and  the  shore  of  Buck  pond  were  sufficient  for 
that  purpose.  It  is  essential,  under  the  provision  of  the  statute 
which  we  are  now  considering,  that  the  entire  premises  should  be 
thus  protected.  {Pope  v.  Eanmer,  supra.)  Witnesses  called  by 
the  plaintiff  state  that  at  some  time  there  was  some  kind  of  a  fence 
to  the  east  of  the  premises  in  dispute,  following  along  the  line  of 
the  old  outlet  of  Buck  pond.  When  or  by  whom  such  fence  was 
constructed  does  not  appear,  and  how  long  it  continued  to  be  a  fence 
for  any  practical  purpose  is  not  indicated  by  the  evidence.  It  appears 
that  cattle  from  the  Tennison  farm  passed  beyond  it  to  the  east  appar- 
ently at  will,  and  that  the  public  generally  went  upon  the  premises 
in  dispute  without  reference  to  such  fence,  some  of  them  to  get 
sand,  others  to  hold  picnic  parties  on  the  shore  of  the  lake.  It  was 
constructed,  so  far  as  the  evidence  discloses,  of  logs,  refuse  thrown 
up  on  the  bank  of  the  lake,  and  trees  growing  upon  its  course  or 
line.  In  other  words,  the  evidence  clearly  demonstrates  that  it  was 
a  temporary  structure,  during  mucn  of  the  time  serving  no  purpose 
as  a  fence ;  at  other  times  being  more  useful  by  preventing  cattle 
from  wandering  away  from  the  premises,  or  stock  belonging  on  the 
adjacent  property  from  straying  upon  said  premises.  We  think 
there  is  nothing  in  the  evidence  which  indicates  that  such  fence 
defined  or  was  intended  to  define  the  premises  which  the  plaintiff 
claimed  to  be  holding  adversely  to  the  real  owners  of  the  same,  or 
that  it  was  such  a  structure  as  proclaimed  to  the  true  owners  and  to 
the  world  that  the  occupant  was  in  possession  of  the  premises  bounded 
thereby,  claiming  to  be  the  owner  thereof.  If  the  plaintiff  or  his 
grantors  had  gone  into  possession  of  the  premises  and  constructed 
the  fence  claiming  that  it  bounded  lands  belonging  to  them,  a  differ- 
ent question  would  be  presented  ;  but,  as  we  have  seen,  the  fence, 
whatever  it  was,  was  built  long  years  before,  and  without  any  refer- 
ence to  bounding  the  premises  in  question.  It  had  no  reference  to 
the  occupation  of  the  person  living  in  the  Nash  cottage,  any  more 
than  to  the  occupant  of  the  Tennison  farm,  or  of  premises  lying  to 
the  east  of  the  disputed  land.     It  was  as  serviceable  to  one  as  to  the 
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other,  and  in  no  manner  indicated  that  it  described  the  boundaries 
of  premises  claimed  to  be  owned  by  the  occupant  of  the  Nash  cot- 
tage. Such  fence  at  most  was  a  temporary  affair,  intermittently 
kept  in  repair  by  those  whose  purposes  it  served.  It  did  not  con- 
stitute a  "  substantial  inclosure,"  and  in  no  manner  indicated  that 
the  owner  or  occupant  of  the  Nash  cottage  claimed  title  to  the 
premises  lying  to  the  west  of  such  fence.  We  think  it  was  not  of 
6uch  a  character  as  to  make  it  the  basis  of  adverse  possession  in 
favor  of  the  plaintiff. 

As  to  the  other  provision  of  the  statute,  that  the  premises  in 
question  must  be  "  usually  cultivated  or  improved,"  no  time  need 
be  spent.  The  premises  as  a  whole  were  not  cultivated  or  improved. 
Lowden,  the  tenant  of  Delos  Lewis,  plaintiff's  immediate  grantor, 
did  cultivate  some  portion  of  the  premises  in  dispute,  but  the  extent 
of  such  cultivation,  or  the  area  covered  thereby,  is  in  no  manner 
indicated  by  the  evidence.  Whether  it  was  five  or  ten  acres  does 
not  appear,  and  we  think  a  judgment  of  adverse  possession  of  the 
whole  premises  cannot  be  based  thereon. 

We  are  thus  led  to  inquire  whether  the  Nash  deed,  taken  under 
the  circumstances  disclosed  by  the  evidence,  can  be  made  the  basis 
of  adverse  possession  in  favor  of  the  plaintiff.  We  are  constrained 
to  hold  that  the  question  of  the  good  faith  of  plaintiff's  grantor  in 
taking  the  deed  is  of  no  consequence  ;  that  such  a  deed,  no  matter 
how  fraudulent  in  its  inception,  or  how  defective  in  its  execution, 
may  be  made  the  basis  of  adverse  possession  of  the  premises 
described  therein,  if  the  person  occupying  a  portion  thereof  claims 
title  thereto,  founding  his  claim  upon  such  deed,  provided  such 
occupancy  and  claim  is  such  as  is  defined  in  section  370  of  the  Code 
of  Civil  Procedure. 

In  Livingston  v.  Peru  Iran  Co.  (9  Wend.  511)  the  contrary  rule 
was  adopted,  and  it  was  held :  "  A  deed  fraudulently  obtained  is 
not  available  as  the  foundation  of  an  adverse  possession,  so  as  to 
avoid  a  subsequent  conveyance.  *  *  *  To  constitute  a  posses- 
sion adverse  so  as  to  bar  a  recovery,  or  to  avoid  a  deed  subse- 
quently executed  by  the  true  owner,  the  party  setting  up  the  posses- 
sion must,  in  making  his  entry  upon  the  land,  act  bona  fide.  *  *  * 
But  if  the  title  be  an  absolute  nullity,  as  a  deed  obtained  by  fraud  or 
forgery,  it  will  not  serve  as  the  foundation  of  an  adverse  possession." 
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The  same  rule  was  held  in  La  Frombois  v.  Jackson  (8  Cow.  595) 
and  in  other  earlier  decisions  in  this  State,  as  well  as  by  the  highest 
court  of  many  of  the  sister  States.  (McCamy  v.  Higdon,  50  Ga. 
629 ;  Bowman  v.  Wettig,  39  111.  428 ;  Smith  v.  Young,  89  Iowa, 
338  ;  Ben  ex  dem.  Saxton  v.  Hunt,  20  N.  J.  L.  487.) 

But  we  think  that  doctrine  was  expressly  repudiated  by  the  courts 
of  this  State  in  Humbert  v.  Trinity  Church  (24  Wend.  587).  One 
of  the  head  notes  in  that  case  accurately  indicates  the  scope  of  the 
decision,  and  is  as  follows :  "  Neither  fraud  in  obtaining  or  continu- 
ing the  possession,  or  knowledge  on  the  part  of  the  tenant  that  his 
claim  is  unfounded,  wrongful  and  fraudulent,  will  excuse  the  negli- 
gence of  the  owner,  in  not  bringing  his  action  within  the  prescribed 
period ;  nor  will  his  ignorance  of  the  injury,  until  the  statute  has 
attached,  excuse  him,  though  such  injury  was  fraudulently  con 
cealed  by  the  contrivance  of  the  wrongdoer." 

In  First  Society,  etc.,  of  Cindnnatus  v.  Osborne  (2  Alb.  L.  J. 
457)  it  was  held  that  possession  under  a  void  deed,  with  a  claim  of 
title,  is  sufficient  to  give  effect  to  the  statute. 

In  Munro  v.  Merchant  (28  N.  T.  9)  it  was  held  that  a  deed  pur- 
ported to  have  been  made  by  virtue  of  a  power  of  attorney  which 
was  not  proved,  gives  color  of  title  to  found  an  adverse  possession 
under  the  statute. 

In  Abrams  v.  Rhoner  (44  Hun,  507,  510)  the  court  said :  "  To 
constitute  an  adverse  possession  it  is  not  necessary  that  the  title  or 
deed  under  which  the  claim  is  made  is  rightful ;  the  party  need  not 
produce  and  prove  the  deed  under  which  he  claims,  and  if,  when 
produced,  it  is  defective  as  a  deed,  as  for  want  of  a  seal  or  other- 
wise, it  will  not  destroy  the  effect  of  the  party's  possession.  (^Brad- 
street  v.  Clarke,  12  Wend.  674,  and  cases  cited.)  An  illustration  of 
this  principle  is  shown  in  conveyances  by  a  pretended  agent  or 
attorney.  If  the  power  to  convey  did  not  exist,  in  fact,  or  was  a 
forgery,  yet  it  is  sufficient  to  give  color  to  the  grantees'  claim  of 
title,  and  stands  upon  the  same  footing  as  a  genuine  deed  or  a  deed 
under  a  valid  power." 

In  the  case  of  Sands  v.  Hughes  (53  N.  T.  287)  it  was  held  : 
"  Entry  and  possession  of  land  under  a  deed  given  without  right  in 
the  grantor,  is  entry  under  color  of  title,  and  the  possession  is 
adverse  to  the  rightful  owner." 
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"While  we  do  not  consider  that  the  question  has  been  definitely 
determined  by  the  courts  of  this  State,  we  feel  constrained  to  leave 
the  final  determination  of  it  to  the  Court  of  Appeals,  and  in  this 
case  to  follow  what  seems  to  be  the  weight  of  authority ;  and  to 
hold  that  a  deed,  taken  by  a  grantee  who  knows  that  his  grantor 
had  no  right,  title  or  interest  in  or  to  the  premises  conveyed,  may, 
nevertheless,  be  made  the  basis  of  adverse  possession  under  a  claim 
of  title  founded  upon  such  written  instrument.  But  whatever  the 
character  of  the  Nash  deed,  it  concededly  being  not  such  as  to  con- 
vey title  to  the  premises,  we  think  it  cannot  be  made  available  to 
the  plaintiff  for  the  purpose  of  establishing  title  to  the  premises  in 
question  by  adverse  possession  under  the  circumstances  disclosed  by 
the  evidence  in  this  case.  So  far  as  appears  no  one  claimed  title  to 
the  premises,  basing  such  claim  upon  it,  unless  the  secret  claim  or 
intention  of  Delos  Lewis,  not  in  any  manner  manifested  by  word  or 
act,  worked  such  result.  Certainly  no  words  were  spoken  indica- 
tive of  such  intention,  and,  so  far  as  any  acts  were  concerned,  the 
occupation  of  the  premises  was  quite  as  consistent  with  a  claim  of 
title  under  the  Tennison  deed,  or  by  the  occupant  of  the  Tenni- 
son  farm,  as  under  the  Nash  deed  and  the  occupation  of  Lowden,  as 
tenant  of  Delos  Lewis.  There  is  no  evidence  which  tends  to  show 
that  either  used  the  portion  of  the  premises  not  actually  cultivated 
by  Lowden  "  for  the  supply  of  fuel  or  of  fencing  timber,  either  for 
the  purposes  of  husbandry  or  for  the  ordinary  use  of  the  occupant ; " 
neither  does  the  evidence  indicate  that  the  premises  in  dispute  were 
"a  known  farm,"  within  the  meaning  of  section  370  of  the  Code 
of  Civil  Procedure.  The  premises  in  dispute  were  in  no  sense  "  a 
known  farm."  They  were  simply  an  unoccupied  beach  on  one  of 
the  great  lakes,  surrounded,  to  be  sure,  to  some  extent,  by  natural 
boundaries,  but  at  all  times  accessible  to  the  public,  except  the  small 
portion  which  was  cultivated  by  Lowden. 

There  ought  to  be  no  dispute  about  the  facts  in  this  case,  espe- 
cially in  view  of  the  decision  upon  the  former  appeal,  which  was  fol- 
lowed by  the  learned  justice  who  presided  at  the  trial  we  are  now 
reviewing  and  who  held  that  the  plaintiff  acquired  no  title  to  the 
premises  in  question  by  virtue  of  the  Tennison  deed  or  under  any 
claim  of  adverse  possession  founded  thereon.  We  are,  therefore, 
confined  strictly  to  the  proposition  whether  or  not  the  plaintiff 
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acquired  title  to  the  premises  in  dispute  by  adverse  possession,  either 
because  the  same  were  protected  by  a  "  substantial  inclosure  "  or 
were  cultivated  or  improved,  or  whether  such  premises  were  acquired 
by  adverse  possession  under  a  claim  of  title  founded  upon  the  Nash 
deed,  which  it  is  asserted  may  take  the  place  of  such  substantial 
inclosure  or  cultivation  and  improvement.  As  before  indicated,  the 
premises  as  a  whole  were  not  protected  by  a  "  substantial  inclosure," 
neither  were  they  "  usually  cultivated  or  improved." 

It  is  not  enough,  in  order  to  constitute  adverse  possession,  that  a 
party  enter  into  possession  of  premises  and  fence  it  without  any 
claim  of  title.    (De  St.  Laurent  v.  Gescfieidt,  18  App.  Div.  121.) 

There  must  be  something  to  indicate  that  the  occupant  claims  to 
own  the  premises  under  a  deed  which  bounds  or  describes  the  same. 
As  we  have  seen,  the  foundation  or  basis  of  the  acquisition  of  lands 
by  adverse  possession  is  that  the  person  claiming  such  title  has 
entered  into  the  possession  of  the  same  in  hostility  to  the  right  of 
the  owner  and  in  such  manner  as  to  proclaim,  not  only  to  the  owner, 
but  to  the  world,  that  he,  such  occupant,  claims  to  own  the  premises. 
Such  possession  must  be  open,  notorious  and  adverse.  Under  the 
statute  it  may  be  indicated  by  a  "  substantial  inclosure,"  by  usual  cul- 
tivation or  improvement,  or  by  deed  which  describes  the  premises,  the 
boundaries  of  which  take  the  place  of  the  inclosure  or  cultivation,  but 
in  either  case  we  think  the  occupation  must  be  such  as  in  some  manner 
to  indicate  that  the  occupant  claims  to  own  the  premises.  In  the  case 
of  occupancy  under  an  instrument  in  writing,  if  the  premises  are  "  a 
known  farm,"  the  occupation  of  a  portion  will  suffice,  but  this  is  upon 
the  theory  that  the  boundaries  of  the  "  known  farm  "  are  known,  and 
the  occupation  of  a  part  is  notice  to  the  owner  that  possibly  his  rights 
are  being  infringed  upon.  So,  also,  where  a  portion  of  the  premises 
has  been  used  "  for  the  supply  of  fuel  or  of  fencing  timber,  either  for 
the  purposes  of  husbandry  or  for  the  ordinary  use  of  the  occupant." 
In  either  of  such  cases  the  nature  of  the  occupancy  indicates  to  the 
real  owner  the  possible  adverse  possession  of  the  occupant,  and  he 
has  opportunity  to  protect  himself,  and  prevent  such  adverse  pos- 
sesssion  from  ripening  into  title  of  his  premises  in  favor  of  such 
occupant.  It  is  not  the  law,  however,  that  a  person  may  enter  upon 
a  tract  of  land  under  a  deed  from  a  mere  "  squatter  "  whom  he  knows 
has  no  right,  title  or  interest  in  or  to  the  premises  which  he  assumes 
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to  convey ;  retain  such  deed  in  his  possession  without  disclosing  its 
existence  and  without  making  any  claim  to  the  ownership  of  the 
premises  therein  described  under  it;  then  install  such  "squatter" 
in  the  premises  as  tenant ;  doing  no  act  or  thing  other  than  would 
be  done  if  the  occupation  was  simply  that  of  a  "squatter;"  in 
no  manner  indicating  to  the  true  owner  that  he,  the  grantee  in 
such  deed,  claims  to  own  the  entire  premises,  and  then  assert,  after 
the  lapse  of  twenty  years,  that  he  is  the  owner  of  the  fee  of  the 
entire  premises  described  in  such  deed.  It  is  incumbent  upon  the 
occupant  of  property,  who  claims  to  have  acquired  title  by  adverse 
possession,  to  show  either  that  the  premises  were  protected  by  a 
"  substantial  inclosure,"  or  that  they  were  "  usually  cultivated  or 
improved,"  and  that  during  a  period  of  twenty  years  he  claimed  to 
own  the  premises  thus  inclosed,  or  thus  cultivated  or  improved  ;  or, 
if  he  claims  ownership  under  a  claim  of  title  founded  upon  a  written 
instrument,  it  is  incumbent  upon  him  to  show  that  he  claimed 
ownership  by  virtue  of  and  under  such  instrument,  and  that  he 
claimed  it  in  such  manner  as  would  tend  to  indicate  to  the  true 
owner  the  nature  of  his  claim  and  possession.  Title  to  the  whole 
of  a  tract  of  land  not  "protected  by  a  substantial  inclosure," 
or  "  usually  cultivated  or  improved,"  cannot  be  acquired  by  adverse 
possession  by  the  occupant  of  a  part,  unless  such  premises  are 
of  the  character  described  in  the  last  paragraph  of  section  370  of 
the  Code,  and  are  used  by  such  occupant  in  the  manner  and  for  the 
purposes  indicated  in  subdivision  3  thereof.  The  lands  in  dispute 
were  not  used  for  the  supply  of  fuel  or  fencing  timber  for  the  ordi- 
nary use  of  Lo wden,  and  were  not  "  a  known  farm  "  within  the  mean- 
ing of  the  statute.  True,  Lowden's  cattle,  sheep  and  horses  some- 
times pastured  upon  the  portion  of  the  premises  not  cultivated  by  him. 
So  did  the  cattle  from  the  Tennison  farm,  and  to  a  much  greater 
extent.  Much  evidence  was  given  to  the  effect  that  this  was  so 
because  the  owner  of  the  Tennison  farm  claimed  to  own  the  prem- 
ises in  dispute,  under  and  by  virtue  of  the  Tennison  deed  and  the 
mesne  conveyances.  Lowden  occasionally  cut  and  gathered  wild 
grass  near  the  lake  shore ;  so  did  the  owner  of  the  Tennison  farm, 
claiming  the  premises  in  question  as  a  part  thereof.  Aside  from  the 
part  actually  cultivated  by  Lowden  the  premises  were  used  indis- 
criminately by  him,  by  Delos  Lewis,  and  by  any  other  person  who 
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desired  bo  do  do.  There  was  nothing  to  indicate,  either  by  word 
or  act,  that  any  one  claimed  to  own  the  entire  premises  under  or  by 
virtue  of  the  Nash  deed. 

We  think  it  should  have  appeared  by  6ome  act  of  the  claimant 
that  he  intended  to  occupy  the  whole  of  the  premises.  (Smith  v. 
Sanger,  4  N.  Y.  577.)  In  Wheeler  v.  Spinola  (54  N.  Y.  377)  it 
was  held  that  an  entry  upon  land  once  a  year  for  more  than  twenty 
years,  and  the  cutting  and  removal  of  grass  therefrom  by  a  party 
who  had  not  inclosed  or  cultivated  it,  and  where  it  was  no  part  of  a 
known  farm  or  lot  occupied  by  him,  was  not  sufficient  to  confer  a  title 
by  adverse  possession.  In  Miller  v.  Long  Island  R.  R.  Co.  (71  N. 
Y.  380)  it  was  said  :  "  When  lands  are  unoccupied,  unimproved  and 
uninclosed,  it  is  quite  difficult  to  make  out  such  possession.  It 
can  be  done  by  showing  that  the  lot  was  kept  as  a  wood  lot 
of  suitable  size  for  an  improved  farm,  and  that  the  owner  of  the 
farm  habitually  for  some  years  cut  thereon  his  fire-wood,  saw-logs 
and  fencing  and  building  timber.  *  *  *  It  cannot  be  the  law 
that  one  can  enter  upon  uninclosed  wood  land  and  claim  to  own  it, 
and  cut  wood  thereon  once  or  a  number  of  times,  and  thus  establish 
a  footing  that  will  enable  him  to  maintain  an  action  of  trespass." 

Price  v.  Brown  (101  N.  Y.  669)  was  an  action  for  trespass  upon 
an  uninclosed  sandy  beach.  It  was  sought  to  prove  paper  title  to 
the  property.  One  of  the  grantors  dried  grass  on  the  land  a  num- 
ber of  times ;  subsequent  grantors  cut  grass  upon  the  beach,  and 
subsequent  and  still  later  grantors  sold  some  sand  from  the  beach. 
The  beach  was  nesrer  inclosed,  cultivated  or  improved,  and  they 
never  had  in  any  way,  so  far  as  appears,  the  actual  possession  of  the 
place  where  the  alleged  trespass  was  committed.  It  was  held  that 
the  evidence  thus  established  was  not  sufficient,  even  with  the  paper 
title,  to  maintain  an  action  of  trespass.  {Roberts  v.  Baumgarten, 
110  N.  Y.  380.) 

In  an  action  to  establish  a  right  to  land  in  hostility  to  the  record 
title,  it  is  necessary  to  show  notice  to  the  defendant  of  facts  upon 
which  the  claim  is  founded,  or  such  facts  and  circumstances  as 
would  put  a  prudent  person  on  guard.  We  think  such  notice  must 
be  actual,  open  and  visible  occupation,  not  equivocal,  occasional  or 
for  a  special  or  temporary  purpose.  (Holland  v.  Brown,  140  N. 
Y.  344.)    In  other  words,  we  think  the  cases  clearly  establish  the 


Digitized  by 


Google 


LEWIS  v.  UPTON.  473 

App.  Div.]  Fourth  Department,  January,  1904. 

proposition  that  where  there  is  no  "  substantial  inclosure,"  and  the 
lands  are  not  "  usually  cultivated  or  improved,"  and  the  occupant 
relies  upon  a  claim  of  title  founded  upon  a  written  instrument,  he 
must  give  some  notice  of  his  claim  of  title  by  some  act,  or  by  the 
nature  and  character  of  his  occupancy.  He  must  do  something 
which  indicates  that  he  claims  to  own  the  premises.  He  cannot,  to 
all  appearances,  be  a  "  squatter,"  pure  and  simple,  only  occupying 
as  such,  and  then  by  virtue  of  a  secret  deed,  under  which,  so  far  as 
is  disclosed  by  any  word  or  act,  he  has  never  claimed  title  to  the 
premises,  acquire  ownership  by  adverse  possession,  founded  upon 
such  deed. 

As  we  have  seen,  in  the  case  at  bar  the  premises  in  dispute  were 
not  protected  by  a  substantial  inclosure.  No  part  which  is  defined 
by  the  evidence  was  cultivated  or  improved,  and  thus  there  was  no 
indication  to  the  owner  that  Lowden,  who  occupied  a  shanty  in  one 
corner  of  the  same,  claimed  to  own  the  premises  through  himself  or 
his  alleged  landlord,  Delos  Lewis.  Neither  is  there  any  evidence 
to  indicate  that  Delos  Lewis,  plaintiff's  grantor,  claimed  title  to  the 
whole  premises  by  virtue  of  the  Nash  deed,  or  that  the  possession 
of  his  tenant,  Lowden,  covered  any  more  of  the  premises  than  was 
actually  cultivated  by  him. 

Upon  the  whole  evidence  we  are  constrained  to  hold,  as  matter 
of  law,  that  the  plaintiff  failed  to  establish  that  he  acquired  any 
title  to  the  premises  in  question  by  adverse  possession.  It  is,  there- 
fore, unnecessary  to  consider  any  of  the  other  questions  raised  by 
this  appeal. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  event. 

S*toveb,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Pbedebioxa  Berg,  as  Administratrix,  etc.,  of  Andrew  Berg, 
Deceased,  Respondent,  v.  The  Badenser  Undebstuetzunos 
Yerein  von  Rochester,  New  York,  Appellant 

Mutual  benefit  association  —  change  of  its  constitution  as  to  allowances  for  sickness — 
when  reasonable  and  valid. 

Prior  to  June  1, 1898,  the  constitution  of  a  society  formed  for  the  payment  of  sick 
and  death  benefits  to  members  provided  that  in  case  of  sickness,  members  should 
receive  four  dollars  weekly  for  six  months,  "for  the  next  three  (8)  months 
two  dollars  ($2.00)  shall  be  paid,  and  for  the  following  three  (8)  months  one  dol- 
lar ($1.00)  per  week,  whereupon  the  benefits  shall  cease.  But  after  the  expira- 
tion of  four  (4)  weeks  he  may  again  report  sick." 

In  May,  1898,  the  provision  as  to  benefits  was  amended  so  as  to  read  as  follows : 
"No.  2.  The  full  amount  of  sick  benefits,  namely,  five  dollars  (95.00),  shall  be 
paid  for  twenty-six  (26)  weeks  of  illness,  for  the  next  thirteen  (18)  weeks 
two  dollars  ($2.00)  shall  be  paid  weekly,  and  for  the  next  thirteen  (18)  weeks 
one  dollar  ($1.00)  weekly.  Then  the  sick  benefits  shall  cease,  and  at  the  expi- 
ration of  this  length  of  time  a  member  may  never  again  report  himself  ill  for 
one  and  the  same  disease.    *    *    * 

"  Also,  when  a  member  has  received  sick  benefits  (estimated  from  the  time  of 
his  entrance  into  the  organization  to  the  day  of  his  death  or  withdrawal  from  the 
organization)  to  the  amount  of  three  hundred  dollars  ($800.00),  he  shall  not  be 
entitled  to  any  further  financial  aid  in  case  of  illness." 

At  the  time  the  amendment  was  made,  no  member  of  the  society  had  paid,  out- 
side of  the  death  benefits,  more  than  fifty-eight  dollars  into  its  funds.  The 
amended  constitution  provided  for  levying  increased  death  benefits. 

Meld,  that  the  amendment  was  a  reasonable  one  and  that  the  society  had  power 
to  adopt  it; 

That  a  member  who,  in  1892  and  1898,  had  received  more  than  $800  in  sick 
benefits  was  not  entitled  to  recover  any  sick  benefits  for  illness  occurring  in  the 
year  1902. 

Appeal  by  the  defendant,  The  Badenser  Understnetzungs  Verein 
von  Rochester,  New  York,  from  a  judgment  of  the  County  Court 
of  Monroe  county,  entered  in  the  office  of  the  clerk  of  the  county 
of  Monroe  on  the  11th  day  of  April,  1903,  upon  the  decision  of  the 
court,  affirming  a  judgment  of  the  Municipal  Court  of  the  city  of 
Rochester  in  favor  of  the  plaintiff. 

Forsyth  Brothers,  for  the  appellant 

Heman  W.  Morris,  for  the  respondent. 
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Stoveb,  J. : 

The  action  was  originally  brought  by  Andrew  Berg,  and  upon 
his  death  his  administratrix  was  substituted  as  plaintiff. 

Plaintiffs  intestate  was  a  member  of  defendant,  a  society  formed 
for  the  purpose  of  rendering  financial  aid  to  sick  members  and 
burial  for  deceased  members.  The  constitution  in  force  to  June  1, 
1893,  provided  that,  in  case  of  sickness,  members  should  receive 
four  dollars  weekly  for  six  months,  "  for  the  next  three  (3)  months 
two  dollars  ($2.00)  shall  be  paid,  and  for  the  following  three  (3) 
months  one  dollar  ($1.00)  per  week,  whereupon  the  benefits  shall 
cease.  But  after  the  expiration  of  four  (4)  weeks  he  may  again 
report  sick." 

In  May,  1893,  the  provision  as  to  benefits  was  amended  so  as  to 
read  as  follows : 

"No.  2.  The  full  amount  of  sick  benefits,  namely,  five  dollars 
($5.00),  shall  be  paid  for  twenty-six  (26)  weeks  of  illness,  for  the 
next  thirteen  (13)  weeks  two  dollars  ($2.00)  shall  be  paid  weekly 
and  for  the  next  thirteen  (13)  weeks  one  dollar  ($1.00)  weekly. 
Then  the  sick  benefits  shall  cease,  and  at  the  expiration  of  this 
length  of  time  a  member  may  never  again  report  himself  ill  for  one 
and  the  same  disease.     *    *    * 

"  Also,  when  a  member  has  received  sick  benefits  (estimated  from 
the  time  of  his  entrance  into  the  organization  to  the  day  of  his 
death  or  withdrawal  from  the  organization)  to  the  amount  of  three 
hundred  dollars  ($300.00),  he  shall  not  be  entitled  to  any  further 
financial  aid  in  case  of  illness." 

This  went  into  effect  May  31, 1893.  Plaintiff's  intestate  was  sick 
from  February  21,  1902,  to  June  7,  1902,  about  fifteen  weeks.  It 
was  admitted  that  plaintiffs  intestate  had  during  the  years  1892  and 
1893  received  more  than  $300  for  benefits.  Plaintiff  sued  for  five 
dollars  per  week  during  his  sickness  from  February  21  to  June  7, 
1902. 

The  amendment  which  took  effect  May  31,  1893,  was  not  an 
unreasonable  one,  and  was  within  the  power  of  the  defendant  to 
adopt.  Having  reference  to  the  object  of  the  association  and  the 
continuance  of  the  fund,  it  would  seem  to  be  a  wise  provision  and 
one  that  none  could  complain  of.  Prior  to  the  amendment  of  May, 
1893,  the  entrance  fee  to  members  was,  between  the  ages  of  twenty 


Digitized  by  VjOOQIC 


476  BERG  v.  BADENSERUNDERSTUETZUNGS  VEREIN, 
Fourth  Department,  January,  1904.  [VoL  90, 

and  forty,  five  dollars,  and  between  forty  and  fifty,  ten  years,  tea 
dollars,  and  the  dues,  fifty  cents  monthly. 

The  society  was  formed  in  1885,  so  that  at  the  time  of  the  amend- 
ment (May,  1893)  no  member  could  have  paid,  outside  of  the 
death  benefits,  which  are  not  under  contention  here,  more  than  fifty- 
eight  dollars,  that  is,  ten  dollars  entrance  fee  and  monthly  dues 
of  fifty  cents  for  eight  years.  There  is  nothing  unreasonable  or 
inequitable  in  the  amendment  limiting  the  gross  sum  that  any  mem- 
ber might  draw.  That  gross  sum  is  so  large  that  every  member  can 
receive  a  fair  and  full  return  for  the  sum  paid  in,  and  its  limitation 
sufficient  to  prevent  the  depletion  or  destruction  of  the  fund  by  one 
or  a  few  members ;  and  one  who  had  already  received  many  times 
the  amount  paid  in  could  not  complain  that  he  had  not  received  his 
fair  proportion  of  benefits.  Any  member  who  had  not  received 
benefits  had  an  opportunity,  in  case  of  sickness,  to  avail  himself  of 
the  fund,  and  one  who  was  then  in  health,  and  had  received  more  than 
three  hundred  dollars,  could  not  complain  that  he  had  not  a  fair  share 
of  the  funds  of  the  association.  No  vested  right  was  impaired.  It 
was  within  the  power  of  the  association  to  make  any  reasonable 
amendment  to  its  constitution  in  furtherance  of  the  objects  of  its 
organization,  and  we  cannot  say  that  the  amendment  made  was  not 
such  an  one. 

Plaintiff  seeks  to  recover  five  dollars  per  week,  being  the  increased 
sick  benefits  under  the  amendment  of  May  31, 1893.  Her  intestate, 
the  original  plaintiff,  attended  regularly  the  meetings  of  the  society, 
knew  of  the  amendment  and  the  increased  dues  and  benefits  thereby 
imposed  and  conferred,  and  for  nine  years  had  acquiesced.  Other 
members  have  paid  the  increased  dues,  and  he  has  remained  a 
member  presumably  for  the  purpose  of  receiving  the  death  benefits 
of  the  association  which  are  largely  increased  by  the  amended  con- 
stitution. He  seeks  to  recover  all  of  the  benefits  of  the  amendment 
and  yet  repudiate  the  obligation,  the  performance  of  which  is  neces- 
sary to  enable  the  association  to  pay  the  benefits.  This  he  cannot 
do.  He  had  drawn  at  the  time  the  amendment  went  into  effect 
more  than  three  hundred  dollars,  and  had  contributed  less  than  fifty. 
His  estate  receives  largely  increased  death  benefits  under  the 
amendment. 

Neither  has  or  had  any  cause  for  complaint  that  they  have  not 
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received  a  fair  share  of  the  benefits  of  the  association  nor  any  right 
to  any  farther  sum  from  its  treasury. 

The  judgment  should  be  reversed,  with  costs,  and  judgment 
ordered  for  defendant  upon  the  merits. 

All  concurred ;   McLennan,  P.  J.,  in  second  ground  stated  in 
opinion  only. 

Judgment  reversed,  with  costs,  and  judgment  ordered  for  the 
defendant  on  the  merits,  with  costs. 


John  F.  Clark,  Respondent,  v.  Edward  P.  Smith  and  Others, 
Appellants,  Impleaded  with  Others. 

Action  an  a  promissory  note — entry  of  judgment  en  the  note  after  payment  thereof 
—  action  by  the  defendant  against  the  plaintiffs  and  their  attorney  to  vacate  the 
judgment  and  far  damages — damages  as  an  incident  to  equitable  relief. 

A  check  for  eighty -three  dollars  and  forty-three  cents  given  by  one  Clark  to  the 
firm  of  Smith,  Kinney  &  Co.  not  having  been  paid  on  presentation,  the  latter 
firm  placed  it  in  the  hands  of  a  collecting  agency,  which,  in  turn,  delivered  the 
check  to  an  attorney  for  collection.  The  attorney  brought  an  action  upon  the 
check  on  June  twelfth,  and.on  June  fifteenth,  on  his  own  motion,  wrote  Clark 
that  judgment  would  be  entered  in  the  action  on  July  third,  and  that  the  costs 
would  be  nineteen  dollars  and  sixty-two  cents.  Clark  did  not  reply  to  the 
letter,  but  on  June  thirtieth  sent  the  letters  of  the  attorney  and  of  the  collect- 
ing agency  together  with  one  hundred  and  three  dollars  and  five  cents  in  cur- 
rency to  Smith,  Kinney  &  Co.  by  registered  letter. 

The  money  sent  to  Smith,  Kinney  &  Co.  was  received  by  their  bookkeeper  on 
July  first.  The  active  partners  of  the  firm  were  then  away  and  had  no  actual 
knowledge  of  the  sending  or  receipt  of  the  money  until  on  or  after  July 
twelfth. 

The  attorney,  acting  in  good  faith  and  without  knowledge  of  the  sending  of  the 
money  to  Smith,  Kinney  &  Co.,  entered  Judgment  for  one  hundred  and  five 
dollars  and  forty -three  cents  on  July  third.  Shortly  after  the  entry  of  the 
judgment,  the  attorney  learned  of  the  payment  to  Smith,  Kinney  &  Co.  and 
made  no  attempt  to  enforce  the  judgment. 

August  sixth  the  attorney  wrote  Clark  stating  that  on  payment  of  two  dollars 
and  twenty  cents  the  judgment  would  be  satisfied.  Clark  made  no  demand  for 
the  satisfaction  of  the  judgment,  and  on  August  twelfth  brought  an  action 
against  the  attorney  and  the  members  of  the  firm  of  Smith,  Kinney  &  Co.  to 
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vacate  the  judgment  as  a  cloud  upon  the  title  to  his  real  property  and  to  recover 
the  damages  sustained  by  him. 

September  eighteenth  the  attorney  satisfied  the  judgment  on  his  own  motion. 
The  action  resulted  in  a  judgment  against  all  of  the  defendants  declaring  that 
the  plaintiff  was  entitled  to  nominal  damages  in  the  sum  of  twenty-one  dollars 
and  costs. 

Hdd,  that  the  complaint  should  have  been  dismissed  upon  the  merits  as  to  all  the 
defendants; 

String  and  Hiscock,  JJ.,  dissented. 

That  all  of  the  defendants  having  acted  in  good  faith  under  a  mistake  of  fact 
induced  by  the  action  of  the  plaintiff,  and  the  plaintiff  having  made  no  demand 
upon  the  defendants  for  the  satisfaction  of  the  judgment,  he  was  not  entitled 
to  equitable  relief  (per  McLennan,  P.  J.,  and  Stover,  J.); 

That,  not  being  entitled  to  equitable  relief,  the  plaintiff  could  not  recover  any 
damages  sustained  by  him  as  the  award  of  damages  is  an  incident  to  the 
enforcement  of  equitable  rights,  and  cannot,  of  itself,  sustain  a  judgment  in 
an  equitable  action  (per  McLennan,  P.  J.,  and  Stover,  J.). 

Appeal  by  the  defendants,  Edward  P.  Smith  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Oneida  on  the  4th  day  of 
August,  1903,  upon  the  report  of  a  referee. 

The  action  was  brought  to  vacate  a  judgment  and  to  recover 
damages.  It  resulted  in  a  judgment  against  all  the  defendants  for 
twenty-one  dollars  damages  and  for  costs. 

S.  Mack  Smithy  for  the  appellants  Edward  P.  Smith  and  others. 

Edvxvrd  K.  Clark,  for  the  appellant  S.  Mack  Smith. 

M.  H.  Powers,  for  the  respondent. 

Stoveb,  J. : 

Plaintiff  made  his  check,  dated  May  15,  1902,  for  eighty-three 
dollars  and  forty-three  cents  to  pay  his  indebtedness  to  defendants 
Smith,  Kinney  &  Co.  The  check  was  not  paid  on  presentation, 
and  on  May  twenty-fourth  was  placed  with  R.  G.  Dun  &  Co.,  at 
Binghamton,  for  collection.  Plaintiff  resides  in  Florence,  Oneida 
county,  and  defendants  in  Binghamton,  Broome  county.  The  agent 
of  Dun  &  Co.  (Parsons)  wrote  to  plaintiff  requesting  payment  of 
the  check,  and  receiving  no  response,  gave  the  check  to  defendant 
S.  M.  Smith,  an  attorney  at  Binghamton,  for  collection.     An  action 
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was  brought  upon  the  check  on  June  twelfth.  On  June  fifteenth 
the  attorney,  of  his  own  motion,  wrote  plaintiff  that  the  time  to 
enter  judgment  would  be  July  third,  and  that  the  costs  would  be 
nineteen  dollars  and  sixty-two  cents.  Plaintiff  did  not  reply  to  this 
letter,  but  on  June  thirtieth  sent  the  letters  of  the  attorney  and  of 
Parsons  and  one  hundred  and  three  dollars  and  five  cents  in  cur- 
rency to  the  defendants  Smith,  Kinney  &  Co.,  at  Binghamton,  by 
registered  letter.  The  attorney,  having  no  knowledge  of  the  send- 
ing of  the  money,  entered  judgment  by  default  on  July  third.  It 
is  found  that  the  attorney  acted  in  good  faith.  He  is  in  no  way 
related  to  or  connected  with  the  other  defendants.  The  money  sent 
by  registered  letter  was  received  by  the  bookkeeper  of  the  defend- 
ants Smith,  Kinney  &  Co.  on  July  first.  At  that  time  Kinney  had 
left  the  city  and  did  not  return  until  the  twelfth.  Defendant  Smith, 
his  partner,  was  absent  in  the  Adirondacks  during  all  of  July,  and 
the  other  defendant  Smith,  a  woman,  gave  no  personal  attention  to 
the  business.  None  of  the  defendants'  firm  had  actual  knowledge 
of  the  sending  or  receipt  of  the  money  until  on  or  after  July 
twelfth. 

Judgment  was  entered  in  Broome  county  July  third,  and  a 
transcript  filed  in  Oneida  county  for  $105.43  on  July  fifth,  but  the 
deputy  sheriff,  calling  on  plaintiff,  being  told  that  this  claim  had 
been  paid,  took  no  proceedings  to  enforce  the  judgment.  On  July 
tenth  the  attorney,  then  for  the  first  time  learning  of  the  payment, 
withdrew  the  execution  and  wrote  plaintiff  that  the  money  sent  by 
plaintiff  was  received  by  the  bookkeeper  in  the  absence  of  the  mem- 
bers of  the  firm,  and  that  the  judgment  would  not  have  been  entered 
if  it  had  been  sent  to  the  attorney. 

On  August  fifth  the  sheriff  requested  his  fees  from  the  attorney, 
and  on  the  sixth  the  attorney  wrote  plaintiff  stating  the  fact  that  on 
payment  of  the  balance  of  two  dollars  and  twenty  cents  the  judg- 
ment would  be  satisfied. 

On  August  twelfth  this  action  was  brought  against  the  attorney 
and  the  members  of  the  firm,  and  on  September  eighteenth  the 
judgment  was  satisfied  by  the  attorney  on  his  own  motion.  No 
demand  for  the  satisfaction  of  the  judgment  was  ever  made.  The 
referee  found  that  plaintiff  was  entitled  to  nominal  damages  of 
twenty-one  dollars  and  costs. 
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The  plaintiff  was  not  entitled  to  recover,  either  at  law  or  in 
equity.  No  cause  of  action  was  proven  against  the  attorney.  He 
had  no  knowledge  of  payment  and  was  not  chargeable  with  any 
knowledge  of  the  defendants  or  their  agent  or  servant.  He  was 
bound  in  the  discharge  of  his  duty  and  for  his  own  protection  to 
enter  judgment  upon  the  failure  of  the  defendant  (the  plaintiff 
here)  to  appear  in  the  action.  No  argument  should  be  needed  to 
establish  the  attorney's  freedom  from  liability.  This  action  being 
in  form  one  in  equity  to  remove  a  cloud  upon  title,  plaintiff  was 
bound  to  do  equity  himself,  and  could  not  hold  the  defendants 
responsible  for  a  mistake  which  occurred  through  his  own  careless- 
less  or  willful  act.  It  is  quite  evident  that  the  judgment  was 
entered  without  knowledge  on  the  part  of  the  attorney  or  of  the 
agent  of  It.  G.  Dun  &  Co.  who  had  the  direct  management  of  the 
collection  of  the  claim  that  any  sum  had  been  paid.  If  the  plain- 
tiff had  followed  ordinary  and  usual  business  methods  he  would 
have  sent  the  money  to  the  attorney,  or  at  least  notified  him  of 
having  sent  it  to  the  defendants ;  this  would  undoubtedly  have  pre- 
vented the  entry  of  judgment. 

It  is  true,  perhaps,  that  defendants'  firm  were  bound  by  the  acts 
of  their  agent,  but  a  tender  of  the  amount  to  the  bookkeeper  would 
not  have  been  a  good  tender.  The  bookkeeper  had  no  knowledge 
of  the  suit,  and  in  the  absence  of  instructions  awaited  the  return  of 
his  principal.  Were  this  condition  brought  about  by  the  negligent  or 
willful  act  of  the  defendants,  they  might  be  said  to  be  acting  in  bad 
faith,  but  no  such  charge  is  made,  and  it  must  be  conceded  that  all 
of  the  defendants  acted  in  good  faith,  but  under  a  mistake  of  facts. 
Plaintiff  himself,  having  brought  about  the  condition,  cannot  charge 
defendants  with  the  result.  He  was  bound  to  do  all  within  his 
power  to  rectify  his  mistake.  He  could  not,  until  a  demand  had 
been  made  upon  the  defendants  to  satisfy  the  judgment,  and  a 
refusal  on  their  part  to  do  so,  charge  them  with  bad  faith,  or  any 
inequitable  invasion  of  his  rights.  Plaintiff,  failing  in  his  right  to 
equitable  relief,  cannot  recover  the  damages  if  any  were  sustained. 
The  award  of  damages  is  an  incident  to  the  enforcement  of  equita- 
ble rights,  but  cannot  of  itself  sustain  a  judgment  in  an  equitable 
action.     The  equities  falling  the  action  must  fail. 

There  was  no  evidence  upon  which  to  base  a  finding  of  damage. 
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The  referee  finds  the  damages  nominal  (twenty-one  dollars).  An 
examination  of  the  evidence  satisfies  us  that  there  was  no  competent 
evidence  upon  which  this  finding  could  be  based.  But  the  referee 
has  found  that  damages  were  only  nominal.  Therefore,  the  equities 
being  against  the  plaintiff,  the  judgment  already  having  been  satis- 
fied and  the  cloud  upon  the  title  removed,  there  was  nothing  for 
the  referee  to  pass  upon,  and  the  complaint  should  have  been  dis- 
missed upon  the  merits. 

McLennan,  P.  J.,  concurred ;  Williams,  J.,  concurred  in  result ; 
Spbino,  J.,  dissented  from  that  part  of  the  decision  which  reverses 
the  judgment  as  to  all  the  defendants,  except  S.  Mack  Smith,  in  an 
opinion,  in  which  Hiscock,  J.,  concurred. 

Spring,  J.  (dissenting) : 

I  concur  in  that  part  of  the  prevailing  opinion  which  reverses  the 
judgment  as  to  S.  Mack  Smith,  but  dissent  from  the  residue  thereof. 

The  plaintiff  in  the  present  action,  upon  ascertaining  the  amount 
of  the  claim,  with  costs,  sent  a  check  for  the  same  to  the  plaintiffs 
in  the  action  against  him.  He  accompanied  it  with  his  own  letter 
•explaining  for  what  purpose  the  check  was  sent,  and  also  inclosed  a 
letter  from  the  plaintiff's  attorney  in  the  action  stating  the  amount 
of  costs,  and  also  one  of  Mr.  Parsons,  the  agent  of  the  collecting 
Agency,  pertaining  to  the  claim.  While  technically  Mr.  Clark  should 
have  sent  the  check  to  the  attorney  in  the  action,  there  is  no  indica- 
tion that  he  was  acting  maliciously.  The  fact  that  he  sent  the  cor- 
respondence and  the  full  amount  of  the  claim  and  costs  shows  that 
he  was  simply  seeking  to  pay  the  obligation  against  him. 

The  bookkeeper  of  the  plaintiffs  in  that  action  received  the  check, 
bat  did  not  advise  the  attorney  thereof,  although  he  resided  in  the 
same  city  as  the  plaintiff.  Later  one  of  the  members  of  the  firm, 
who  was  absent  at  the  time,  received  the  check,  ratifying  the  trans- 
action. In  the  meantime  judgment  was  entered  by  the  attorney,  as 
we  must  assume,  in  good  faith,  and  an  execution  issued  against  Mr. 
Clark.  This  judgment  was,  of  course,  a  lien  upon  his  land.  He 
conceived  that  his  credit  had  been  impaired  and  that  he  had  sus- 
tained other  damages  by  the  entry  of  this  judgment  and  the  issu- 
App.  Div.— Vol.  XC.        31 
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ance  of  the  execution.  He  was  a  grocer,  buying  goods,  with  out- 
standing obligations  against  him,  and  very  naturally  might  have 
suffered  damage  as  lie  claims. 

I  think  two  remedies  were  open  to  him :  In  the  first  place,  he 
could  make  a  motion  in  that  action  to  open  the  judgment  which  had 
been  entered  against  him  by  default.  That  would  not  have  enabled 
him  to  recover  the  damages  which  he  contended  he  had  sustained* 
The  action  against  him  was  one  at  law  and  the  damages  which  he 
claims  to  have  sustained  arose  subsequent  to  the  commencement  of 
the  action.  He  also  had  another  remedy  —  that  was  an  equity  action 
to  set  aside  the  judgment  as  a  cloud  or  lien  upon  his  real  estate. 
(Barker  v.  Laney,  7  App.  Div.  352 ;  Van  Etten  v.  Hasbrouck,  4 
N.  T.  St.  Kepr.  803 ;  Buffum  v.  Forster,  77  Hun,  27 ;  Clapp  v. 
McCdbe,  155  K  Y.  525,  533 ;  Shaw  v.  Dwight,  16  Barb.  536 ;  Pom. 
Eq.  Juris.  §  1362  et  seq.) 

This  remedy  was  especially  available  to  him  as  he  sought  to 
recover  damages  by  reason  of  the  improper  entry  of  this  judgment 
and  also  to  restrain  its  enforcement.  He  might,  therefore,  in  the 
one  action  obtain  the  setting  aside  of  the  judgment  and  incidentally 
thereto  recover  the  damages  to  which  he  was  entitled. 

The  referee  in  his  report  designates  the  damages  which  he  awards 
to  the  plaintiff  as  a  "  nominal  sum.9'  It  is  unimportant  how  he 
characterizes  the  amount,  for  he  states  the  sum  to  be  twenty-one 
dollars. 

After  the  commencement  of  the  action  the  judgment  was  satisfied 
voluntarily  at  the  instance  of  the  judgment  creditors.  There  waa 
no  offer  or  suggestion  upon  their  part  that  they  were  willing  to 
pay  any  damages  or  to  have  the  action  discontinued,  or  that  the 
satisfaction  should  in  any  way  affect  the  pending  action.  There 
was  no  other  course,  therefore,  open  to  the  present  plaintiff  except 
to  prosecute  the  action.  This  was  the  situation  when  it  was  pre- 
sented to  the  referee,  and  it  being  an  equity  action,  although  the 
damages  awarded  were  small,  he  allowed  costs  to  the  plaintiff,  which 
he  was  justified  in  doing.  At  the  time  of  the  commencement  of 
the  action  the  judgment  was  a  lien,  so  that  the  action  was  properly 
commenced,  and  it  was  necessary  for  the  present  defendants  to  take 
the  initiative  if  they  desired  to  be  relieved  in  any  way  by  the  satis- 
faction of  the  judgment 
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The  attorney  for  the  judgment  creditors  was  insisting  upon  the 
payment  of  a  further  sum  before  satisfying  the  judgment.  It  was> 
consequently,  unnecessary  to  demand  the  satisfaction  and  the  pay- 
ment of  the  damages  before  commencing  the  action.  In  any  event 
the  only  bearing  of  a  demand  was  upon  the  question  of  costs,  and 
that  subject  was  within  the  discretion  of  the  referee. 

The  judgment  should  be  affirmed,  with  costs  as  to  all  the  defend- 
ants except  S.  Mack  Smith. 

Hisoook,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  event,  upon  questions  of  law  only,  the  facts  having 
been  examined  and  no  error  found  therein. 
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DETHBMTHED  IN  THE 


THIRD   DEPARTMENT 


IN  THE 


APPELLATE   DIVISION, 
January,  1901 


Hattie  C.  Perry,  Respondent,  v.  Amanda  R.  Fries  and  Others, 
Defendants,  Impleaded  with  George  R.  Williams,  Individually 
and  as  Trustee  under  the  "Will  of  John  Southworth,  Deceased, 
Appellant. 

Mortgage  —  satisfaction  thereof  prior  to  the  assignment  of  a  second  mortgage  on  the 
-same  property — the  ten  years*  Statute  of  Limitations  is  a  defense  to  an  action  by 
the  first  mortgagee  to  be  relieved  from  the  satisfaction  piece  on  the  ground  of  mis- 
4ake  —  it  is  available  to  the  assignee  of  the  second  mortgage. 

-April  1, 1861,  Jerome  Rowe  executed  a  mortgage  to  one  Holmes  covering  two 
separate  parcels  of  land,  one  containing  twenty -seven  acres  and  the  other  con- 
taining fifty  acres.  May  1, 1861,  he  executed  a  mortgage  to  one  Hanmer  cover- 
ing the  fifty  acre  parcel.  The  mortgages  were  recorded  in  the  order  in  which 
they  had  been  executed. 

April  1,  1887,  the  Holmes  mortgage  was  assigned  to  one  Perry.  December  28, 
1887,  Perry  executed  a  satisfaction  of  said  mortgage,  and  the  satisfaction  piece 
was  recorded  January  4,  1888.  '  June  27,  1894,  George  R.  Williams  purchased 
the  mortgage  given  to  Hanmer. 

In  1900  Williams  brought  an  action  to  foreclose  the  mortgage  given  to  Hanmer 
and  procured  a  judgment  of  foreclosure  and  sale.  May  19,  1900,  he  purchased 
the  premises  at  the  foreclosure  sale.  On  May  18,  1900,  Perry  commenced  an 
action  to  foreclose  the  mortgage  given  to  Holmes,  claiming  that,  in  executing 
the  satisfaction  piece  of  the  Holmes  mortgage,  she  had  only  intended  to  release 
from  the  lien  thereof  the  twenty-seven-acre  parcel,  and  she  asked  that  such 
discharge  be  reformed  so  as  to  conform  to  her  real  purpose  and  intent,  and 
that  said  mortgage  be  adjudged  to  be  a  lien  on  the  fifty-acre  parcel  prior  to 
the  mortgage  foreclosed  by  Williams. 
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Upon  tbe  trial  of  the  action  the  plaintiff  contended  that  Williams  purchased  the> 
mortgage  given  to  Hanmer  with  notice  that  the  plaintiff  claimed  a  prior  mort- 
gage lien  upon  the  fifty-acre  parcel. 

Held,  that  a  judgment  in  favor  of  the  plaintiff  should  be  reversed; 

That  the  plaintiff's  cause  of  action  being  based  entirely  upon  her  own  mistake 
and  there  being  no  charge  of  fraud  was  barred  by  the  ten-year  Statute  of 
Limitations  contained  in  section  888  of  the  Code  of  Civil  Procedure; 

That  the  defense  of  the  Statute  of  Limitations  was  available  to  Williams  and  to 
those  claiming  under  him. 

Appeal  by  the  defendant,  George  R.  Williams,  individually  and 
as  trustee  under  the  will  of  John  Southworth,  deceased,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Tompkins  on  the  13th 
day  of  February,  1903,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Tompkins  Special  Term. 

Jerome  Howe,  on  April  1,  1861,  executed  a  mortgage  to  secure 
the  payment  to  J.  A.  Holmes  of  $800  upon  two  separate  parcels  of 
land,  one  of  twenty-seven  acres  and  the  other  of  fifty  acres,  which 
was  duly  recorded  April  5,  1861,  in  the  clerk's  office  of  Tompkinft 
county.  On  May  1,  1861,  he  executed  another  mortgage  to  secure 
the  payment  to  M.  J.  Hanmer  of  $833.33  upon  such  fifty  acres,, 
which  was  duly  recorded  May  27,  1861,  in  said  clerk's  office. 

The  first  mortgage,  through  several  mesne  assignments,  was  on 
April  1,  1887,  assigned  to  this  plaintiff;  such  assignment  waa 
recorded  January  4,  1888.  On  December  23,  1887,  Caroline  Rowe 
had  become  the  owner  of  the  fifty-acre  parcel,  and  Fanny  P.  Rowe 
had  become  the  owner  of  the  twenty-seven-acre  parcel.  William  H. 
Van  Dusen,  the  administrator  of  one  Milo  Van  Dusen,  was  then> 
through  several  mesne  conveyances,  the  owner  of  the  mortgage  on 
the  fifty-acre  parcel,  this  plaintiff  being  still  the  owner  of  the  first 
mortgage  upon  both  the  parcels. 

On  such  last-mentioned  day,  viz.,  December  23,  1887,  the  plain- 
tiff executed  and  duly  acknowledged  a  full  discharge  and  satisfac- 
tion of  her  said  mortgage,  and  on  January  4,  1888,  caused  the  same 
to  be  recorded  as  such  in  the  said  clerk's  office.  The  several  prop- 
erties  were  so  held  until  on  June  27, 1 893,  the  said  administrator  of 
Milo  Van  Dusen  sold  and  assigned  the  said  bond  and  mortgage  on 
the  fifty  acres  to  George  R.  Williams,  the  defendant  in  this  action. 
Subsequently,  and  in  the  year  1900,  said  Williams  commenced  an 
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action  to  foreclose  said  mortgage,  which  resulted  in  a  judgment  of 
foreclosure  and  sale,  entered  April  4, 1900 ;  and  on  May  19,  1900, 
the  premises  were  sold  at  public  sale  under  such  judgment  to  said 
Williams  for  the  sum  of  $1,100,  and  on  May  22, 1900,  a  conveyance 
was  duly  executed  to  him  therefor. 

On  May  18,  1900,  this  action  was  commenced  by  this  plaintiff, 
claiming  that  her  said  mortgage  had  never  been  paid  and  that  the 
discharge  of  the  same  which  had  been  recorded  on  January  4, 1888, 
was  executed  by  her  through  a  misunderstanding  and  in  ignorance 
of  its  contents,  and  that  she  intended  to  release,  and  supposed  she 
was  releasing,  from  the  lien  of  her  said  mortgage  the  twenty-seven 
acres  only.  And  she  asks  that  such  discharge  be  reformed  so  as  to 
conform  to  the  real  purpose  and  intent  for  which  she  executed  it 
and  that  her  said  mortgage  be  foreclosed  as  against  the  said  fifty 
acres  and  as  a  lien  thereon  prior  to  the  said  mortgage  so  foreclosed 
by  said  Williams. 

The  trial  court  rendered  judgment  granting  her  the  relief  so  asked 
for,  and  from  such  judgment  said  Williams  takes  this  appeal. 

Jared  T.  Newman,  and  S.  Edwin  Banks,  for  the  appellant. 

Richard  S.  Thurston  and  RosweU  &.  Moss,  for  the  respondent. 

Parker,  P.  J. : 

Two  grounds  of  error  are  urged  by  the  appellant  on  this  appeal, 
which  in  my  opinion  require  a  reversal  of  this  judgment. 

The  first  is  that  the  evidence  does  not  satisfactorily  show  that  the 
defendant  Williams  had  notice  that  the  mortgage  which  he  pur- 
chased from  Van  Dusen  was  not  the  first  lien  upon  the  fifty  acres 
therein  described. 

Of  course  it  is  conceded  on  the  part  of  the  respondent  that,  if 
Williams  had  the  right  to  rely  upon  the  record  and  to  assume  that 
the  facts  were  such  as  appeared  therefrom,  he  would  acquire  the 
mortgage  which  he  purchased  as  a  lien  prior  to  the  mortgage  of  the 
plaintiff.  Her  mortgage  appeared  upon  the  record  as  having  been 
fully  paid  and  discharged  as  against  all  the  lands  described  therein. 
And  as  a  matter  of  fact  it  was  so  discharged.  The  discharge  which 
was  found  there  was  in  fact  executed  by  her,  and  was  a  contract 
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with  all  parties  interested  in  the  lands  therein  described  that  her 
mortgage  had  ceased  to  be  a  lien  upon  such  premises. 

She  claims,  however,  that,  although  she  did  so  discharge  such  fifty 
acres  from  the  lien  of  her  mortgage,  she  did  not  intend  to  discharge 
any  more  than  the  twenty-seven  acres  therein  described,  and  that 
her  discharge,  as  to  the  fifty  acres,  was  executed  through  a  mistake 
of  the  scrivener.  And  while  she  does  not  claim  that  Williams  was 
ever  informed  before  he  purchased  the  Van  Dusen  mortgage  that 
there  was  any  mistake  in  the  execution  of  such  discharge,  yet  she 
claims  that  he  had  notice  of  a  fact  which  was  sufficient  to  put  him 
upon  inquiry  and  that  if  he,  in  good  faith,  had  made  such  inquiry,  he 
would  have  ascertained  the  error  through  which  a  discharge  was  put 
on  record.  Such  notice  was  to  the  following  effect :  When  the  dis- 
charge was  recorded,  Caroline  Rowe  had  title  to  the  fifty  acres,  sub- 
ject to  the  two  mortgages,  and  continued  to  hold  such  title  down  to 
her  death,  which  occurred  sometime  in  1902.  In  October,  1893, 
she  applied  to  Williams  to  purchase  this  mortgage  from  Van  Dusen, 
and  at  that  time  plaintiff  claims  that  Fanny  Rowe  —  her  sister 
who  was  the  widow  of  Jerome  Rowe  and  the  person  who  had  pur- 
chased the  twenty-seven  acres  in  1887  (when  the  discharge  was 
executed  and  recorded)  —  stated  to  Williams  that  "  my  sister  holds 
the  first  mortgage  upon  her  property,  and  it  has  never  yet  been 
paid."  This  statement  is  claimed  to  have  been  made  in  contradic- 
tion to  a  statement  just  made  by  Caroline  that  the  Van  Dusen 
mortgage,  which  she  was  asking  Williams  to  purchase  and  carry  for 
her,  was  a  first  lien  on  the  fifty  acres.  The  claim  rests  entirely 
upon  the  testimony  of  Fanny  Rowe,  who  clearly  is  not  a  disinter- 
ested witness,  since  she  now  claims  to  own  more  than  a  half  interest 
in  the  plaintiff's  mortgage.  Williams  6quarely  denies  that  any  such 
statement  was  ever  made  to  him.  In  the  following  June,  after 
having  caused  a  search  to  be  made  of  the  records  in  the  clerk's 
office  of  Tompkins  county,  and  discovering  that  the  plaintiff's  mort- 
gage had  been  discharged,  and  that  there  was  no  lien  on  the  fifty 
acres  prior  to  the  Van  Dusen  mortgage,  and  believing,  as  he  testi- 
fied, that  such  was  the  fact,  he  took  an  assignment  thereof  from 
Van  Dusen  and  paid  the  full  amount  due  and  unpaid  thereon. 
Williams  concedes  that  Caroline  was  introduced  to  him  by  Fanny 
Rowe,  and  has  evidently  forgotten  when  that  occurred.    It  must  be 
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conceded  that  it  was  sometime  prior  to  October  19, 1893,  and  in  this 
respect  his  letter  to  Van  Dusen  of  that  date  corroborates  Fanny 
Rowe.  Bat  it  does  not  corroborate  her  statement  that  on  October 
fourth  she  told  him  that  her  sister  held  the  first  mortgage  on  the  fifty 
acres.  As  to  that  claim  she  is  not  corroborated  by  any  evidence  in 
the  case.  Williams  admits  that  at  sometime  Caroline  and  Fanny 
came  to  his  office  and  stated  to  him  that  a  mistake  had  been  made 
in  discharging  the  mortgage  which  he  had  purchased.  He  claim* 
that  they  differed  among  themselves  as  to  the  right  of  the  trans- 
action, but  is  positive  that  it  was  sometime  after  he  had  purchased 
the  mortgage,  and  that  neither  of  them  claimed  that  the  mistake 
conld  affect  his  ownership.  Although  Williams  seems  to  be 
uncertain  as  to  when  the  conversation  he  alludes  to  was  had, 
he  is  not  at  all  uncertain  as  to  the  conversation  itself.  It 
was  a  conversation  about  the  discharge,  and  a  concession  that 
as  to  him  it  was  a  valid  one.  Fanny  Rowe  does  not  pretend 
that  when  she  introduced  Caroline  Rowe  in  October  before  the 
purchase,  6he  had  any  conversation  whatever  about  the  discharge. 
Evidently  the  conversation* which  Williams  admits  having  in  his 
mind  is  not  the  one  to  which  Fanny  testifies,  nor  does  it  in  any  sense 
corroborate  her  concerning  the  notice  which  she  claims  to  have  then 
given.  It  is  correct,  therefore,  to  say  that  the  notice  upon  which 
the  plaintiff  relies  rests  entirely  upon  the  uncorroborated  evidence 
of  Fanny  Rowe. 

On  the  other  hand,  in  the  letter  of  October  19,  1903,  which 
Williams  wrote  to  Van  Dusen  concerning  the  request  of  Caroline 
Rowe  that  he  purchase  the  mortgage,  he  says  that  he  understands 
that  it  is  a  first  claim  on  the  place,  which  is  difficult  to  understand 
if  he  had  recently  been  notified  that  Fanny  Rowe's  sister  held  a 
mortgage  ahead  of  it.  Fanny  Rowe's  testimony  as  to  this  notice  is 
not  altogether  convincing.  If  she  so  flatly  contradicted  Caroline 
Rowe  in  her  statement  that  it  was  a  first  mortgage  it  is  hardly 
credible  that  both  Caroline  and  Williams  would  have  paid  no  atten- 
tion to  her  statement  and  allowed  her  to  go  away  without  an 
explanation.  If  she  was  correct,  Caroline  was  making  a  false  state- 
ment either  dishonestly  or  ignorantly,  and  it  is  unlikely  that  Caro- 
line would  have  allowed  such  a  contradiction  to  stand  without 
examination.    Such  a  notice  if  given  under  such  circumstances 
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would  have  caused  an  immediate  inquiry  on  Caroline's  part,  and  it 
is  incredible  that  Williams  would  have  complied  with  her  request  to 
carry  the  mortgage  for  her  until  she  should  have  ascertained  and 
explained  to  him  what  this  claim  on  Fanny  Rowe's  part  amounted 
to.  In  short,  all  parties  acted  exceedingly  unnaturally  if  the  notice 
to  which  Fanny  Rowe  testified  was  then  given.  On  the  other  hand, 
Van  Dusen  testified  that  in  the  following  June,  when  the  mortgage 
was  transferred  and  the  money  paid  therefor,  it  was  done  in  Williams 
office  in  Ithaca  and  that  both  Caroline  and  Fanny  Rowe  were 
present,  and  that  they  then  both  stated  to  Williams  in  his  presence 
that  the  mortgage  being  transferred  was  a  first  claim  on  the  land. 
Williams  does  not  remember  this,  but  Van  Dusen  .is  positive  regard- 
ing it  He  seems  to  be  an  entirely  disinterested  witness,  and  his 
evidence  is  entitled  to  great  weight  in  the  solution  of  this  question. 
If  his  statement  in  this  respect  is  true,  it  cannot  be  believed  that 
Fanny  Rowe  had  previously  made  the  claim  regarding  her  sister's 
mortgage  which  she  testified  to.  And  there  does  not  seem  to  be 
any  chance  for  mistake  on  Van  Dusen's  part.  He  either  testified 
to  a  deliberate  and,  so  far  as  he  was  concerned,  unnecessary  false- 
hood, or  else  he  was  telling  the  truth. 

And,  moreover,  I  cannot  understand  what  influence  wotald  have 
induced  Fanny  to  so  antagonize  Caroline  Rowe  in  her  effort  to 
bring  about  the  purchase  of  such  mortgage  by  Williams.  When 
Fanny  Rowe  purchased  the  first  mortgage  for  the  plaintiff  both  she 
and  the  plaintiff  knew  that  Caroline  owned  the  fifty  acres  described 
in  the  Van  Dusen  mortgage,  and,  therefore,  the  discharge  of  the 
twenty-6even  acres  in  that  first  mortgage  as  to  her  undoubtedly 
operated  to  discharge  it  as  a  lien  on  the  fifty  acres.  It  is  conceded 
that  the  twenty-seven  acres  were  ample  to  pay  it.  That  they  both 
understood  it  to  be  so  I  have  no  doubt,  and,  therefore,  I  think  it 
very  unlikely  that  Fanny  Rowe  ever  attempted  to  interfere  with 
Caroline's  plan,  or  that  Caroline  would  have  permitted  her  to  do  so 
had  she  attempted  it.  It  is  a  significant  fact  that  no  interest  was 
ever  demanded  from  Caroline  Rowe,  or  from  any  one  else,  upon  the 
plaintiff's  mortgage  after  it  was  discharged  of  record.  The  conduct 
of  all  parties  indicates  that  the  plaintiff  had  no  intent  to  in  any  way 
enforce  her  mortgage  as  against  Caroline's  interest  in  the  fifty 
acres. 
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The  burden  was  upon  the  plaintiff  to  establish  that  Williams  had 
the  notice  upon  which  she  relies,  and  she  should  meet  that  burden 
by  clear  and  convincing  evidence.  And  particularly  should  plaintiff 
have  tendered  such  proof  in  this  case,  after  waiting  so  many  years 
before  notifying  Williams  of  her  mistake  and  asking  the  aid  of  equity 
to  rectify  it.  She  concedes  that  she  discovered  the  mistake  the 
year  after  Williams  took  the  assignment  from  Van  .Dusen,  and  yet 
she  made  no  effort  to  rectify  it  until  May,  1900.  Caroline  Rowe, 
who  would  have  been  a  controlling  witness  on  this  question,  was 
then  dead,  and  Williams  had  recovered  a  judgment  of  foreclosure 
and  sale  upon  his  mortgage  against  Caroliue  Rowe  and  all  parties  of 
record  who  had  any  interest  in  the  fifty  acres.  After  such  laclies  on 
her  part,  during  which  the  evidence  of  the  most  important  witness 
to  the  transaction  had  become  unavailable  and  lands  had  been  depre- 
ciated in  value  and  new  interests  therein  acquired,  it  is  especially 
necessary  upon  plaintiff's  part  to  establish  the  notice  upon  which  she 
relies  by  much  more  satisfactory  and  convincing  proof  than  that 
which  she  has  produced.  The  clear  weight  of  evidence  is  against 
her  claim,  and  hence  her  equities  do  not  prevail  over  those  of  the 
defendant  Williams. 

The  further  claim  is  made  by  the  appellant  that  the  plaintiff's 
right  to  this  relief  is  barred  by  the  Statute  of  Limitations. 

The  plaintiff's  cause  of  action  being  based  entirely  upon  her  own 
mistake,  and  there  being  no  charge  of  fraud,  section  388  of  the 
Code,  fixing  the  period  of  ten  years  as  the  limitation,  controls 
{Spi%ague  v.  Cochran,  70  Hun,  512 ;  Exkorn  v.  Exkorn,  1  App.  Div. 
124.)  The  action  was  brought  some  fourteen  years  after  the  mistake 
was  made,  and  hence  under  such  section  was  clearly  outlawed.  But 
the  plaintiff  replies  that  6uch  a  defense  is  a  "personal  defense"  and 
that,  therefore,  Williams  may  not  plead  it. 

When  the  plaintiff  executed  the  discharge  and  put  it  upon  the 
record,  she  in  effect  contracted  with  all  parties  who  had  an  interest 
in  the  premises  described  in  her  mortgage  that  it  was  paid  and  that 
such  premises  were  discharged  from  its  lien.  The  instrument  which, 
as  she  claims,  she  intended  to  execute  was  a  contract  with  Fanny 
Rowe  merely ;  but  the  one  which  she  did  execute  and  deliver  was 
with  Caroline  Rowe  and  Van  Dusen,  as  well  as  with  Fanny  Rowe, 
and  they  were  in  effect  parties  to  that  instrument.    It  affected  their 
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rights  in  the  fifty  acres,  and  they,  or  those  succeeding  to  their  rights 
therein,  were,  therefore,  necessary  parties  defendant  to  any  action  she 
might  bring  to  reform  such  discharge  and  deprive  them  of  its 
benefits.  Sorely  either  one  of  them,  or  Williams,  as  the  subsequent 
assignee  of  Van  Dusen,  might  defend  against  such  an  action  to  reform, 
by  showing  that  Fanny  Rowe  had  in  fact  paid  up  the  plaintiffs 
mortgage.  Such  a  payment  would  inure  to  their  benefit  and  relieve 
their  interests  in  the  fifty  acres  from  its  lien.  Being  necessary  par- 
ties, therefore,  to  such  an  action,  and  their  claim  that  it  had  been 
paid  being  a  good  defense  thereto,  I  see  no  reason  why  they  might 
not  plead  the  statute  in  opposition  to  her  claim,  that  it  was  dis- 
charged through  mistake  instead  of  through  payment.  Plaintiff 
bases  her  cause  of  action  upon  that  claim  and  defendant  disputes  it. 
He  claims  that  he  could  prove  actual  payment,  but  that  he  is  not 
obliged  to  do  so  in  this  action,  for  the  reason  that  he  may  rely  on 
her  contract  of  discharge,  and  that  under  the  provisions  of  section 
388  of  the  Code  she  is  barred  from  any  equitable  right  to  have  that 
reformed.  As  to  such  defendants  the  statute  is  a  personal  defense. 
They  do  not  plead  it  for  the  purpose  of  establishing  payment  of 
her  mortgage  by  lapse  of  time.  They  do  not  claim  that  her  debt  is 
outlawed,  but  they  do  claim  that  her  right  to  repudiate  her  contract, 
that  it  has  been  paid  and  discharged,  is  outlawed,  and,  as  regards 
that  question,  I  am  of  the  opinion  that  they  are  personally  interested 
in  it  and  have  the  right  to  plead  it. 

Moreover,  Williams  has  the  further  defense  against  the  plaintiffs 
right  to  modify  this  discharge  that,  having  relied  upon  it,  she  is 
estopped  as  against  him  from  changing  it.  She  replies  that  he  had 
notice  of  the  mistake.  This  he  denies,  and  so  an  issue  arises  directly 
between  them  as  to  the  very  fact  upon  which  she  bases  her  right 
of  action.  It  seems  to  me  clear  that  the  statute  which  bars  her 
right  to  prove  such  fact  and  maintain  this  action  after  ten  years  is  a 
statute  in  which  he  is  directly  interested  and  personal  to  him. 

For  these  reasons  I  am  of  the  opinion  that  whether  or  not  Wil- 
liams had  the  notice  upon  which  the  plaintiffs  right  to  reform  this 
discharge  is  based,  he  may  claim  that  the  statute  bars  her  right  to 
compel  him  to  litigate  that  question  at  this  late  day. 

I  do  not  examine  the  several  other  questions,  both  of  law  and  of 
fact,  which  the  appellant  raises  on  this  appeal.     It  becomes  unneces- 
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sary  to  do  so,  inasmuch  as,  for  the  reasons  above  stated,  this  judg- 
ment cannot  be  sustained. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


John  L.  Henning,  as  Trustee  under  the  Last  "Will  and  Testament  of 
George  "W.  Morton,  Deceased,  Appellant,  Respondent,  v.  Hud- 
son Valley  Railway  Company,  Respondent,  Appellant. 

Street  railroad,  having  the  consent  neither  of  the  public  authorities  nor  abutting  own- 
ers—  it  is  a  trespasser  — right  of  an  abutting  owner,  not  owning  the  fee  cf  the 
street,  to  restrain  the  running  of  cars  in  front  of  his  lot. 

A  street  railway  company  which  constructs  its  railroad  in  a  town  highway,  with- 
out the  consent  of  the  public  authorities  or  of  the  abutting  owners,  is  a  tres- 
passer, and  it  seems  that  an  abutting  owner,  although  having  no  title  to  any 
part  of  the  street  itself,  has,  by  reason  of  his  abutting  ownership,  a  sufficient 
special  interest  to  entitle  him  to  an  injunction  restraining  the  street  railway 
company  from  operating  the  railway. 

If  his  status  as  an  abutting  owner  does  not,  of  itself,  give  him  a  special  interest 
entitling  him  to  maintain  such  an  action,  such  special  interest  may  be  found  in 
the  fact  that  the  railway  is  laid  within  three  feet  of  the  curb  on  his  side  of  the 
street,  and  that  the  cars  operated  over  the  railroad  extend  to  within  six  or  eight 
inches  of  the  curb,  thus  imposing  upon  the  driver  of  any  vehicle  stopping 
before  the  abutting  owner's  premises  the  necessity  of  being  constantly  on  the 
outlook  for  approaching  cars,  and  constituting  a  danger  to  those  passing  in 
and  out  of  the  abutting  owner's  premises. 

Where,  in  such  a  case,  it  appears  that  the  mere  presence  of  the  rails  is  in  no  way 
injurious  to  the  abutting  owner,  the  railway  company  will  not  be  required  to 
remove  the  rails,  but  will  simply  be  restrained  from  operating  the  railway  in 
front  of  such  owner's  premises. 

Cross-appeals  by  the  plaintiff,  John  L.  Henning,  as  trustee 
under  the  last  will  and  teetament  of  George  "W.  Morton,  deceased, 
and  by  the  defendant,  the  Hudson  Valley  Railway  Company,  from 
portions  of  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of 
the  clerk  of  the  county  of  Saratoga  on  the  24th  day  of  April,  1903, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Saratoga 
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Special  Term,  enjoining  the  defendant  from  operating  its  road  in 
certain  parts  of  the  village  and  town  of  Saratoga  Springs. 

John  L.  Henning  and  Walter  II.  Cogcm,  for  the  plaintiff. 

J.  A.  Kettogg,  for  the  defendant. 

Parker,  P.  J. : 

I  concnr  with  the  conclusion  of  the  trial  judge  concerning  the 
rights  of  the  plaintiff  as  to  so  much  of  the  defendant's  road  as  is 
within  the  village  of  Saratoga  Springs.  The  plaintiff  is  entitled  to  no 
relief  so  far  as  that  part  of  the  road  is  concerned.  I  further  concur  in 
his  conclusion  that,  as  to  so  much  of  the  road  as  extends  easterly  beyond 
the  village  line  into  the  town  of  Saratoga  Springs,  it  is  an  unlawful  and 
unauthorized  structure  in  tho  public  street.  As  to  that  portion  of 
Lincoln  avenue  the  plaintiff  lacks  both  the  consent  of  the  public 
authority  and  of  the  abutting  owners,  and  in  the  construction  or 
maintenance  of  its  road  thereon  it  is  a  trespasser.  I  also  agree  that 
by  the  use  of  such  portion  of  its  road  for  storing  cars  thereon,  such 
an  injury  was  sustained  by  the  plaintiff  as  warrants  a  judgment  in 
his  favor,  restraining  the  defendant  from  so  doing  ;  bnt  I  am  of  the 
opinion  that  he  should  have  gone  farther,  and  also  held  that  the 
plaintiff  was  entitled  to  an  injunction  restraining  the  defendant  from 
running  any  cars  over  that  portion  of  its  road,  or  in  any  manner 
operating  the  same.  That  portion  of  his  finding,  therefore,  that 
determines  that  the  plaintiff  "  is  not  entitled  to  a  judgment  restrain- 
ing the  defendant  from  using  such  extension  for  the  passage  of  its 
cars  over  the  same,  because  the  same  does  not  interfere  with  ingress 
and  egress  to  plaintiff's  premises,  and  he  has  suffered  no  damage 
therefrom,"  cannot  be  sustained. 

It  seems  to  me  to  be  very  well  settled  that  when  a  railroad  com- 
pany is  a  mere  trespasser  in  a  public  highway,  an  abutting  owner, 
although  he  has  no  title  to  any  part  of  the  street  itself,  has  a  "  suffi- 
cient special  interest  to  maintain,  on  his  own  behalf,  an  action  for  its 
abatement."  Such  was  the  rule  expressly  held  in  Irvine  v.  Atlantic 
Avenue  R.  R.  Co.  (10  App.  Div.  560).  It  is  held  upon  the  theory 
that  such  an  obstruction  in  the  road  is  a  public  nuisance,  and  its 
mere  existence  there  indicates  an  injury  that  is  special  and  peculiar 
to  the  premises  adjacent,  as  distinguished  from  the  public  at  large. 
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(See,  also,  Merriman  v.  Utica  Belt  Line  St.  R.  R.  Co.,  18  Misc. 
Rep.  269,  274,  275.) 

But  if  a  more  restricted  view  be  taken,  and  we  hold  that  some 
evidence  of  a  special  damage  to  the  plaintiff  must  be  given,  I  am 
of  the  opinion  that  it  has  been  given  in  this  case.  It  appears  that 
the  defendant's  track  is  laid  within  three  feet  of  the  curb  on  the 
plaintiff's  side  of  the  street ;  that  when  a  car  is  run  over  that  track 
it  extends  over  to  within  six  or  eight  inches  of  such  curb.  From 
this  it  necessarily  appears  that  whenever  any  one  would  drive  up  to 
the  plaintiff's  premises  his  horse  and  vehicle  would  stand  on  the 
track  and  no  car  could  pass  without  running  over  him.  Thus  one 
must  be  constantly  on  the  lookout  to  protect  himself  from  that 
danger.  Under  such  a  situation  no  hitching  post  or  horse  block 
could  be  maintained  opposite  the  plaintiff's  premises ;  no  one  could 
drive  up  to  and  stop  before  them  with  safety.  Although  I  will  con- 
cede that  the  mere  existence  of  the  tracks  and  ties  located  there 
would  not  be  a  serious  inconvenience  to  the  use  of  such  premises, 
yet  the  passage  of  cars  over  them,  as  so  located,  would  be  not  only 
a  constant  source  of  danger  whenever  it  was  necessary  to  cross 
into  or  out  from  such  premises,  but  would  be  a  substantial  prohibi- 
tion against  driving  up  and  remaining  in  front  of  them.  It  would 
deprive  such  premises  from  the  benefit  of  a  very  necessary  and 
usual  use  of  the  highway.  That  such  an  obstruction  in  the  highway 
would  depreciate  the  market  value  of  the  plaintiff's  premises  seems 
to  me  very  clear.  Such  damage  seems  also  to  be  peculiar  to  the 
premises  in  question  and,  therefore,  special  to  the  plaintiff.  It  is 
clearly  different  from  that  which  the  traveling  public  sustains  by 
reason  of  such  obstruction,  and  although  being  an  unlawful  obstruc- 
tion in  a  public  highway,  it  is  a  public  nuisance,  yet,  being  located 
as  it  is,  and  operating  as  it  does  to  substantially  prohibit  access  up  to 
the  plaintiff's  premises  in  the  manner  above  stated,  it  works  as  to 
him  a  special  damage,  which  authorizes  him  to  ask  that  the  defend- 
ant be  enjoined  from  continuing  it. 

In  referring  to  the  nature  and  extent  of  the  injury  which  an 
abutting  owner  must  sustain  to  maintain  such  an  action,  the  court  in 
Black  v.  Brooklyn  Heights  R.  R.  Co.  (32  App.  Div.  472)  said  : 
"  Where  the  encroachment  is  upon  an  existing  right,  slight  proof  of 
special  damage  would  suffice  to  sustain  an  action,  and  as  consent  of 
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the  abutting  owners  npon  the  street  is  required  before  the  tracks 
can  be  lawfully  laid  in  the  street,  it  comes  dangerously  near  to  rais- 
ing a  presumption  of  damage  sustained  by  the  owner  where  there  is 
entire  failure  to  comply  with  the  law  in  this  respect.  When  such  con- 
dition stands  alone,  unaffected  by  anything  else,  we  think  the  court 
justified  in  upholding  the  right  in  such  owner  to  have  the  unlaw- 
ful operation  cease  upon  proof  of  special  damage,  however  slight." 

So,  in  the  same  case  (on  p.  473),  it  seems  to  be  squarely  held  that 
the  court  may  conclude  that  an  abutting  owner  suffered  some  special 
damage  from  the  mere  passage  of  cars  through  a  narrow  street. 

I  conclude  that  the  plaintiff  was  entitled  to  a  judgment  restrain- 
ing the  defendant  from  operating  its  road  at  all  opposite  his  premises 
in  Lincoln  avenue  east  of  the  village  line,  and  I  would  conclude  that 
he  was  also  entitled  to  a  judgment  requiring  the  defendant  to 
remove  its  tracks  entirely  from  opposite  such  premises,  were  it  not 
that  the  trial  court  has  found  that  the  mere  existence  of  the  rails 
and  ties  placed  therein  are  in  no  way  injurious  to  the  plaintiff.  It 
may  be  that  they  are  not  if  cars  are  not  run  upon  them,  and  for 
that  reason  I  would  modify  the  judgment  only  in  the  particular  first 
above  stated. 

Judgment  modified  as  per  opinion,  and  as  so  modified  unani- 
mously affirmed,  with  costs  to  the  appellant ;  Houghton,  J.,  not 
sitting. 


Mart  O.  Heater,  Respondent,  v.  The  Delaware,  Lackawanna 
and  Western  Railroad  Company,  Appellant. 

Negligence — collision  between  a  wagon  and  a  railroad  train  —  contributory  negli- 
gence, not  imputed  to  a  woman  riding  with  her  husband—  injury  to  their  child — 
proof  as  to  the  expense  incurred  for  a  physician's  services,  not  paid  for — extra 
nursing  and  care  of  the  child. 

In  an  action  brought  by  a  woman  to  recover  for  money  expended  and  liabilities 
incurred  for  medicine  and  medical  expenses  for  her  infant  child,  it  appeared  that 
-while  the  plaintiff,  with  her  husband  and  infant  child,  was  riding  in  a  carriage 
across  the  defendant's  railroad  at  a  crossing,  the  carriage  was  struck  by  one  of 
the  defendant's  trains  which  had  given  no  warning  of  its  approach,  and  the 
plaintiff's  husband  was  killed  and  her  child  injured. 

At  the  time  of  the  collision,  in  which  the  wagon  was  struck  on  the  right  side,  the 
plaintiff's  husband  was  driving  and  the  plaintiff  was  sitting  on  his  left  holding 
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in  her  arms  the  child,  which  was  then  fifteen  months  old.  The  accident  occur 
red  on  a  stormy  and  sleety  night  in  November.  Both  the  plaintiff  and  her 
husband  were  unfamiliar  with  the  crossing,  and  the  train  could  only  be  seen  for 
a  distance  of  about  sixty  feet  before  the  track  was  reached. 

Meld,  that  it  could  not  be  said  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence as  matter  of  law  in  failing  to  look  around  her  husband  to  observe  the 
approach  of  the  train; 

That  while  it  was  probably  true  that  the  plaintiff  could  recover  for  any  liability 
she  incurred  for  physician's  services  rendered  necessary  by  her  child's  injuries, 
even  though  she  had  not  paid  those  claims,  and  no  demand  for  payment  had 
been  made  upon  her,  it  was  necessary  that  the  nature  and  exent  of  sueh  liability 
should  be  clearly  established  before  the  defendant  could  be  called  upon  to  pay 
the  amount  thereof: 

That,  there  being  no  proof  of  any  liability  incurred  for  nursing  the  child,  or  as 
to  the  extra  time  and  nursing  required  of  the  plaintiff,  it  was  improper  for  the 
court  to  charge  that  the  jury  might  estimate  the  time  and  award  a  reasonable 
sum  for  extra  nursing  and  care  required  by  the  child. 

Appeal  by  the  defendant,  The  Delaware,  Lackawanna  and 
Western  Railroad  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Sullivan  on  the  21st  day  of  May,  1903,  upon  the  ver- 
dict of  a  jury  for  $1,500,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  21st  day  of  May,  1903,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Upon  the  22d  of  November,  1892,  the  plaintiff,  with  her  husband 
and  child,  drove  in  a  buggy  from  Walpac  to  Belvedere  in  the  State 
of  New  Jersey.  Upon  their  return  home  they  had  occasion  to  cross 
the  track  of  the  defendant's  road  at  a  place  called  Hope  Crossing. 
The  carriage  was  struck  by  one  of  the  defendant's  engines,  plain- 
tiff's husband  was  killed  and  the  child  was  seriously  injured.  This 
action  was  brought  to  recover  for  the  services  of  the  child,  and  also 
for  moneys  expended  and  liabilities  incurred  by  reason  of  medical 
attendance  and  medicines  rendered  necessary  by  reason  of  the 
injuries  which  the  child  sustained.  Upon  the  trial  the  plaintiff's 
cause  of  action  for  loss  of  services  of  the  child  was  dismissed.  She 
recovered,  however,  a  verdict  of  $1,500.  From  the  judgment 
entered  upon  this  verdict,  and  from  the  order  denying  defendant's 
motion  for  a  new  trial,  this  appeal  is  taken. 

Hamilton  Odell  and  Hammond  Odell,  for  the  appellant. 

Walter  K.  Barton  and  William  D.  Tyndall,  for  the  respondent 
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Smith,  J. : 

Defendant  strenuously  insists  that  this  complaint  should  have 
been  dismissed  for  the  contributory  negligence  of  the  plaintiff. 
The  horse  was  being  driven  by  her  husband,  whose  negligence  con- 
fessedly is  not  imputable  to  her.  She  was  riding  upon  his  left, 
with  the  care  of  a  fifteen  months  old  child,  in  a  stormy  and 
sleety  night  in  November.  Defendant's  train  came  from  her 
right  without  warning  by  bell  or  whistle.  Both  she  and  her  hus- 
band were  unfamiliar  with  this  crossing,  neither  of  them  having 
ever  passed  it  until  the  morning  of  the  accident.  It  clearly  cannot 
be  said  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  failing  to  look  around  her  husband  to  observe 
the  approach  of  the  train,  which  could  only  be  seen  for  about  sixty 
feet  before  the  track  was  reached.  If  this  were  an  action  to  recover 
for  the  death  of  the  husband,  who  was  driving,  where  his  negligence 
was  the  question  involved,  a  different  rule  might  apply. 

We  think  this  judgment,  however,  must  be  reversed  because  of 
errors  committed  upon  the  trial.  It  is  probably  true  tTiat  the  plain- 
tiff can  recover  for  any  liability  she  has  incurred  for  physicians' 
services  made  reasonably  necessary  by  the  injuries  which  her  child 
sustained,  even  though  she  may  not  have  paid  those  claims.  Where, 
however,  the  claims  have  not  been  paid,  and  no  demand  appeara  to 
have  been  made  for  the  payment  of  those  liabilities,  the  proof 
should  be  very  clear  as  to  the  nature  and  extent  of  those  liabilities 
before  the  defendant  should  be  called  upon  to  pay  therefor.  Neither 
the  nature  of  the  services  rendered  by  some  of  the  different  physi- 
cians employed,  nor  the  extent  of  their  services,  is  shown  with  any 
sufficient  clearness  upon  which  can  be  based  a  judgment  for  liability 
incurred  therefor.  Nor  has  the  value  of  such  services  been  ade- 
quately proved.  The  only  evidence  as  to  value  is  the  evidence  of  a 
country  physician,  who  has  based  an  estimate  without  accurate 
knowledge  either  of  the  nature  or  extent  of  the  services  rendered, 
and  as  to  some  of  the  special  services  claimed  to  have  been  ren- 
dered, without  adequate  knowledge  of  the  value  of  such  services. 
Plaintiff  has  here  recovered  for  the  services  of  one  physician 
employed  by  the  defendants  for  whose  services  no  liability  what- 
ever is  shown  against  the  plaintiff.  Plaintiff  has  recovered  for 
App.  Div.— Vol.  XC.        32 
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services  of  experts  for  work  done  in  public  hospitals  known,  as 
shown  by  the  evidence,  as  free  hospitals.  Without  specifying  in 
detail  defendant's  objections  to  evidence  as  to  the  value  of  the 
services  rendered  which  we  deem  to  have  been  improperly  over- 
ruled by  the  court,  it  is  sufficient  to  say  that  we  find  a  proper 
foundation  for  a  small  part  only  of  the  judgment  which  has  been 
rendered  in  this  action.  <■ 

At  the  end  of  the  charge  the  plaintiff's  counsel  asked  the  court  to 
charge  that  they  might  properly  estimate  the  time  and  award  a 
reasonable  sum  for  extra  nursing  and  care  required  by  the  child. 
To  this  the  court  answered,  "  Yes,"  and  the  defendant  excepted. 
There  is  no  proof  of  any  liability  incurred  for  nursing  of  the 
child,  and  even  if  the  mother  could  recover  for  extra  time  and 
nursing  required  of  her,  there  is  no  proof  of  value  of  such  time  and 
nursing.  There  is  no  evidence  upon  which  such  an  estimate  of 
damage  could  properly  be  left  to  the  jury,  and  it  was  error  to  allow 
them  thus  to  increase  the  verdict  as  they  might  choose  upon  mere 
speculation. 

For  these  reasons  the  judgment  must  be  reversed  and  new.  trial 
granted. 

All  concurred ;  Houghton,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Jerome  Walsh  and  Others,  as  Copartners  of  the  Firm  of  Walsh 
Bros.  &  Co.,  Respondents,  v.  Empire  Brick  and  Supply  Com- 
pany, Appellant. 

Cost*  where  an  action  is  severed — offer  of  judgment  generally,  where  two  cause*  of 
action  are  stated  —  effect  of  an  acceptance  thereof — relief  where  the  acceptance  is 
inadvertently  made. 

The  complaint  in  an  action  set  forth  two  causes  of  action  for  the  breach  of  two 
separate  contracts.  The  answer  contained  a  denial  of  the  facts  constituting  the 
first  cause  of  action  and  admitted  the  second  cause  of  action.  The  defendant 
served  with  the  answer  an  offer  of  judgment  for  the  amount  demanded  in 
the  second  cause  of  action  together  with  costs.  Within  ten  days  thereafter 
the  plaintiffs  served  a  written  acceptance  of  the  offer  of  judgment  and  notice 
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of  taxation  of  the  costs.  Before  the  judgment  was  entered  upon  the  offer  the 
plaintiffs  applied  for  and  obtained  an  order  permitting  them  to  enter  judg- 
ment on  the  second  cause  of  action,  and  to  prosecute  the  first  cause  of  action. 

Held,  that  section  511  of  the  Code  of  Civil  Procedure  does  not  entitle  a  plaintiff 
who  sues  upon  several  causes  of  action,  one  of  which  is  admitted  by  the  answer, 
to  sever  the  causes  of  action  and  to  enter  judgment  for  the  amount  of  the 
admitted  cause  of  action  with  costs;  the  costs  are  not  allowable  unless  he  elects 
not  to  continue  the  action  as  to  the  remaining  causes  of  action; 

That,  assuming  that  an  offer  of  judgment  may  be  made  applicable  to  one  of 
several  causes  of  action  alleged  in  a  complaint,  and  that  upon  its  acceptance 
the  court  may  permit  the  action  to  be  continued  as  to  the  remaining  causes  of 
action,  the  plaintiffs  in  the  present  case  would  not  come  within  this  principle, 
as  the  offer  of  judgment  was  not  specifically  made  applicable  to  any  particular 
cause  of  action,  but  was  made  generally  in  the  action,  and  that  its  acceptance 
must  be  deemed  a  settlement  of  all  damages  claimed  in  the  action; 

That  the  order  allowing  the  continuance  of  the  action  as  to  the  first  cause  of  action 
could  not  be  permitted  to  stand  on  the  theory  that  it  operated  to  relieve  the 
plaintiffs  from  the  consequences  of  inadvertent  or  mistaken  practice,  as  the 
plaintiffs'  attorney  swore  that  he  had  authority  to  accept  the  offer. 

SembU,  that  if  it  should  appear  that  the  plaintiffs'  attorney  was  not  authorized  to 
accept  the  offer,  as  it  was  construed  by  the  Appellate  Division,  the  Special 
Term  might  grant  the  plaintiffs  relief. 

Appeal  by  the  defendant,  the  Empire  Brick  and  Supply  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  Albany 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Columbia  on  the  15th  day  of  October,  1903,  granting  the  plaintiffs* 
motion  to  sever  the  causes  of  action  set  forth  in  the  complaint. 

The  complaint  in  this  action  set  forth  two  causes  of  action,  upon 
the  first  of  which  plaintiffs  demanded  judgment  for  the  sum  of 
$5,457.80  as  damages  for  an  alleged  breach  of  contract.  In  the 
second  cause  of  action  plaintiffs  demanded  judgment  for  $798.86  as- 
damages  for  the  alleged  breach  of  another  contract,  with  interest 
from  October  1,  1902.  Defendant  interposed  an  answer  containing* 
denials  of  the  facts  alleged  as  the  plaintiffs9  first  cause  of  action,  and 
admitting  the  facts  alleged  as  the  plaintiffs'  second  cause  of  action. 
Together  with  the  answer  was  served  an  offer  of  judgment  for  the 
sum  of  $798.86,  with  interest  from  October  1,  1902,  with  costs* 
Within  ten  days  thereafter  the  plaintiffs  served  upon  the  defendant 
a  written  acceptance  of  the  offer  of  judgment  and  notice  of  taxation 
of  costs.  Thereafter,  and  before  judgment  was  entered  upon  said 
offer,  plaintiffs  noticed  a  motion  upon  the  summons  and  complaint, 
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answer,  offer  of  judgment,  acceptance,  and  the  affidavit  of  plaintiffs' 
attorney,  for  an  order  permitting  plaintiffs  to  prosecute  this  action 
upon  the  first  cause  of  action  set  forth  in  the  complaint,  and  direct- 
ing that  this  action  be  severed  pursuant  to  the  provisions  of  section 
511  of  the  Code  of  Civil  Procedure,  and  that  the  said  order  provide 
lhat  plaintiffs  have  leave  to  enter  judgment  for  the  part  of  plaintiffs' 
•claims  herein  admitted  by  the  defendant  to  be  just  and  pursuant  to 
^defendant's  offer  of  judgment  herein  accepted  by  plaintiffs,  with  like 
effect  as  to  subsequent  proceedings  in  this  action  as  if  it  had  been 
originally  brought  for  the  remainder  of  plaintiffs'  claim. 

Upon  that  motion  the  defendant  appeared  and  objected  that  both 
causes  of  action  were  settled  by  the  plaintiffs'  acceptance  of  defend- 
ant's offer  of  judgment.  This  objection  was  overruled,  and  the  court 
at  Special  Term  directed  the  severance  of  the  action  and  the  entry 
of  judgment  for  the  cause  of  action  admitted,  together  with  costs, 
with  leave  to  the  plaintiffs  to  prosecute  the  cause  of  action  first 
contained  in  their  complaint.  From  this  order  the  defendant  has 
appealed. 

George  CoggiU,  for  the  appellant. 

2>.  H.  Daley,  for  the  respondents. 

Smith,  J. : 

Under  section  511  of  the  Code  of  Civil  Procedure  upon  admis- 
sion by  defendant  of  the  facts  constituting  the  plaintiffs'  second 
cause  of  action,  in  the  absence  of  an  offer  of  judgment  and  accept- 
ance thereof,  the  plaintiffs  were  entitled  to  a  severance  of  the  action, 
-with  judgment  upon  the  cause  of  action  admitted.  Under  that 
section  the  plaintiffs  were  not  entitled  to  costs  unless  they  elected 
not  to  continue  the  action  as  to  the  remaining  cause  of  action. 
(  Waite  v.  Kaldenberg  Co.,  68  Hun,  528.)  The  offer  of  judgment, 
however,  for  the  exact  amount  claimed  in  plaintiffs'  second 
cause  of  action  was  an  offer  of  judgment  with  costs,  and  has  been 
apparently  construed  by  the  Special  Term  as  an  offer  of  judg- 
ment upon  the  second  cause  of  action,  and,  as  such,  judgment  has 
been  ordered  in  accordance  with  the  offer  and  acceptance.  Assum- 
ing for  the  argument  that  an  offer  of  judgment  may  be  made  appli- 
cable by  the  defendant  to  one  of  several  causes  of  action  stated  in 
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the  complaint,  upon  the  acceptance  of  which  the  court  would  be- 
authorized  to  sever  the  action  giving  judgment  for  the  amount 
offered,  and  continuing  the  actions  as  to  the  remaining  causes  of 
action,  this  offer  of  judgment  was  not  by  the  defendant  made  appli- 
cable to  any  specific  cause  of  action.  It  was  made  generally  in  the 
action,  and  the  acceptance  of  the  offer  must  be  deemed  to  be  a. 
settlement  of  all  damages  claimed  in  the  action  directly  within  the 
authority  of  Shepherd  v.  Moodhe  (150  N.  Y.  183).  In  that  case 
the  head  note  reads :  "  When,  in  an  action  of  replevin  for  the  pos- 
session of  several  chattels,  the  defendant,  in  his  answer,  claims- 
absolute  title  to  6ome  of  the  chattels  and  demands  judgment  there- 
for, and  serves  an  offer  of  judgment  in  favor  of  the  plaintiff  for- 
all  the  chattels  in  suit  except  those  claimed  in  the  answer,  and  the. 
offer  is  accepted  and  judgment  entered  accordingly,  the  title  of  the 
defendant  to  the  chattels  claimed  in  his  answer  and  excepted  front 
his  offer  is  conclusively  established,  and  the  plaintiff  is  estopped 
from  asserting  title  thereto  in  another  action  of  replevin  subsequently 
brought  against  him  by  the  original  defendant  to  recover  possession 
of  such  excepted  chattels,  if  retained  by  the  original  plaintiff  under- 
his  preliminary  requisition  in  the  original  action."  It  would  seem, 
that  in  the  case  cited  the  offer  of  judgment  was  as  distinct  and 
separable  as  it  could  be  in  any  action.  If  the  acceptance  of  the 
offer  in  that  case  was  a  settlement  of  the  entire  action  and  con- 
stituted a  concession  of  title  in  the  defendant  to  the  property  other 
than  that  for  which  the  offer  was  made,  I  am  unable  to  see  why  the 
acceptance  of  the  offer  in  the  case  at  bar  is  not  a  complete  satisfac- 
tion of  plaintiffs'  entire  claim.  The  order,  therefore,  as  far  as  it 
authorizes  the  continuance  of  the  action  as  to  the  first  cause  of 
action  was  improperly  granted  because  the  cause  of  action  therein 
stated  had  been  settled. 

Nor  can  this  order  stand  as  the  granting  of  relief  to  the  plaintiff* 
for  inadvertent  or  mistaken  practice.  It  is  apparent  that  the  plain- 
tiffs' attorney  construed  the  offer  of  judgment  as  an  offer  upon  th& 
second  cause  of  action  only,  and  from  the  affidavit  of  plaintiffs* 
attorney  it  appears  that  such  an  offer  was  the  one  intended  to  be 
accepted.  It  is  difficult  to  base  relief  to  the  plaintiffs,  however 
upon  a  bare  mistake  of  law  as  to  the  effect  of  the  offer  of  judg- 
ment.    (See  Shepherd  v.  Moodhe,  150  N.  Y.  183;  StihoeU  ▼• 
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StUwdly  81  Hun,  392 ;  Freudeiiheim  v.  lladuziner,  10  Mi6C.  Rep. 
500.)  These  cases  seem  to  construe  an  offer  of  judgment  and  its 
acceptance  as  an  accord  and  satisfaction.  The  plaintiffs'  attorney, 
however,  Las  accepted  the  offer  and  has  sworn  to  his  authority  so  to 
do.  It  is  possible  if  it  should  appear  that  the  plaintiffs'  attorney 
was  not  authorized  to  accept  the  offer  as  it  has  now  been  construed 
by  this  court,  upon  that  fact  being  shown  the  court  might  grant  the 
plaintiffs  relief  in  the  premises.  Without  deciding,  however,  that 
euch  facts  would  authorize  relief  to  the  plaintiffs,  it  is  enough  to  say 
without  such  fact  appearing  sufficient  facts  are  not  here  shown  to 
authorize  the  court  to  relieve  the  plaintiffs. 

The  order  must  be  modified  so  as  to  6trike  therefrom  that  pro- 
vision authorizing  the  continuance  of  the  action  as  to  the  first  cause 
of  action  stated  in  the  complaint,  and  as  thus  modified  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements  to  the  appellant. 

All  concurred. 

'Order  modified  so  as  to  strike  therefrom  any  provision  authorizing 
the  continuance  of  the  action  as  to  the  first  cause  of  action  stated  in 
the  complaint,  and  as  so  modified  affirmed,  with  ten  dollars  costs 
and  disbursements  to  appellant. 


"Oharlrs  F.   Sharp,  as  Administrator,  etc.,   of   George  Sharp, 
Deceased,  Appellant,  v.  Erie  Railroad  Company,  Respondent. 

~&egUgence—  liability  of  a  railroad  company  for  the  shooting,  by  its  employee,  who  is 
alto  a  police  officer,  of  a  person  stealing  a  ride. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plaintiff's 
intestate,  it  appeared  that  the  intestate  was  stealing  a  ride  upon  one  of  the 
-defendant's  freight  trains  as  it  came  into  the  village  of  Salamanca;  that,  his 
presence  being  discovered,  he  Jumped  from  the  car  and  was  chased  by  one 
Wheeler;  that  after  he  and  Wheeler  had  passed  beyond  the  defendant's  right 
of  way,  Wheeler  called  upon  him  to  stop,  and  upon  his  failure  to  do  so, 
Wheeler  fired  a  revolver,  the  bullet  from  which  struck  and  killed  the  intestate. 
It  was  assumed  that  Wheeler's  act  was  negligent  and  not  willful. 

Wheeler  was  a  policeman  of  the  village  of  Salamanca,  a  constable  of  the  town  of 
Salamanca,  and  a  deputy  sheriff  of  the  county.  He  was  also  in  the  employ  of 
the  defendant,  with  instructions  to  protect  "the  company's  interest  on  the  right 
of  way,  to  keep  tramps  from  trains,  and  look  after  robberies  that  might  occur 
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at  stations  and  on  freight  cars,  in  the  yards  and  on  the  tracks  and  in  the  station, 
and  look  after  persons  in  an  intoxicated  condition  on  the  company's  property, 
and  generally  to  look  after  crimes  committed  against  the  railroad  company  on 
the  right  of  way." 

Testimony  was  also  given  that  it  was  a  part  of  his  duty  as  an  employee  of  the 
defendant  to  drive  and  keep  trespassers  from  the  company's  property;  that  his 
dnties  were  not  limited  to  keeping  trespassers  off  the  trains  where  it  was  to  the 
company's  interest  to  keep  them  out  of  the  yard;  that  this  was  largely  com- 
mitted to  his  discretion. 

Held,  that  as  the  intestate  had  committed  a  misdemeanor  in  Wheeler's  presence, 
it  was  his  duty,  as  a  public  officer,  to  arrest  him  and  that,  as  the  defendant  had 
no  authority  to  forbid  him  or  restrain  him  from  making  such  an  arrest,*  it  was 
not  liable  for  the  shooting. 

Houghton,  J.,  dissenting. 

Appeal  by  the  plaintiff,  Charles  F.  Sharp,  as  administrator,  etc., 
of  George  Sharp,  deceased,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Chemung  on  the  13th  day  of  January,  1903,  upon  the  dis- 
missal of  the  complaint  by  direction  of  the  court  after  a  trial  at  the 
Chemung  Trial  Term,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  11th  day  of  December,  1902,  denying  the  plaintiffs 
motion  for  a  new  trial  made  upon  the  minutes. 

The  defendant  operates  a  railroad  through  the  village  of  Sala- 
manca, in  the  town  of  Salamanca,  and  the  county  of  Cattaraugus,  in 
the  State  of  New  York.  Plaintiffs  intestate  on  the  16th  day  of 
May,  1901,  was  stealing  a  ride  upon  one  of  the  defendant's  freight  cars 
as  it  came  into  the  said  village  of  Salamanca.  Being  warned,  he 
jumped  from  the  car  and  ran  from  the  defendant's  right  of  way 
into  an  adjoining  piece  of  property.  He  was  followed  by  one 
Wheeler,  who  chased  him  from  the  defendant's  right  of  way,  call- 
ing upon  him  to  stop.  After  both  he  and  Wheeler  in  this  chase 
had  passed  beyond  the  defendant's  right  of  way,  Wheeler  called 
upon  him  to  stop,  and  upon  his  failure  to  do  so,  Wheeler  fired  a 
revolver.  The  bullet  from  the  revolver  struck  the  plaintiffs  intes- 
tate and  killed  him.  At  this  time  Wheeler  was  a  policeman  of  the 
village  of  Salamanca,  a  constable  of  the  town  of  Salamanca,  and 
deputy  sheriff  of  the  county.  He  was  also  in  the  employ  of  the 
defendant  with  instructions  to  protect  "  the  company's  interest  on 
the  right  of  way,  to  keep  tramps  from  trains,  and  look  after  rob- 
beries that  might  occur  at  stations  and  on  freight  cars,  in  the  yards 
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and  on  the  tracks  and  in  the  station,  and  look  after  persons  in  an 
intoxicated  condition  on  the  company's  property,  and  generally  to 
look  after  crimes  committed  against  the  railroad  company  on  the 
right  of  way.  It  was  part  of  his  duty  to  drive  off  and  keep  off 
trespassers  from  the  company's  property.  Mr.  Wheeler's  doty  was 
not  limited  to  keeping  trespassers  off  the  trains  where  it  was  to  the 
company's  interest  to  keep  them  out  of  the  yards;  that  was 
largely  committed  to  his  discretion."  This  action  is  brought  against 
the  defendant  upon  the  ground  that  Wheeler  was  the  servant  of  the 
defendant,  for  whose  wrongful  or  negligent  act  the  defendant  is 
responsible.  After  the  plaintiff's  evidence  was  in,  the  trial  court 
dismissed  the  complaint,  and  from  the  judgment  entered  upon  such 
dismissal,  and  from  the  order  denying  plaintiff's  motion  for  a  new 
trial,  this  appeal  is  taken. 

Frctoik  C.  Ogden  and  J).  C.  Robinson^  for  the  appellant. 

Fredw%ick  Collin,  for  the  respondent. 

Smith,  J. : 

The  act  of  Wheeler  was  negligent,  not  willful.  The  natural  infer- 
ence is  that  he  shot  to  frighten  without  intent  to  wound.  Plaintiff's 
intestate  had  committed  a  misdemeanor  in  Wheeler's  presence. 
(Penal  Code,  §  426.)  As  a  peace  officer  of  the  town  in  which  this 
shooting  occurred,  he  was  required  to  apprehend  him  and  arrest 
him  whether  on  or  off  the  defendant's  right  of  way,  and  the  failure 
to  do  so  would  have  rendered  him  liable  to  prosecution  as  for  a  mis- 
demeanor. (Penal  Code,  §§  117, 154.)  In  making  this  arrest  then, 
was  Wheeler  acting  as  a  public  officer  with  public  duties,  or  was  he 
acting  as  the  servant  of  the  defendant?  If  as  the  servant  of  the 
defendant,  for  his  negligence  in  so  acting  the  defendant  is  clearly 
liable.  If  as  a  peace  officer  of  the  town,  the  defendant  is  not  liable 
for  his  negligence. 

The  learned  trial  judge  properly  held,  we  think,  that  Wheeler's 
act  in  making  this  arrest  was  not  the  act  of  defendant's  servant. 
Wheeler's  duty  to  make  the  arrest  was  entirely  independent  of 
his  duty  to  defendant.  Moreover,  defendant  had  no  authority  to 
forbid  it  or  to  restrain  it.  It  would  be  a  legal  anomaly  to  hold  one 
responsible  for  the  act  of  another  which  he  was  without  authority 
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to  forbid  and  without  power  to  prevent.  This  want  of  power  to 
prevent  would  seem  conclusively  to  negative  any  inference  that  the 
act  was  done  by  authority  of  the  defendant.  The  employment  of 
a  public  peace  officer  by  a  private  person  assumes  on  the  one  hand 
the  existence  of  certain  powers  and  duties  as  a  public  officer,  and 
correlatively  is  conditioned  upon  the  existence  of  public  duties  to  be 
exercised  even  against  the  will  of  the  employer.  In  Murray  v. 
Duright  (161  N.  T.  301)  it  is  held  that  a  truckman  who  transports 
a  traveler's  baggage  or  a  merchant's  goods  to  the  railroad  station, 
though  hired  and  paid  for  service  by  the  owner  of  the  baggage 
or  goods,  is  not  the  servant  of  the  person  who  thus  employs  him. 
If  this  be  true  where  the  service  is  within  the  direct  control  of  the 
employer,  how  much  stronger  should  be  the  right  of  immunity 
where  the  employment  is  of  a  public  officer  whose  acts  in  the  public 
service  are  beyond  the  employer's  control.  Wheeler's  employment 
by  defendant  was  to  patrol  the  yards  that  he  might  keep  off  tres- 
passers and  that  he  might  protect  the  company's  property  by  more 
readily  detecting  crimes  for  which,  after  detection,  it  was  his 
official  duty  to  arrest. 

The  rule  of  law  here  stated  is  not  without  authority.  In  Ilealey 
v.  Lothrop  (171  Mass.  263)  a  special  officer  was  appointed  at  the 
instance  of  the  keeper  of  a  place  of  amusement  in  Boston  for  the 
protection  of  his  private  property,  and  paid  for  by  him  under  a  law 
of  that  State.  It  was  held  that  in  committing  an  assault  and  bat- 
tery while  in  the  performance  of  his  duty,  he  was  not  the  servant 
of  the  keeper  of  the  place  of  amusement.  While  this  decision  was 
made  under  a  law  of  Massachusetts,  the  reasoning  is  just  as  applica- 
ble to  the  case  at  bar.  In  fact,  in  the  case  at  bar  the  facts  would 
seem  to  give  greater  right  to  immunity,  because  in  that  case  a 
policeman  was  specially  appointed  to  protect  the  property  of  the 
one  sought  to  be  held  liable,  while  in  the  case  at  bar  Wheeler  was 
the  duly  elected  constable  of  the  town  for  no  special  purpose. 

In  Dickson  v.  Waldron  (135  Ind.  521),  where  a  special  policeman 
had  been  called  on  by  the  proprietor  to  quell  a  disturbance  in  a  theatre, 
the  opinion,  in  treating  of  his  act  as  a  policeman  or  as  the  servant  of 
the  proprietor,  reads :  "  But  it  is  said  that  John  M.  Kiley  was  a 
policeman  and,  therefore,  appellants  are  not  responsible  for  his  attack 
upon  appellee.     Whether  at  the  time  of  the  injuries  complained  of 
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Kiley  was  acting  as  a  policeman  or  as  agent  of  appellants  mnst 
depend  upon  the  acts  done  by  him.  Because  he  was  a  police 
officer  it  does  not  follow  that  all  his  acts  were  those  of  a  policeman, 
and  because  he  was  an  agent  of  appellants  it  does  not  follow 
that  all  his  acts  were  those  of  such  agent.  Even  if  he  were  a  regu- 
lar patrolman,  called  in  off  the  street  by  appellants  or  their  agents 
to  aid  in  enforcing  the  regulations  of  the  theater,  he  would,  for 
such  purpose,  be  only  an  agent  of  appellants,  and  for  his  con- 
duct as  6uch  agent,  within  the  scope  of  his  employment,  appellants 
would  be  responsible.  If,  however,  after  entering  the  theater,  he 
should  discover  appellee  in  the  act  of  violating  a  criminal  law  of  the 
State  or  a  penal  ordinance  of  the  city,  and  should  proceed  to  arrest 
him  for  it,  such  act  of  arrest  would  be  that  of  a  police  officer.  And 
if  such  arrest  were  made  on  the  officer's  own  motion,  without 
direction,  express  or  implied,  on  the  part  of  appellants,  then  appel- 
lants would  not  be  responsible."  In  Jardine  v.  Cornell  (50  N.  J. 
L.  486)  a  policeman  had  been  called  in  a  train  to  assist  in  ejecting  a 
passenger,  and  it  was  there  held :  "  If  the  conduct  of  a  passenger 
unlawfully  persisting  in  riding  in  a  railroad  car  is  such  as  to  consti- 
tute him  a  disorderly  person,  a  policeman  may  by  virtue  of  his  office 
arrest  such  disorderly  character,  notwithstanding  the  fact  that  such 
policeman  was  originally  called  in  as  an  agent  of  the  company,  and 
for  violence  incident  to  such  arrest,  the  company  and  its  agents  are 
not  liable.     *    *    * 

"  When  a  city  police  officer  takes  by  force  a  disorderly  person  from 
the  scene  of  disorder  to  the  police  station,  such  act  will  be  pre- 
sumed to  have  been  done  by  virtue  of  his  official  character,  not- 
withstanding the  fact  that  prior  to  such  disorderly  conduct  the 
officer  was  in  law  the  agent  of  the  defendant,  and  for  force  used  in 
making  said  arrest  the  defendants  are  not  liable." 

In  Rershey  v.  O'Neill  (36  Fed.  Rep.  171)  it  was  held  that  a 
special  patrolman  appointed  under  section  269  of  chapter  410  of  the 
Laws  of  1882,  as  amended  by  chapter  180  of  the  Laws  of  1884,  and 
whose  services  were  paid  for  by  the  proprietor  of  a  store,  was  not  the 
agent  of  such  proprietor  for  whose  acts  in  making  a  false  arrest  the 
proprietor  was  liable.  In  Brill  v.  Eddy  (115  Mo.  604)  the  opinion 
in  part  reads:  "It  is  no  uncommon  thing  for  corporations  and 
individuals  to  employ  duly  appointed  police  officers  to  watch  their 
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property,  and  if  such  an  officer  so  employed  make  an  arrest  for  dis- 
orderly conduct  the  presumption'  is  that  he  acted  in  his  official 
capacity  as  the  agent  of  the  State,  and  not  as  the  agent  of  his 
employer.  Being  an  officer  whose  duties  are  prescribed  by  law,  it 
should  be  presumed,  until  the  contrary  is  made  to  appear,  that  his 
employment  contemplates  only  the  exercise  of  such  powers  as  the 
law  confers  upon  him."  (See,  also,  Tolchester  Beach  Improvement 
Go.  v.  Steinmeier,  72  Md.  313.) 

The  case  of  Kastner  v.  L.  I.  R.  R.  Co.  (76  App.  Div.  323)  holds 
no  contrary  rule  of  law.  In  that  case  it  is  not  clearly  indicated 
what  were  the  duties  of  the  special  officer  who  was  held  to  be  the 
agent  of  the  company,  nor  under  what  statute  he  was  appointed. 
He  was  acting  under  specific  instruction  from  the  company  to  make 
arrests  of  persons  caught  stealing  coal.  It  was,  therefore,  held  that 
in  making  such  an  arrest  he  was  acting  as  the  agent  of  the  company. 
The  question  does  not  seem  there  to  have  been  raised  as  to  the  pub- 
lic official  duty  which  such  officer  had,  if  any,  to  make  an  arrest  for 
a  crime  committed. 

We  have  examined  the  other  questions  raised  by  the  appellant 
and  find  no  reason  therein  for  disturbing  the  conclusion  of  the  trial 
court. 

The  judgment  and  order  should  be  affirmed. 

All  concurred,  except  Houghton,  J.,  dissenting. 
Judgment  and  order  affirmed,  with  costs. 


Charles  A.  Smith  and  John  B.  Rogers,  Respondents,  v.  Joseph 
R.  Williams,  Appellant. 

Conditional  sale — the  vendee  act*  as  agent  of  the  vendor  in  making  collection*  and 
holds  the  proceeds  as  a  trustee — evidence  to  contradict,  as  to  a  consignment,  a 
written  memorandum  accompanying  the  contract. 

The  firm  of  Smith  &  Rogers,  manufacturers  of  cigars,  entered  into  the  following 
agreement  with  one  Williams: 

"Said  parties  of  the  first  part  (Smith  &  Rogers)  to  ship  unto  said  party  of 
the  second  part  (Williams)  cigars  as  ordered  and  selected  upon  consignment, 
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said  consignment  of  cigars  is  mutually  understood  and  agreed  to  be  interpreted 
that  all  goods  so  shipped  or  consigned  unto  said  second  party,  and  all  accounts 
resulting  from  the  sale  of  said  cigars  by  said  second  party,  are  the  property  of 
said  first  party  until  said  goods  are  paid  for  at  the  price  mutually  agreed  upon 
by  the  parties  hereto. 

"Said  second  party  further  agrees  that  all  accounts  resultiug  from  said  sale 
of  said  consigned  goods  will  be  the  property  of  and  are  hereby  assigned  unto 
said  first  party  toward  the  payment  of  the  account  eight  hundred  and  twenty- 
six  (1826.00)  dollars  between  said  second  party  personally  or  as  agent  and  C.  A. 
Smith,  a  member  of  the  firm  making  the  first  party  to  this  agreement,  in  case 
of  the  death  or  demise  of  said  second  party  before  said  old  account  is  paid. 

4 'In  case  of  the  discontinuance  of  business  by  said  second  party  this  agree- 
ment to  hold  as  in  case  of  death  hereinbefore  mentioned." 

Held,  that  the  contract  did  not  create  a  simple  consignment  of  the  goods  to  Wil- 
liams to  sell  them  as  the  agent  of  Smith  &  Rogers,  but  created  a  conditional 
sale  with  a  provision  that  the  title  should  remain  in  Smith  &  Rogers; 

That  under  the  terms  of  the  contract,  Williams,  in  making  collections  of  the 
amounts  for  which  sales  were  made  by  him,  acted  as  the  agent  of  Smith  & 
Rogers,  and  held  the  moneys  collected  as  their  trustee  until  the  price  of  the 
cigars  had  been  paid  to  them; 

That  a  written  memorandum  made  at  the  time  of  the  execution  of  the  contract, 
but  not  made  a  part  of  such  contract  or  signed  by  either  of  the  parties  thereto, 
which  recited  that  it  was  a  memorandum  of  the  first  consignment  under  the 
contract,  might  be  contradicted  or  explained  by  parol  evidence; 

That  the  original  contract,  however,  could  not  be  varied  by  parol  evidence. 

Appeal  by  the  defendant,  Joseph  R.  Williams,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Broome  on  the  18th  day  of  January, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  16th  day  of  April,  1903,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  plaintiffs  were  manufacturers  of  cigars  at  Binghamton,  N. 
Y.,  and  doing  business  under  the  firm  name  of  Smith  &  Rogers. 
The  defendant  resided,  and  still  resides  at  Syracuse,  N.  Y.  Upon 
the  12th  of  February,  1900,  the  plaintiffs  and  defendant  entered  into 
the  following  contract : 

"  Memorandum  of  agreement  entered  into  this  12th  day  of  Febru- 
ary, 1900,  between  Smith  &  Rogers,  of  Binghamton,  N.  Y.,  party 
of  the  first  part,  and  Joseph  R.  Williams,  of  Syracuse,  N.  Y.,  party 
of  the  second  part,  witnesseth, 

"  Said  parties  of  the  first  part  to  ship  unto  said  party  of  the  second 
part  cigars  as  ordered  and  selected  upon  consignment,  said  consign* 
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ment  of  cigars  is  mutually  understood  and  agreed  to  be  interpreted 
that  all  goods  so  shipped  or  consigned  unto  said  second  party,  and  all 
accounts  resulting  from  the  sale  of  said  cigars  by  said  second  party, 
are  the  property  of  said  first  party  until  said  goods  are  paid  for  at 
the  price  mutually  agreed  upon  by  the  parties  hereto. 

"  Said  second  party  further  agrees  that  all  accounts  resulting  from 
said  sale  of  said  consigned  goods  will  be  the  property  of  and  are 
hereby  assigned  unto  said  first  party  toward  the  payment  of  the 
account  eight  hundred  and  twenty-six  ($826.00)  dollars  between  said 
secdnd  party  personally  or  as  agent  and  C.  A.  Smith,  a  member  of 
the  firm  making  the  first  party  to  this  agreement,  in  case  of  the 
death  or  demise  of  said  second  party  before  said  old  account  is 
paid. 

"  In  case  of  the  discontinuance  of  business  by  said  second  party 
this  agreement  to  hold  as  in  case  of  death  hereinbefore  mentioned. 

"  This  agreement  to  continue  in  force  for  one  year  from  date  with 
the  privilege  of  five  years. 

"  Signed  and  sealed  this  12th  day  of  February,  1900." 

This  contract  was  signed  in  duplicate.  Thereafter  plaintiffs  fur- 
nished cigars  to  the  defendant  to  the  amount  of  $281,  upon  which 
the  defendant  had  paid  the  sum  of  $80.  These  cigars  had  all  been 
sold  by  the  defendant  and  the  accounts  therefor  collected.  This 
action  is  brought  to  recover  the  moneys  which  the  defendant  had 
received  upon  these  accounts,  claimed  to  be  held  by  the  defendant 
in  a  fiduciary  capacity.  At  the  trial  the  plaintiffs  recovered  a  ver- 
dict for  $210.06.  From  the  judgment  entered  upon  this  verdict 
and  from  the  order  denying  a  motion  for  a  new  trial  the  defendant 
has  here  appealed.     Further  facts  appear  in  the  opinion. 

Henry  E.  Miller \  for  the  appellant. 

T7.  B.  Merchant  and  L.  M.  Merchant,  for  the  respondents. 

Smith,  J. : 

Defendant's  answer  contains  denials  sufficient  to  put  the  plaintiffs 
to  their  proof,  and  also  alleges  that  before  the  commencement  of 
the  action  the  firm  of  Smith  &  Rogers  assigned  the  alleged  cause 
of  action  to  John  B.  Rogers,  who  now  is  the  owner  and  holder  of 
the  claim.     This  further  defense  is  based  upon  the  agreement  dis- 
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solving  the  partnership.  In  that  agreement  the  partnership  of 
Smith  &  Rogers  was  declared  dissolved  except  as  therein  specified, 
and  it  is  provided  :  "  That  the  said  parties  have  adjusted  all  their 
financial  matters  between  themselves,  except  as  to  certain  book 
accounts  against  divers  parties  aggregating  seven  hundred  and 
twelve  dollars  and  sixty-five  cents  ($712.65).  a  list  of  which  each 
party  has,  giving  the  names  of  parties  and  the  several  amounts 
owing  by  them,  which  said  accounts  are  left  open  for  collection, 
and  the  avails  of  which,  when  collected,  or  any  part  thereof,  shall 
be  divided  equally  between  said  parties,  share  and  share  alike." 
There  is  in  this  agreement  no  assignment  of  the  claim  to  the  plain- 
tiff Rogers.  For  the  purpose  of  collecting  this  claim  and  others 
the  partnership  was  deemed  still  existing.  There  is  no  proof  what- 
ever to  sustain  the  defendant's  further  defense  that  the  plaintiff 
Smith  has  no  interest  in  the  event  of  the  action. 

There  is  another  defense  urged  upon  the  trial  and  urged  here, 
although  not  pleaded,  to  the  effect  that  the  plaintiff  Smith  had 
released  the  defendant  from  his  moiety  of  this  claim,  and  that, 
therefore,  he  was  not  interested  in  this  action  and  was  not  a  proper 
plaintiff.  Prior  to  the  contract  which  forms  the  basis  of  this  action 
the  plaintiff  Smith  had  had  dealings  with  one  Cora  B.  Ray  nor,  the 
daughter  of  the  defendant  Williams.  There  was  a  dispute  as 
to  whether  the  defendant  or  Cora  B.  Raynor  was  the  party  liable 
in  those  dealings.  The  amount  of  the  indebtedness  of  one  or  the 
other  to  Smith  was  the  sum  of  $826.  This  claim  was,  after  the 
dissolution  of  the  partnership,  settled  by  Smith  upon  the  payment 
by  Mrs.  Raynor  of  $500.  Smith  thereupon  gave  a  general  release 
which  recited  that  in  consideration  of  $500,  paid  by  Cora  B.  Ray- 
nor, the  6aid  Smith  released  her  and  Joseph  R.  Williams  from  all 
claims  which  he  had  or  ever  had  had,  or  which  his  heirs,  executors 
or  administrators  shall  have  against  6aid  parties.  At  this  time,  by 
the  partnership  dissolution  agreement,  the  plaintiff  Rogers  had  in 
charge  the  collection  of  the  partnership  accounts.  The  moneys 
paid  were  $326  and  some  interest,  less  than  the  amount  of  Smith's 
individual  claim  against  Mrs.  Raynor.  Under  such  circumstances, 
in  consideration  of  $500  received  from  Mrs.  Raynor,  this  release 
must  be  construed  as  releasing  only  the  individual  claims  which  the 
plaintiff  Smith  had,  and  cannot  operate  to  release  partnership  claims 


Digitized  by  VjOOQIC 


SMITH  v.  WILLIAMS.  511 

App.  Div.]  Third  Department,  January,  1904. 

in  which  he  had  a  joint  interest,  but  which  were  apparently  in  no 
way  contemplated  by  this  release. 

The  main  insistance  of  the  defendant,  however,  is  that  these 
moneys  were  not  received  in  a  fiduciary  capacity  ;  that  the  contract 
was  simply  a  conditional  sale  and  that  the  defendant  at  no  time 
became  the  agent  of  the  plaintiffs  for  the  sale  of  these  goods.  The 
plaintiffs,  however,  upon  this  argument  claimed  that  this  was  a 
simple  consignment  to  an  agent  to  sell  goods  for  the  plaintiffs,  with 
a  provision  for  compensation  based  upon  whatever  might  be  received 
by  him  over  and  above  the  sum  mentioned  as  the  price  of  the  article. 
I  cannot  agree  with  the  plaintiffs'  construction  of  this  contract.  It  is 
clear  to  my  mind  that  these  goods  were  in  any  event  to  be  paid  for 
by  the  defendant  at  a  price  named.  If  any  purchaser  of  the  goods 
from  the  defendant  should  prove  insolvent,  the  loss  would  fall  upon 
the  defendant  and  not  upon  the  plaintiffs.  As  to  the  goods  them- 
selves, there  was  no  such  confidence  placed  in  the  defendant  by  the 
plaintiffs  as  characterizes  an  agency.  No  right  was  reserved  to  con- 
trol or  in  any  way  to  interfere  with  the  sales  which  the  defendant 
should  make  of  cigars  when  once  obtained.  The  usual  indicia  of 
agency  are  wanting.  The  sale  is  a  conditional  one  with  title  remain- 
ing in  the  plaintiffs. 

There  is,  however,  another  provision  in  the  contract  which  is 
most  significant.  It  is  provided  not  only  that  the  title  of  the  prop- 
erty shall  remain  in  the  plaintiffs  until  the  price  named  is  paid,  but 
also  that  the  accounts  for  the  sales  are  until  that  time  to  be  the  prop- 
erty of  the  plaintiffs.  It  is  apparent  that  these  accounts  were  to  be 
collected  by  the  defendant.  In  making  that  collection  the  defend- 
ant acted  as  the  agent  of  the  plaintiffs,  and  the  moneys  collected  he 
held  as  their  trustee  until  the  price  of  these  cigars  should  be  paid  to 
the  plaintiffs.  With  any  other  construction  this  stipulation  in  the 
contract  becomes  ineffective.  If  defendant  may  convert  plaintiffs' 
collateral  in  his  hands  and  not  be  liable  for  breach  of  trust,  those 
collaterals  are  valueless  to  the  plaintiffs.  The  law  presumes  the 
intent  of  the  parties  to  make  effective  every  word  of  their  contract. 
This  action  is  brought,  not  upon  his  covenant  to  pay  for  the  cigars, 
but  for  the  moneys  which  the  defendant  has  received  upon  the  sale 
of  these  cigars  under  the  clause  of  the  contract  that  those  accounts, 
and  by  inference  the  proceeds  thereof,  were  to  belong  to  the  plain- 
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tiffs.  These  moneys,  I  think,  the  defendant  clearly  held  in  a 
fiduciary  capacity.  (See  Britton  v.  Ferrvn,  171  N.  Y.  235.)  In 
the  case  of  Weston  v.  Brown  (158  N.  Y.  360)  the  question  decided 
was  simply  as  to  the  right  to  bring  an  action  at  law  in  a  parallel 
case  rather  than  an  action  in  equity  for  an  accounting.  There 
were  other  clauses  in  the  contract  in  that  case  which  distinguish 
it  somewhat  from  the  case  at  bar.  When  the  opinion  is  read, 
however,  in  view  of  the  question  there  to  be  decided,  it  contains, 
I  think,  no  rule  of  law  antagonistic  to  the  rule  which  we  now 
hold.  The  case  of  German'  Bank  v.  Edwards  (53  N.  Y.  541)  is 
distinguished  from  the  case  at  bar  in  the  case  of  Kelly  v.  Scrip- 
ture (9  Hun,  283).  There  is  no  doubt  that  a  creditor  may  intrust 
his  collateral  with  his  debtor  to  sell  or  collect  the  same  for  him. 
(Conkling  v.  Shelley,  28  N.  Y.  360.)  The  proceeds  of  the  col- 
lection when  once  made,  however,  are  held  in  trust  for  the  creditor, 
and  must  be  paid  over  to  the  creditor  upon  his  demand. 

In  the  case  at  bar  I  think  there  were  but  two  questions  for 
the  jury.  The  first  question  was  the  question  of  fact  as  to  whether 
the  defendant  had  collected  the  full  amount  of  the  moneys.  He 
claimed  upon  the  trial  that  he  had  collected  all  except  forty  dollars. 
The  plaintiffs  claimed  to  have  his  admission  that  he  had  collected 
the  full  amount.  This  issue  was  submitted  to  the  jury  who  found 
for  the  plaintiffs  thereupon.  The  second  question  arises  upon  the 
defendant's  claim  that  the  plaintiffs  are  entitled  to  no  compensation 
under  the  contract  until  they  have  wholly  fulfilled  by  delivering  to 
the  defendant  the  full  amount  of  the  first  consignment.  It  will  be 
noticed  that  in  the  contract  the  plaintiffs  were  to  ship  to  the  defend- 
ant cigars  as  ordered  and  selected.  At  the  time  of  the  execution  of 
that  contract  a  memorandum  was  made  which  recited  that  it  was  a 
memorandum  of  the  first  consignment  under  the  agreement  of  Feb- 
ruary 12,  1900,  Smith  &  .Rogers  to  Joseph  R.  Williams.  In  this 
memorandum  were  specified  20,000  cigars  of  different  kinds  to  be 
shipped.  The  plaintiffs,  however,  upon  the  stand  swore  that  the 
goods  mentioned  in  this  memorandum  were  not  to  be  shipped  at 
once  but  were  to  be  made  up  ready  for  shipment.  This  evidence  is 
complained  of  by  the  defendant  as  contradictory  of  the  written  memo- 
randum made  at  the  time  that  the  contract  was  made.  This  written 
memorandum,  however,  was  not  made  a  part  of  the  contract.     It 
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was  not  signed  by  the  parties.  The  plaintiffs  were  at  liberty,  there- 
fore, to  contradict  it  or  explain  it  by  parol  evidence.  The  jury 
were  in  substance  told  that  if  this  agreement  was  an  entire  one,  and 
these  cigars  mentioned  in  the  memorandum  were  to  be  at  once 
.shipped,  the  plaintiffs  could,  not  recover  in  the  action.  Upon  this 
question  also  the  jury  has  found  with  the  plaintiffs. 

I  agree  with  the  defendant's  counsel  that  the  original  contract 
•cannot  be  varied  by  parol,  and  that  the  letters  were  not  admissible 
as  explanatory  thereof.  While  much  was  submitted  to  the  jury 
that  probably  was  for  the  court  to  decide,  nevertheless  upon  the  two 
•questions  which  we  here  hold  were  properly  submitted,  their  verdict 
is  for  the  plaintiffs,  and  there  is  no  apparent  reason  for  disturbing 
their  verdict  because  other  questions  were  submitted  to  them  which 
could  not  in  any  way  influence  their  finding  upon  the  questions 
properly  submitted.  We  think,  therefore,  the  judgment  and  order 
should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Hudson  Riveb  Water  Power  Company,  Respondent,  v.  Glens 
Falls  Gas  and  Electric  Light  Company,  Appellant,  Impleaded 
with  Glens  Falls  Portland  Cement  Company,  Defendant. 

'Contract  to  furnish  electric  power  —  assignment  thereof — estoppel  to  object  to  the 
assignment  —  arbitration  clause  —  to  what  question  it  is  inapplicable — a  demurrer 
that  a  counterclaim  is  not  sufficient  in  law  is  not  authorized —  an  objection  that  a 
counterclaim  is  not  proper  under  the  Code  must  be  specified  in  the  demurrer. 

February  7, 1901,  an  electric  power  company  made  an  agreement  with  a  cement 
manufacturing  corporation,  by  which  the  power  company  agreed  to  supply 
the  cement  company  with  electric  power  for  a  period  of  five  years.  The 
minimum  supply  was  to  be  1,000  horse  power  and  an  option  was  conferred  upon 
the  cement  company  to  take  double  that  amount.  Payments  were  to  be  made 
by  the  cement  company  monthly.  The  contract  contained  the  following 
provisions: 

"  Tenth.  The  Cement  Company  agrees,  as  a  condition  precedent  hereto,  that 
the  electrical  energy  or  power,  hereby  sold  and  to  be  taken  by  it,  shall  not  be 
used  or  employed  by  it  or  its  assigns  during  the  continuance  of  this  agreement, 
for  the  purpose  of  manufacturing  pulp  or  paper  or  fiber  of  any  kind." 
App.  Div.— Vol.  XC.        33 
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"  Fourteenth.  This  contract  shall  inure  to  the  benefit  of  and  become  binding 
upon  the  successors  and  assigns  of  the  respective  parties  hereto." 

November  15,  1002,  the  cement  compauy  assigned  the  contract  to  an  electric 
light  company.  November  20,  1002,  the  electric  light  company  notified  the 
power  company  of  the  assignment  and  paid  to  it  the  monthly  installment 
due  under  the  contract.  December  16,  1002,  the  electric  light  company  noti- 
fied the  power  company  of  its  intention  to  install  on  the  premises  of  the 
cement  company  certain  electrical  apparatus.  December  18, 1002,  the  electric 
light  company  notified  the  power  company  that  the  electrical  apparatus 
was  actually  installed  and  demanded  that  the  power  company  supply  power 
as  provided  in  the  contract.  December  20,  1002,  the  electric  light  company 
paid  to  the  power  company  another  monthly  installment. 

December  28, 1002,  after  the  power  company  had  written  several  letters  to  the 
light  company  recognizing  the  assignment,  the  power  company  notified  the 
electric  light  company  that  it  objected  to  the  assignment  of  the  contract  to 
the  electric  light  company  and  offered  to  submit  the  question  of  the  assign- 
ability of  the  contract  to  arbitration. 

The  contract  provided  for  an  arbitration  "  whenever  any  question  shall  arise  aa 
to  the  true  intent  and  meaning  of  any  of  the  provisions  of  this  contract,"  but 
the  electric  light  company  refused  to  submit  the  question  to  arbitration. 

Eddy  that  the  power  company  was  estopped  from  denying  that  the  contract  was 
assignable  to  the  light  company,  and  from  insisting  that  it  was  assignable  only 
to  a  successor  of  the  cement  company  in  the  cement  business; 

That  as  the  light  company's  right  depended,  not  only  upon  the  construction  of 
the  contract,  but  upon  the  question  of  estoppel,  the  controversy  was  not 
such  a  one  as  was  contemplated  by  the  arbitration  clause  contained  in  the 
contract. 

The  objection  that  a  counterclaim  is  not  sufficient  in  law  upon  the  face  thereof 
is  not  an  authorized  ground  of  demurrer  to  the  counterclaim  within  section  40& 
of  the  Code  of  Civil  Procedure. 

The  contention  that  a  counterclaim  is  not  a  proper  one  within  the  provisions  of 
the  Code  of  Civil  Procedure,  is  not  available  on  a  demurrer  to  such  counter- 
claim unless  such  objection  is  specifled  in  the  demurrer. 

Appeal  by  the  defendant,  the  Glens  Falls  Gas  and  Electric  Light 
Company,  from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Saratoga  on  the  19th  day  of  August,  1903,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  Saratoga  Special  Term,  sus- 
taining the  plaintiff's  demurrer  to  the  counterclaim  set  up  in  the 
amended  answer  of  the  said  defendant. 

Plaintiff  is  a  domestic  corporation  owning  and  controlling  a  dam 
in  the  Hudson  river  from  which  it  obtains  and  furnishes  electric 
power.    The  defendant  company,  the  Glens  Fails  Portland  Cement 
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Company,  is  a  corporation  engaged  in  the  manufacture  of  cement  in 
the  village  of  Glens  Falls.  The  defendant  appellant  is  a  domestic 
corporation  engaged  in  furnishing  electric  power  and  in  furnishing 
gas  and  electric  light  in  and  about  the  village  of  Glens  Falls.  For 
convenience,  the  defendant  appellant  may  be  called  the  light  com- 
pany, and  the  codef endant  the  cement  company,  and  the  plaintiff 
the  power  company. 

Upon  the  7th  day  of  February,  1901,  the  plaintiff  and  the  cement 
company  entered  into  an  executory  contract  for  the  sale  of  power 
by  the  former  to  the  latter.  The  contract  covered  a  period  of  five 
years.  The  minimum  supply  was  to  be  one  thousand  horse  power, 
with  an  option  to  the  cement  company  to  take,  from  time  to  time  as 
it  decided,  up  to  double  that  amount.  The  power  was  deliverable 
on  the  cement  company's  property.  Payments  were  to  be  made 
by  the  cement  company  monthly,,  the  minimum  to  be  paid  for  in 
any  event.  The  five-year  term  was  to  commence  at  a  certain  period 
when  the  power  company's  regular  service  was  ready.  The  10th 
provision  of  the  contract  reads :  "  Tenth.  The  Cement  Company 
agrees,  as  a  condition  precedent  hereto,  that  the  electrical  energy  or 
power  hereby  sold  and  to  be  taken  by  it,  shall  not  be  used  or  employed 
by  it  or  its  assigns  during  the  continuance  of  this  agreement,  for  the 
purpose  of  manufacturing  pulp  or  paper  or  fiber  of  any  kind." 
The  14th  provision  of  the  contract  reads :  "  Fourteenth.  This  con- 
tract shall  inure  to  the  benefit  of  and  become  binding  upon  the  suc- 
cessors and  assigns  of  the  respective  parties  hereto." 

This  five-year  term  was  set  in  motion  by  virtue  of  a  certain 
notification  on  October  1,  1902.  On  November  15,  1902,  the 
cement  company  delivered  to  the  light  company,  and  the  light 
company  accepted,  an  assignment  of  this  contract,  "  together  with 
all  the  rights  and  privileges  to  which  the  said  cement  company  is 
now  entitled  or  to  which  it  may  hereafter  become  entitled  under  or 
by  virtue  of  said  contract."  Upon  November  20,  1902,  the  light 
company  notified  the  plaintiff  of  the  assignment,  sending  to  them  a 
copy  thereof,  and  upon  that  date  paid  the  plaintiff  the  monthly 
installment  of  $1,875,  which  was  accepted  by  the  plaintiff.  On 
December  16, 1902,  the  light  company  notified  the  plaintiff  that  it 
was  about  to  install  on  the  premises  of  the  cement  company  certain 
motors  and  transformers  of  standard  make  purchased  by  it  from  a 

Digitized  by  VjOOQIC 


516  HUDSON  RIVER  W.  P.  CO.  v.  GLENS  FALLS  GAS  CO, 


Thibd  Department,  January,  1904.  [Vol.  90. 


reputable  maker,  to  wit,  the  General  Electric  Company,  and  guaran 
teed  by  the  manufacturer  to  have  a  power  factor  or  efficiency  as 
high  as  any  obtainable  in  the  market,  all  as  provided  in  the  2d  clause 
of  the  contract.  The  light  company  at  the  same  time  offered  to  the 
plaintiff  an  opportunity  to  test  the  same.  On  December  18, 1902, 
the  light  company  notified  the  plaintifi  that  the  apparatus  afore- 
mentioned was  actually  installed  on  the  premises  of  the  cement 
company  as  provided  in  the  contract,  and  was  ready  for  operation, 
and  demanded  that  plaintiff  at  once  make  the  necessary  connections 
and  supply  the  power  as  provided  in  the  contract.  Opportunity 
was  again  offered  to  the  plaintiff  to  make  the  test  mentioned  in  the 
contract.  This  apparatus  cost  the  light  company  $5,000.  On' 
December  20, 1902,  the  defendant  light  company  again  duly  paid 
the  plaintiff  $1,875,  and  plaintiff  accepted  the  same,  and  at  the  time 
of  this  payment  the  light  company  again  demanded  performance 
of  the  contract  on  the  part  of  the  plaintiff.  On  December  23, 1902, 
after  the  plaintiff  had  several  times  written  to  the  light  company 
recognizing  the  assignment,  and  after  the  light  company  had  made 
the  two  monthly  payments  to  the  plaintiff,  which  had  been  accepted, 
and  after  it  had  purchased  expensive  apparatus,  the  plaintiff  notified 
the  defendant  light  company  that  it  objected  to  the  assignment  of 
the  contract  to  the  light  company,  and  offered  to  submit  the 
question  of  the  assignability  of  the  contract  to  arbitration.  To  that 
the  light  company  replied  that  there  was  no  question  as  to  the  true 
intent  and  meaning  of  any  of  the  provisions  of  the  contract  upon 
the  matter  of  its  assignability ;  and  that  plaintiff's  conduct  with 
the  light  company  during  the  thirty-four  days  prior  thereto  estop- 
ped it  from  raising  any  such  question  if  there  had  been  one. 
These  facts  are  set  up  in  the  defendant's  counterclaim,  and  upon 
them  relief  is  asked  both  legal  and  equitable.  A  demurrer  by  the 
plaintiff  to  this  counterclaim  has  been  sustained.  From  the  inter- 
locutory judgment  sustaining  said  demurrer,  the  defendant  light 
company  has  appealed. 

Howard  Taylor  and  WilUom  B.  Anderson,  for  the  appellant 

Richard  Lockhart  Sand  and  Henry  W.   Wittiam8}  for  the 
respondent. 
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Smijth,  J. : 

Plaintiff's  objections  to  the  counterclaim,  as  specified  in  the 
demurrer,  sre,  first,  that  it  is  not  sufficient  in  law  upon  the  face 
thereof ;  and,  secondly,  that  facts  are  not  therein  stated  sufficient  to 
constitute  a  cause  of  action.  The  objection  first  made  is  not  an 
authorized  ground  of  demurrer  to  a  counterclaim  within  section  495 
of  the  Code.  The  contention  upon  this  appeal,  that  this  is  not  a 
proper  counterclaim  within  the  provisions  of  the  Code,  cannot  be 
here  made  because  not  specified  in  the  demurrer.  The  sole  ques- 
tion, then,  for  our  determination  is  as  to  the  sufficiency  of  the  facts 
alleged  in  this  counterclaim  as  constituting  a  cause  of  action.  It  is 
not  necessary  for  us  to  discuss  whether  that  cause  of  action,  if  one 
be  stated,  be  in  law  or  equity.  If  any  cause  of  action  be  therein 
stated,  the  plaintiff's  demurrer  must  be  overruled. 

The  determination  as  to  the  sufficiency  of  this  counterclaim  seems 
to  hinge  upon  the  right  of  the  light  company  secured  under  the 
assignment  from  the  cement  company  of  November  fifteenth.  The 
plaintiff  claims  that  that  contract  was  not  assignable,  and,  therefore, 
that  the  light  company  obtained  nothing  by  the  pretended  assign- 
ment thereof.  The  defendant,  however,  contends,  first,  that  the 
contract  was  assignable  as  a  matter  of  law ;  and,  secondly,  even 
though  not  assignable  without  the  consent  of  the  plaintiff,  neverthe- 
less the  plaintiff  has  by  its  acts  estopped  itself  from  objecting  to 
such  assignment,  and  has  accepted  the  defendant  light  company  as 
the  proper  assignee  thereof. 

In  our  view  of  the  facts  alleged  in  the  defendant's  counterclaim 
it  is  not  necessary  for  us  here  to  decide  whether  there  be  in  this 
contract  any  personal  element  which  would  give  to  the  plaintiff  the 
right  to  insist  that  it  would  perform  its  contract  only  with  the 
original  contracting  party.  When  this  assignment  was  made  upon 
November  fifteenth  notice  of  the  assignment  was  given  and  a 
copy  forwarded  to  the  plaintiff.  Together  with  this  notification 
was  sent  by  the  defendant  light  company  a  monthly  installment 
due  upon  the  contract,  which  was  accepted  by  the  plaintiff.  Upon 
December  sixteenth  the  plaintiff  was  notified  that  the  defendant 
light  company  was  about  to  spend  a  large  amount  of  money  in 
reliance  upon  their  assignment,  and  still  made  no  objection  thereto. 
On  December  eighteenth  notice  was  given  that  the  apparatus  was 
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actually  installed,  and  a  demand  was  made  for  power  from  the 
plaintiff.  Upon  December  twentieth  the  plaintiff,  without  objec- 
tion to  the  assignment,  again  received  from  the  defendant  light 
company  another  monthly  installment  of  $1,875,  and  it  was  not 
until  December  twenty-third,  after  the  plaintiff  had  written  several 
letters  recognizing  the  assignment,  that  the  plaintiff  assumed  to  offer 
any  objection  to  the  assignment,  or  made  any  question  of  the  rights 
of  the  defendant  light  company  thereunder.  After  the  receipt  of 
the  money  of  the  light  company  in  payment  of  the  installments 
upon  said  contract,  with  full  notice  of  the  assignment  thereof,  and 
after  having  permitted  the  light  company  to  spend  upward  of 
$5,000  in  placing  apparatus  upon  the  premises  of  the  cement 
company  under  the  contract,  the  plaintiff,  under  well-recognized 
principles  of  equity,  must  be  held  to  be  estopped  from  making 
objection  to  this  assignment  on  the  ground  of  any  personal  element 
which  may  be  deemed  involved  in  the  performance  of  the  contract, 
and  must  be  held  to  have  accepted  the  light  company  as  the  party 
entitled  to  the  contract  which  it  had  executed  originally  with  the 
cement  company,  unless  there  be  something  in  the  nature  of  the 
contract  which  renders  impracticable  its  performance  with  this 
assignee. 

At  the  time  of  the  execution  of  this  contract  it  was  primarily 
contemplated  that  the  power  should  be  furnished  to  the  cement 
company  for  its  use.  There  are  provisions  in  the  contract  especially 
applicable  to  such  contemplated  use.  I  am  unable  to  find  any  pro- 
vision of  the  contract,  however,  which,  by  fair  interpretation, 
cannot  be  adjusted  to  the  use  of  any  assignee  of  such  power.  I 
apprehend  that  if  the  cement  company  had  closed  and  another  manu- 
factory had  been  substituted  upon  its  grounds,  whose  business  in  no 
way  rivaled  the  business  of  the  plaintiff,  no  question  would  be 
raised  as  to  the  assignability  of  the  contract,  or  as  to  such  interpre- 
tation thereof  as  to  make  it  adaptable  to  the  purposes  of  the  substi- 
tuted factory.  If  after  the  words  "cement  company,"  wherever 
the  same  appear  in  that  contract,  should  be  inserted  the  words  "  or 
its  assigns,"  the  contract  would  still  be  intelligible  and  consistent. 
Such  words  have,  in  effect,  been  inserted  by  the  parties  to  the 
contract  in  the  14th  provision  thereof  which  provides  that  the  bene- 
fits of  the  contract  shall  inure  to  the  successors  and  assigns  of  the 
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cement  company.  I  can  see  no  reason  for  limiting  the  effect  of  this 
provision  to  the  successors  of  the  cement  company  in  the  cement  busi- 
ness. No  such  limitation  is  expressed  in  the  contract,  and  it  could 
only  be  justified  by  the  impossibility  of  its  performance  with  some 
other  party  than  a  cement  company.  This  view  of  the  contract  is 
&lso  somewhat  enforced  by  the  exception  in  the  contract  that  the 
power  thus  sold  should  not  be  used  for  the  manufacture  of-  pulp  or 
paper  or  fiber  of  any  kind.  Even  if  we  can  go  out  of  the  record, 
and  take  the  brief  of  the  respondent  in  explanation  of  this  provision, 
it  still  remains  that  by  this  exception  is  recognized  the  right  of 
assignment  of  the  power  granted  by  the  contract  for  other  purposes. 

The  respondent  further  urges  that  in  the  counterclaim  is  shown  a 
proposal  of  the  plaintiff  to  arbitrate  under  the  contract,  which  was 
refused,  and,  therefore,  a  breach  of  the  contract  which  would  prevent 
a  recovery  by  the  defendant  light  company.  The  clause  in  ques- 
tion is  an  agreement  to  arbitrate  "  whenever  any  question  shall  arise 
as  to  the  true  intent  and  meaning  of  any  of  the  provisions  of  this 
contract."  Inasmuch  as  the  right  of  the  defendant  light  company 
rests  not  only  upon  the  provisions  of  the  contract,  but  also  upon 
acts  of  the  plaintiff  as  constituting  a  waiver  of  rights  which  plaintiff 
might  otherwise  be  held  to  have  under  the  contract,  the  controversy 
here  is  not  such  a  controversy  as  is  contemplated  by  this  provision 
of  the  contract. 

The  interlocutory  judgment  should,  therefore,  we  think,  be 
reversed,  and  the  demurrer  overruled. 

All  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  the  plaintiff  to  reply  upon  payment  of 
costs  of  demurrer. 
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The  People  of  the  State  of  New  York  ex  rel.  Herman  D. 
Hunt,  Supervisor  of  the  Town  of  Preble,  Relator,  v.  George  E, 
Priest  and  Others,  Constituting  the  State  Board  of  Tax  Com- 
missioners of  the  State  of  New  York,  Respondents. 

Equalisation  of  tax  assessments — the  State  Board  of  Tax  Commissioner*  may  con- 
sider proof  furnished  by  affidavits — what  errors  of  the  board  of  supervisors  may  be 
considered  by  the  State  board — not  a  failure  to  include  in  the  aggregate  valuation 
the  valuation  of  bank  stock — when  the  Appellate  Division  mU  reverse  the  determi- 
nation of  the  State  board. 

Upon  a  review  by  the  State  Board  of  Tax  Commissioners,  pursuant  to  section 
175  of  the  Tax  Law  (Laws  of  1896,  chap.  906),  on  an  appeal  by  the  supervisor 
of  a  town  from  a  decision  made  by  the  board  of  supervisors  of  the  county  when 
equalizing  the  assessed  valuation  of  the  property  in  the  various  towns,  the 
State  Board  of  Tax  Commissioners  has  the  power  to  control  the  manner  of  the 
hearing  before  them  and  to  determine  what  proofs  shall  be  presented  upon  the 
questions  under  review.  They  are  not  confined  to'the  reception  of  purely  legal 
evidence,  but  may  authorize  proof  to  be  made  by  affidavits. 

An  alleged  error  committed  by  the  board  of  supervisors,  in  failing  to  include  in 
the  aggregate  valuation  of  the  property  of  the  county  the  valuation  of  bank 
stock,  is  not  an  error  "  in  the  equalization  of  assessments  "  or  "  in  the  correction 
of  the  assessment  rolls  "  under  section  60  of  the  Tax  Law,  which  authorizes  that 
body  to  "  increase  or  diminish  the  aggregate  valuations  of  real  estate  in  any  tax 
district  by  adding  or  deducting  such  sum  upon  the  hundred  as  may,  in  its 
opinion,  be  necessary  to  produce  a  Just  relation  between  all  the  valuations  of 
real  estate  in  the  county."  Errors  in  these  respects  alone  are  made  by 
section  174  of  the  Tax  Law  the  subject  of  review  upon  an  appeal  to  the 
State  Board  of  Tax  Commissioners. 

The  Appellate  Division  will  not  reverse  the  determination  of  the  State  Board  of 
Tax  Commissioners  in  such  a  proceeding  upon  a  question  of  fact,  unless,  upon 
all  the  evidence,  the  error  in  the  conclusion  of  that  board  clearly  appears. 

Chase  and  Houghton,  JJ.,  dissented. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
12th  day  of  December,  1902,  directed  to  George  E.  Priest  and 
others,  constituting  the  State  Board  of  Tax  Commissioners  of  the 
State  of  New  York,  commanding  them  to  certify  and  return  to  the 
office  of  the  clerk  of  the  county  of  Cortland  all  and  singular  their 
proceedings  had  in  dismissing  the  relator's  appeal  to  them  from  a 
decision  of  the  board  of  supervisors  of  the  county  of  Cortland  in 
the  equalization  of  the  assessments  and  correction  of  assessment 
rolls  of  said  county,  as  made  on  the  28th  day  of  November,  1901. 
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Frank  8.  Blacky  J.  Courtney  and  T.  E.  Courtney,  for  the 
relator. 

0.  U.  Kellogg,  for  the  respondents. 

Smith,  J. : 

The  determination  of  the  State  board  is  challenged  by  the  relator 
upon  four  grounds ;  First,  that  in  making  such  determination  a  rule 
of  law  affecting  the  rights  of  the  parties  thereto  has  been  violated 
to  the  prejudice  of  the  relator,  to  wit,  that  the  said  board  allowed 
the  respondents  to  make  proof  of  certain  facts  by  affidavits  presented, 
without  producing  the  affiants  for  cross-examination ;  second,  that 
the  State  board  committed  error  in  not  including  in  the  aggregate 
assessment  of  real  and  personal  property  as  the  basis  for  the  determi- 
nation of  the  tax  rate  the  value  of  bank  stock  in  the  several  towns 
in  which  such  banks  were  located ;  third,  that  the  determination  of 
the  State  board  was  against  the  weight  of  evidence ;  and,  fourth, 
that  the  allowance  of  costs  by  the  State  board  upon  the  hearing  was 
excessive,  and  included  one  item,  at  least,  improperly. 

First.  In  the  notice  of  appeal  from  the  decision  of  the  board 
of  supervisors  notice  was  given  by  the  appellant  that  evidence,  in 
addition  to  the  papers  and  proofs  submitted  to  the  board  of 
supervisors  on  making  the  equalization,  might  be  offered  by  either 
party.  Pursuant  to  this  notice,  the  town  of  Preble  produced  a 
certain  schedule  purporting  to  be  a  list  of  all  the  recorded  convey- 
ances in  Cortland  county  from  December,  1899,  to  December,  1901. 
This  schedule  consisted  of  a  number  of  large  sheets  of  paper  upon 
which  appeared  in  successive  columns  the  name  of  the  grantor,  the 
name  of  the  grantee,  the  lot  number,  the  consideration  stated  in  the 
deed,  and  the  number  of  acres  conveyed.  Oral  evidence  was  then 
offered  by  the  relator  as  to  the  value  of  property  in  the  town  of 
Preble  and  in  other  towns  of  the  county,  and  thereupon  the  relator 
rested.  The  respondents  did  not  reach  their  case  until  the  afternoon 
of  the  last  day  upon  which  the  State  board  could  sit  in  Cortland. 
Some  evidence  was  given  by  the  respondents  upon  that  day.  At 
the  adjournment  of  the  proceedings  upon  that  day  an  order  was 
entered  that  the  respondents  might  present,  upon  the  adjourned  day 
at  Albany,  the  affidavits  of  the  assessors  of  the  various  towns  in 
explanation  of  the  facts  appearing  in  the  schedule  presented  by  the 
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relator ;  and  that  such  affidavits  should  be  served  upon  the  relator's 
attorneys  in  sufficient  time  so  that  the  relator  might  have  opportunity 
to  answer  the  same.  To  this  no  objection  was  then  made.  There- 
after, however,  and  before  the  hearing  at  Albany,  the  respondents 
were  given  notice  that  objection  would  be  made  to  the  admission  of 
such  affidavits  in  evidence  upon  said  appeal.  Such  objection  was 
made  upon  the  final  hearing  which  was  held  at  Albany,  was  over- 
ruled, and  the  affidavits  were  admitted  as  part  of  the  evidence  in  the 
case.  Assuming  for  the  argument  that  these  affidavits  were  upon 
material  facts,  if  they  were  erroneously  admitted  the  relator  should 
prevail  upon  this  appeal. 

The  respondents'  answer  to  this  first  ground  of  challenge  is  that 
this  review  by  the  State  board  is  not  such  a  judicial  proceeding  as 
requires  the  application  of  the  rules  of  evidence  which  hold  in  a 
court  of  law.  This  answer  we  think  sufficient.  In  the  first  place, 
the  proceeding  is  one  in  which  it  would  be  impracticable  to  apply 
the  strict  legal  rules  of  evidence.  Individual  property  rights  are 
affected  only  indirectly  through  the  tax  which  must  ultimately  be 
paid  upon  the  equalized  valuation.  The  review  upon  appeal  from 
the  determination  of  the  board  of  supervisors,  though  primarily  a 
right  of  appeal  only,  is  nevertheless  in  the  nature  of  an  original 
investigation.  The  question  to  be  determined  involves,  to  an  extent, 
the  value  of  every  piece  of  real  property  in  the  county.  To  estab- 
lish those  valuations  by  evidence  Admissible  only  in  a  court  of  law 
would  make  the  proceeding  so  cumbersome  as  to  make  it  practically 
impossible  to  prosecute,  and  so  costly  as  to  take  from  the  town  all 
benefit  of  a  favorable  adjudication. 

Again,  the  history  of  the  legislation  giving  and  governing  this 
.  right  of  appeal  makes  clear  the  proposition  that  this  was  never 
intended  as  a  strictly  judicial  review,  but  was  only  intended  as  a 
summary  review  without  the  prescribed  limitations  of  strict  legal 
procedure.  Prior  to  1859,  the  determination  of  the  board  of  super- 
visors in  equalizing  assessments  was  final.  (See  1  R.  S.  395,  §  31.) 
By  section  13  of  chapter  312  of  the  Laws  of  1859  an  appeal  was 
given  to  the  Comptroller  from  the  determination  of  the  board  of 
supervisors  of  a  county  in  equalizing  assessments.  The  method  of 
procedure  upon  that  appeal  was  by  the  statute  thus  prescribed: 
"  The  Comptroller  shall  hear  the  proofs  of  the  parties  which  may 
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be  presented  in  the  form  of  affidavit  or  otherwise,  as  he  shall 
direct."  This  right  of  appeal  to  the  Comptroller  was  altered  by  the 
passage  of  chapter  351  of  the  Laws  of  1874,  in  which  it  was  pro- 
vided (§  5)  that  the  appeal  authorized  by  the  former  act  should  be 
made  to  the  State  Assessors  instead  of  to  the  Comptroller,  and  it 
was  therein  provided :  "  The  State  Assessors  are  vested  with  and 
shall  exercise  all  the  powers  and  discharge  all  the  duties  that  by 
said  act  and  the  amendments  thereof  are  vested  in  or  imposed  upon 
the  Comptroller,  in  lieu  of  said  Comptroller."  By  chapter  49  of 
the  Laws  of  1876  more  specific  provision  was  made  for  the  hearing 
of  such  appeals  by  the  State  Assessors,  and  it  was  therein  pro- 
vided (§  1)  that  it  should  be  the  duty  of  the  State  Assessors  "  to 
prepare  rules  and  regulations  in  relation  to  bringing  such  appeals 
and  the  hearing  or  trial  thereof,  which  shall  be  submitted  to 
the  Comptroller  for  his  approval,  and  when  so  approved  shall  be  the 
forms,  rules  and  regulations  of  said  board  of  State  Assessors,  and  be 
filed  in  the  office  of  the  Comptroller."  Opposite  the  1st  sentence  of 
section  3  of  that  act  is  the  marginal  note,  "  Nature  of  evidence,"  and 
the  section  reads :  "  On  every  such  hearing  or  trial  the  evidence  shall 
in  part  relate  to  the  assessment  and  full  and  true  value  of  real  and 
personal  property.  *  *  *  This  continued  to  be  the  law 
until  the  passage  of  the  Tax  Law,  which  is  found  in  chapter 
908  of  the  Laws  of  1896.  Section  175  of  that  act  reads,  in  part,  as 
follows :  "Appeals,  how  conducted. —  The  board  of  tax  commis- 
sioners may  prepare  a  form  of  petition  and  notice  of  appeal  from 
decisions  of  the  board  of  supervisors  in  the  equalization  of  assess- 
ment, and  rules  and  regulations  in  relation  to  bringing  such 
appeals  to  a  hearing  or  trial  thereof.  Such  rules  shall  provide  for 
a  hearing  on  the  papers  and  proofs  submitted  to  the  board  of 
supervisors  on  making  the  equalization,  in  case  the  party  so  desires, 
and  also,  in  case  the  notice  of  appeal  so  specifies,  for  the  taking  of 
additional  evidence  offered  by  either  party.  *  *  *"  It  will 
be  noticed  that  whereas  by  the  act  of  1876  the  State  Assessors  were 
required  to  make  rules  and  regulations  subject  to  the  approval  of 
the  Comptroller,  no  such  limitation  is  imposed  upon  the  State 
Board  of  Tax  Commissioners  under  the  law  of  1896.  That  board  was 
left  free  to  make  such  rules  and  regulations  as  it  might  see  fit.  The 
relator  argues  that  in  making  rules  "  for  the  taking  of  additional  evi- 
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dence  offered  byeither  party,"  the  State  board  can  only  provide  for 
the  taking  of  legal  evidence.  In  support  of  this  argument  are  cited 
certain  cases  in  which  it  is  held  that  the  proceedings  in  those  cases 
are  in  their  nature  judicial,  and  that  the  specification  of  proofs 
required  and  evidence  permitted  means  legal  proofs  and  legal  evi- 
dence. None  of  those  cases,  however,  refer  to  such  a  proceeding  as 
is  here  under  review,  nor  do  I  think  that  the  reasoning  is  appli- 
cable thereto.  Confessedly,  up  to  1874  the  Comptroller  was  author- 
ized to  "hear  the  proofs  of  the  parties  which  may  be  presented 
in  the  form  of  affidavit  or  otherwise,  as  he  shall  direct."  By  the  act  of 
1874  this  right  of  appeal  was  given  to  the  State  Assessors  who  had 
the  same  power  as  had  the  Comptroller,  so  that  up  to  1876,  at  least, 
from  1859,  for  a  period  of  seventeen  years,  the  Comptroller  or  State 
Board  of  Assessors,  to  whom  the  appeal  was  allowed,  might  deter- 
mine both  the  nature  of  proceeding  and  the  nature  of  the  evidence 
by  which  the  proofs  were  to  be  made,  unlimited  by  the  rules  which 
govern  the  admission  of  evidence  in  judicial  proceedings.  In  1876 
the  law  was  changed,  and  the  State  Board  of  Assessors  were  then 
required  "to  prepare  rules  and  regulations  in  relation  to  bringing 
such  appeals  and  the  hearing  or  trial  thereof,  which  shall  be  sub- 
mitted to  the  Comptroller  for  his  approval."  In  that  same  act,  in 
section  3,  it  is  provided  :  "  On  every  such  hearing  or  trial  the  evidence 
shall  in  part  relate  to  the  assessment  and  full  and  true  value  of  real 
and  personal  property."  Is  it  claimed  that  at  this  point  there  was 
a  radical  change  of  the  procedure  permitted  upon  such  appeals,  and 
that  the  rules  and  regulations  to  be  prescribed  by  the  State  board 
must  prescribe  for  such  evidence  only  as  would  be  admissible  in  a 
court  of  law  ¥  Such  a  change  would,  in  my  judgment,  be  marked 
by  clear  and  unmistakable  language  which  is  here  wanting ;  and 
moreover  we  have  authority  that  after  the  passage  of  the  act  of  1876 
the  State  Assessors  still  had  the  right  to  receive  evidence  which  would 
be  inadmissible  in  a  court  of  law.  {People  ex  rel.  Schabacker  v. 
State  Assessors,  47  Hun,  450.)  If  their  right  to  control  their  pro- 
cedure was  not  limited  by  the  act  of  1876,  it  certainly  was  not  by 
the  act  of  1896.  By  the  act  of  1876  the  State  Assessors  were  given 
power  to  prepare  rules  and  regulations  in  relation  to  bringing  such 
appeals  and  the  hearing  or  trial  thereof.  In  the  act  of  1 896  the 
State  board  were  required  to  prepare  rules  arid  regulations  "  in  rela- 
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tion  to  bringing  such  appeals  to  a  hearing  or  trial  thereof,"  and  it 
was  provided  that "  such  rules  shall  provide    *    *    *    for  the  taking 
of  additional  evidence  offered  by  either  party."    The  relator  argues 
that  the  use  of  the  word  "  evidence  "  in  this  provision  of  the  statute 
has  the  magical  effect  of  taking  from  this  board  of  review  the  right 
to  regulate  their  proceedings  and  the  nature  of  the  proof,  which  had 
existed  for  thirty-seven  years  unquestioned.     Such  a  deduction  is, 
to  my  mind,  wholly  without  warrant.     As  I  have  indicated,  the 
word  "  evidence  "  was  U6ed  as  well  in  the  act  of  1876  as  in  the  act 
of  1896.    The  Legislature  would  not  have  failed  to  indicate  by  lan- 
guage positive  and  explicit  any  intention  upon  its  part  to  change  the 
nature  of  the  review  authorized  by  the  statute  from  a  summary  and 
informal  review  to  a  strictly  judicial  review.    In  all  these  statutes 
is  indicated  to  my  mind  a  consistent  purpose  to  make  this  review  a 
summary  one  under  the  absolute  control  of  the  Comptroller,  the 
State  Assessors,  or  the  State  Board  of  Tax  Commissioners,  to  which- 
ever was  given  the  right  of  appeal.     They  have  always  had,  and  now 
have,  as  I  think,  the  full  right  to  control  the  manner  of  the  hearing 
before  them,  and  what  proofs  shall  be  presented  upon  the  questions 
under  review.     In  People  ex  rel.  Schabacker  v.  State  Assessors 
(supra),  Justice  Alton  B.  Parker,  in  referring  to  the  statutes  regu- 
lating this  right  of  review  down  to  and  including  the  act  of  1876, 
says  :  "  It  seems  to  be  apparent  from  the  statutes  thus  briefly  alluded 
to  that  the  Legislature  intended  to  provide  a  convenient  and  sum- 
mary method  of  review,  in  cases  where  the  board  of  supervisors, 
arbitrarily,  so  equalized  the  assessments  between  the  several  towns 
as  to  produce  manifest  injustice.    The  State  Assessors  were  desig- 
nated in  1874  as  the  tribunal  to  review  such  equalization,  probably 
because  of  their  familiarity  with  the  subject  of  equalization  and 
the  assessments  in  the  several  towns  and  counties  in  the  State.    By  a 
statute  then  in  existence  it  was  made  the  duty  of  the  assessors  to 
visit  officially  every  county  in  the  State  at  least  once  in  two  years, 
and  they  were  authorized  to  examine  supervisors,  assessors  and  others 
on  oath  as  to  the  values  of  real  estate  in  the  counties  so  visited. 
Because  of  the  information  thus  acquired  in  the  discharge  of  their 
duties  they  were  the  better  fitted  to  speedily  dispose  of  the  questions 
necessarily  arising  on  appeal  from  equalization  made  by  boards  of 
supervisors.    The  question  presented  on  appeal  from  equalization  is  at 
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best  a  very  difficult  one  to  dispose  of.  Individuals  differ  very  widely 
as  a  rale  in  placing  values  upon  real  estate,  especially  so  when  the 
question  involved  is  one  of  assessment.  It  seemed  to  be  proper,, 
therefore,  to  take  the  course  adopted  by  the  Legislature  in  authoriz- 
ing proof  to  be  made  by  affidavit,  or  in  such  other  form  as  the  State 
Assessors  might  see  fit  to  prescribe  in  view  of  the  experience  had 
by  them  in  work  of  such  a  character.  To  have  adopted  the  rule 
that  hearings  before  the  assessors  should  be  governed  by  rules  in 
force  in  trial  of  actions  before  courts,  would  necessarily  have 
resulted  in  protracted  and  expensive  litigation,  and,  therefore,  it 
was  provided  that  the  assessors  should  make  the  rules  and  regula- 
tions governing  the  bringing  of  appeals  and  the  hearing  or  trial 
thereof. 

"  It  is  apparent  from  the  statutes  cited  that  in  the  matter  of  the 
hearing  and  determination  of  appeals  from  equalization  made  by 
boards  of  supervisors,  State  Assessors  clearly  came  within  the 
rule  laid  down  by  the  Court  of  Appeals  in  the  case  of  the  People 
ex  rd.  Flanagan  v.  The  Police  Commissioners  of  New  York  (9S 
N.  T.  97),  to  wit :  i  They  are  a  subordinate  and  an  administrative 
tribunal  *  *  *  and  not  a  court  limited  in  its  functions,  within 
the  provisions  of  the  Constitution.  Their  action  must  be  considered, 
having  in  view  the  special  powers  conferred,  and  the  purposes  for 
which  their  organization  was  intended,  and  not  confined  by  the 
application  of  strict  legal  rules  which  prevail  in  reference  to  trials 
and  proceedings  in  courts  of  law.' " 

Second.  By  chapter  550  of  the  Laws  of  1901  (amdg.  Laws  of 
1896,  chap.  908,  §  24)  it  is  provided  that  shares  of  stock  of  banks 
should  be  assessed  upon  the  basis  of  capital  stock,  surplus  and 
undivided  profits ;  that  upon  such  assessed  valuation  a  tax  of  one 
per  cent  shall  be  paid  which  shall  be  distributed  to  the  tax  dis- 
tricts in  which  the  shares  of  stock  shall  be  taxable.  This  tax  is  to  be 
in  lieu  of  all  other  taxes  upon  such  bank  stock.  In  determining 
what  part  of  the  State  and  county  tax  should  be  paid  by  the  respec- 
tive towns,  the  board  of  supervisors  entirely  omitted  the  bank  stock, 
and  the  rate  was  determined  by  ascertaining  the  ratio  of  the  amount 
of  real  and  personal  property  in  the  relator  town  as  equalized  to 
the  amount  of  real  and  personal  property  of  the  county,  in  both 
cases  excluding  the  bank  stock.    The  relator  now  claims  that  the 
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bank  stock  should  have  been  included  in  the  aggregate  valuation  of 
the  personal  property  in  the  county  which  would  reduce  the  per- 
centage of  the  State  and  county  tax  payable  by  the  town  of  Preble. 
The  argument  is,  that  in  the  city  of  Cortland,  for  instance,  upwards 
of  $470,000  of  bank  stock  was  not  considered  in  determining  what 
part  of  the  State  and  county  tax  should  be  paid  by  the  city  of  Cort- 
land. That  the  city  of  Cortland,  nevertheless,  had  the  advantage 
of  the  one  per  cent  upon  that  valuation  of  bank  stock,  so  that  the 
percentage  of  the  State  and  county  tax  paid  by  the  real  and  per- 
sonal property,  other  than  bank  stock,  in  Cortland,  was  considerably 
under  the  percentage  paid  by  property  in  the  town  of  Preble. 

The  answer  of  the  respondents  is  that,  if  this  valuation  of  bank 
stock  had  been  included  in  the  personal  property  taxable  in  the  city 
of  Cortland  in  determining  the  proportion  of  the  State  and  county 
tax  to  be  paid  by  the  city  of  Cortland,  an  injustice  would  be  done 
to  the  other  taxpayers  in  the  city  of  Cortland,  because,  as  bank 
stock  pays  only  one  per  cent  tax,  the  other  property  in  the  city  of 
Cortland  would  be  required  not  only  to  pay  its  proportion  of  the 
tax,  but  an  additional  sum  to  make  up  the  deficiency  between  one 
per  cent  and  the  amount  which  would  otherwise  be  paid  by  the 
owners  of  the  bank  stock  were  they  assessed  for  such  stock  as  upon 
other  personal  property.  It  thus  appears  that  in  either  case, 
whether  the  bank  stock  be  included  in  determining  the  ratio  of  tax 
to  be  paid  by  the  several  towns,  or  whether  it  be  excluded,  an  injus- 
tice is  done  to  some  taxpayers. 

This  question,  however,  is  not,  I  think,  before  us  for  considera- 
tion. The  board  of  supervisors  is  authorized  by  section  50  of  the 
Tax  Law  to  "  increase  or  diminish  the  aggregate  valuations  of  real 
estate  in  any  tax  district  by  adding  or  deducting  such  sum  upon  the 
hundred  as  may,  in  its  opinion,  be  necessary  to  produce  a  just  rela- 
tion between  all  the  valuations  of  real  estate  in  the  county."  This 
is  an  act  preliminary  to  and  distinct  from  the  act  of  apportioning  the 
tax  upon  the  aggregate  valuation  of  personal  property  and  real 
property  as  thus  equalized.  By  section  174  of  the  Tax  Law  the 
appeal  given  to  the  State  Board  of  Tax  Commissioners  is  from  the 
decision  of  the  board  of  supervisors  "  in  the  equalization  of  assess- 
ments and  the  correction  of  the  assessment-rolls."  Such  corrections, 
thus  made  the  subject  of  appeal,  are,  as  I  understand  it,  the  correc- 
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tions  made  by  the  board  of  supervisors  pursuant  to  section  50  of  the 
Tax  Law.  Upon  that  appeal  the  State  board  is  authorized  by 
section  176  of  the  Tax  Law  to  "  determine  whether  any,  and  if  any 
what,  deductions  ought  to  be  made  from  the  aggregate  corrected 
value  of  the  real  and  personal  property  of  such  tax  district  as  made, 
and  to  what  tax  district  or  districts  in  such  county  the  amount 
of  such  deductions,  if  any,  shall  be  added." 

In  view  of  the  nature  of  the  determination  from  which  the  appeal 
is  given,  I  think  the  authority  of  the  State  board  must  be  read  to 
authorize  deductions  from  the  aggregate  corrected  value  of  the  real 
and  personal  property  of  such  tax  district  only  by  reason  of  the 
equalization  made  by  the  board  of  supervisors,  found  by  the  State 
board  to  have  been  improperly  made.  For  instance,  if  the  board  of 
supervisors  had  determined  the  rate  of  tax  by  omitting  entirely  the 
personal  property,  I  apprehend  that  the  remedy  of  a  town  would 
not  be  upon  appeal  to  the  State  board,  but  rather  by  a  writ  of  man- 
damus. So,  if  error  has  been  committed  by  the  board  of  super- 
visors in  failing  to  include  in  this  aggregate  valuation  of  the  prop- 
erty of  the  county  the  valuation  of  these  bank  shares,  this  is  not 
an  error  of  equalization  nor  an  error  in  the  correction  of  the  rolls, 
which  errors  alone  are  made  the  subject  of  review  upon  appeal  to 
the  State  board. 

Third.  The  third  ground  of  challenge  presents  simply  a  question 
of  fact.  This  court  is  authorized  to  reverse  the  determination  of 
the  State  board  only  if  upon  all  the  evidence  there  was  such  a  pre- 
ponderance of  proof  against  the  existence  of  the  facts  there  deter- 
mined that  the  verdict  of  a  jury  affirming  the  existence  thereof, 
rendered  in  an  action  in  the  Supreme  Court  triable  by  a  jury,  would 
be  set  aside  by  the  court  as  against  the  weight  of  evidence.  (Code 
Civ.  Proc.  §  2140.)  Upon  the  question  of  value  there  is  always  a 
wide  divergence  of  opinion  and  it  is  only  possible  to  determine  the 
question  approximately.  Upon  this  question,  where  there  is  a  con- 
flict of  evidence,  courts  have  seldom  disturbed  the  findings  of  juries. 
In  order  to  set  aside  their  conclusions  the  preponderance  should  be 
so  great  that  the  error  of  their  conclusions  should  be  very  clearly  made 
to  appear.  We  have  given  careful  consideration  to  the  evidence 
presented  by  the  record  and  are  unable  to  find  a  preponderance  of 
evidence  in  favor  of  the  relator's  contention  sufficient  to  justify 
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us  in  disturbing  the  conclusion  of    the  State  board  upon  this 
question. 

Fourth.  The  fourth  ground  of  challenge  is  as  to  the  costs 
awarded  by  the  State  board.  The  commissioners  certified  the 
reasonable  costs  and  expenses  of  the  appeal  to  be  $1,000  for  the 
appellant  and  $1,000  for  the  respondents,  which  was  made  up  in 
each  case  of  $500  for  services,  $427.50  for  disbursements  and 
$72.50  for  stenographer's  fees.  We  see  no  reason  for  questioning 
the  fairness  of  the  allowance  for  counsel  fees  or  for  disbursements. 
It  appears  that  by  reason  of  a  mistake  the  stenographer's  fees  were 
specified  in  both  bills  when  they  should  only  have  been  once  allowed. 
It  was  stated  upon  the  argument  and  not  denied  that  the  stenog- 
rapher had  in  fact  been  paid  by  the  respondents'  counsel.  The 
error  then  appears  to  have  been  in  favor  of  the  relator  and  one  of 
which  it  cannot  complain. 

The  determination  of  the  State  Board  of  Tax  Commissioners 
should,  therefore,  be  confirmed,  with  fifty  dollars  costs  and 
disbursements. 

All  concurred,  except  Chase  and  Houghton,  J  J.,  dissenting. 

Determination  of  the  State  Board  of  Tax  Commissioners  con- 
firmed, with  fifty  dollars  costs  and  disbursements. 


Okbin  J.  David,  Appellant,  v.  David  H.  Balmat,  Respondent, 

Option  to  purchase  the  vendor**  interest  in  land,  provided  a  pending  suit  shall  have 
been  terminated  —  it  cannot  be  enforced  until  the  suit  is  terminated. 

November  8,  1901,  David  H.  Balmat  agreed  to  convey  to  Orrin  J.  David  all  the 
interest  which  he  had  individually  or  as  trustee  in  and  to  the  talc,  talcous 
rock  and  soapatone  upon  a  certain  parcel  of  land  at  any  time  within  three 
months  from  the  date  of  the  agreement  for  a  specified  price,  "provided,  how- 
ever, that  a  certain  suit  now  pending  between  Mary  A.  Smith,  as  plaintiff,  and 
myself  and  others  as  defendants,  has,  at  the  time  of  the  acceptance  of  this 
option,  been  fully  terminated  without  restricting  my  right  to  convey  said 
premises;  and  in  case  said  suit  is  not  terminated  within  said  term  of  three 
months,  then  this  option  may  be  extended  until  thirty  days  after  said  suit  is  finally 
terminated  and  decree  entered  therein  and  right  of  appeal  expired.  *  *  .  *  • 
App.  Div.— Vol.  XC.        84 
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BM%  that  the  acceptance  of  the  option  on  May  90,  1909,  and  before  the  suit 
referred  to  in  the  agreement  had  been  terminated,  did  not  entitle  David  to  insist 
upon  a  conveyance  from  Balmat. 

Appeal  by  the  plaintiff,  Orrin  J.  David,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  St  Lawrence  on  the  16th  day  of  March, 
1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
St.  Lawrence  Special  Term,  sustaining  the  defendant's  demurrer 
and  dismissing  the  plaintiff's  complaint. 

The  complaint  alleges  that  the  defendant  on  the  8th  day  of 
November,  1901,  made  and  delivered  to  the  plaintiff  an  option  or 
agreement  in  writing  the  material  parts  of  which  are  as  follows : 

"  I,  David  H.  Balmat  for  value  received,  hereby  agree  to  sell  and 
convey  to  O.  J.  David  *  *  *  all  the  right,  title  and  interest 
which  I  individually  or  as  trustee  have,  in  and  to  all  the  talc,  talcous 
rock  and  soapstone  in  and  upon  all  that  tract  or  parcel  of  land 
*  *  *  containing  about  150  acres,  at  any  time  within  three 
months  from  the  date  hereof  for  fifteen  thousand  dollars,  to  be  paid 
as  hereinafter  provided :  Such  sale  to  be  made  subject  to  the  term  of  a 
certain  lease  heretofore  given  by  me  to  6aid  David  and  now  held  by 
the  Union  Talc  Company,  which  lease  said  David  is  to  assume  and 
fulfill  on  my  part ;  and  provided,  however,  that  a  certain  suit  now 
pending  between  Mary  A.  Smith  as  plaintiff,  and  myself  and  others 
as  defendants,  has,  at  the  time  of  the  acceptance  of  this  option  been 
fully  terminated  without  restricting  my  right  to  convey  said  premises  ; 
and  in  case  said  suit  is  not  terminated  within  said  term  of  three 
months,  then  this  option  may  be  extended  until  thirty  days  after 
said  suit  is  finally  terminated  and  decree  entered  therein  and  right 
of  appeal  expired.    *    *    * " 

The  complaint  also  alleges :  "  That  on  or  about  the  20th  day  of 
May,  1902,  and  before  the  suit  referred  to  in  said  option  or  agree- 
ment was  terminated  this  plaintiff  accepted  said  option  to  purchase, 
serving  a  notice  of  said  acceptance  on  defendant "  and  that  the 
plaintiff  tendered  performance  of  said  agreement  on  his  part  but 
that  the  defendant  refused  to  perform  said  agreement  on  his  part. 
This  action  is  brought  to  compel  specific  performance  of  said 
contract 

The  defendant  demurred  to  the  complaint  on  the  ground  that  it 
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did  not  state  facts  sufficient  to  constitute  a  cause  of  action.    The 
demurrer  was  sustained  and  the  complaint  dismissed. 

Ewrl  Bancroft,  for  the  appellant. 

Ledyard  P.  Hale,  for  the  respondent. 

Chase,  J. : 

The  complaint  having  alleged  that  the  suit  mentioned  in  the 
agreement  remained  undetermined,  the  question  is  presented  whether 
the  plaintiff  could  compel  the  defendant  to  convey  to  him  his  right, 
title  and  interest  individually  and  as  trustee  in  and  to  said  talc,  talcous 
rock  and  soapstone  before  such  termination.  Clearly  there  was 
nothing  to  prohibit  the  defendant  from  including  in  the  agreement 
a  provision  postponing  the  plaintiffs  right  to  enforce  the  option 
until  a  time  subsequent  to  the  final  termination  of  the  pending 
litigation.  Such  provision  in  the  agreement  is  for  the  protection  of 
the  defendant  individually  and  as  trustee  as  well  as  the  plaintiff. 
That  the  right  of  the  plaintiff  to  insist  upon  a  conveyance  under  the 
agreement  was  expressly  postponed  until  the  final  termination  of 
the  pending  litigation  and  the  time  to  appeal  from  the  judgment 
entered  therein  had  fully  expired  seems  to  us  to  be  clear  and  certain. 
The  meaning  of  the  contract  is  not  obscure,  ambiguous  or  doubtful 
and  the  court  was  right  in  sustaining  the  demurrer. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Morgan  Phillips  and  Others,  Eespondents,  v.  Watson  Allen, 

Appellant. 

Diversion  of  a  note  from  the  purpose  intended — right  of  an  indorser  thereof  to  have 
that  question  submitted  to  the  Jury — right  of  action  on  a  note  against  the  accom- 
modation maker,  by  a  party  who  acquires  it  from  the  principal  debtor  by  whom  it 
has  been  paid. 

The  firm  of  M.  Phillips  &  Co.  sold  property  to  one  Roe  and  also  to  one  Allen. 
February  20, 1900,  Roe  executed  a  note  for  $200,  payable  to  the  order  of  Allen. 
Allen  indorsed  the  note  and  delivered  it  to  Phillips  &  Co.  in  payment  of  Roe's 
indebtedness.    Phillips  &  Co.  indorsed  it  and  procured  it  to  be  discounted. 
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May  28, 1900,  the  note  was  renewed  by  a  note  for  9206,  signed  by  Roe  and 
indorsed  by  Allen  and  Phillips  &  Co. 

April  18,  1900,  Allen  signed  a  note  for  9900,  made  payable  to  the  order  of 
Phillips  &  Co.  and  delivered  it  to  Phillips  &  Co.  in  payment  for  property 
purchased  by  him  or  in  renewal  of  a  previous  note  so  given.  Phillips  &  Co. 
indorsed  the  note  and  procured  it  to  be  discounted. 

On  June  25, 1900,  when  the  note  of  April  eighteenth  was  in  the  bank,  then  past  due, 
Allen  signed  a  note  for  $200.60  to  the  order  of  Roe.  This  note  was  indorsed  by 
Roe  and  by  Phillips  &  Co.  and  delivered  to  the  bank  which  delivered  the  note 
of  May  twenty-eighth,  which  was  not  then  due,  to  Roe. 

July  tenth,  when  the  note  of  June  26, 1900,  became  due,  Roe  signed  Allen's  name 
to  a  note  of  $186.60.  The  note  was  then  indorsed  by  Roe  and  by  Phillips  &  Co. 
and  was  used  in  part  renewal  of  the  note  of  June  twenty -fifth,  Roe  paying  the 
balance  in  cash.    The  note  of  June  twenty -fifth  was  delivered  to  Roe  by  the  bank. 

The  note  of  July  tenth,  not  having  been  paid  when  due,  Phillips  &  Co.  took  up 
the  note  and  sued  Allen  thereon.  Allen  denied  making  the  note  and  the  action 
resulted  in  a  Judgment  in  his  favor. 

In  December,  1901,  Roe  delivered  the  note  of  June  25, 1900,  to  Phillips  &  Co. 
and  they  brought  an  action  against  Allen  thereon.  Allen,  among  other  defenses, 
alleged  that  the  note  of  June  twenty -fifth  was  signed  by  him  for  the  purpose  of 
renewing  his  note  of  April  eighteenth  and  that  Roe  and  Phillips  &  Co.  diverted 
the  note  in  suit  from  that  purpose.  He  also  contended  that  Phillips  &  Co.  were 
not  the  real  parties  in  interest,  the  latter  defense  being  based  upon  the  fact  that 
on  or  about  July  17, 1900,  the  amount  of  Allen's  note  of  April  eighteenth  was 
paid  to  the  bank  and  that  said  note  was  transferred  to  and  now  was  the  prop- 
erty of  Roe's  wife. 

Held,  that  it  was  error  for  the  court  to  refuse  to  submit  to  the  jury  the  question 
whether  the  note  sued  upon  had  been  fraudulently  diverted. 

Quare,  whether  Phillips  &  Co.  could  recover  on  the  note  in  suit,  it  appearing 
that  it  had  been  paid  by  Roe,  the  principal  debtor,  as  above  stated. 

Appeal  by  the  defendant,  "Watson  Allen,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the 
clerk  of  the  county  of  Delaware  on  the  20th  day  of  May,  1902, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  6th  day  of 
March,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

1.  L.  Braymcmy  for  the  appellant. 

Eugene  H.  Hamford  and  Charles  H.  Seeley,  for  the  respondents. 

Chase,  J. : 

The  plaintiffs  are  copartners  doing  business  under  the  firm  name 
of  M.  Phillips  &  Co.    The  plaintiffs  sold  property  to  one  Hoe  and 
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also  to  the  defendant  On  February  20, 1900,  Roe  signed  a  note 
for  $200,  payable  to  the  order  of  defendant,  and  it  was  indorsed  by 
defendant  and  delivered  to  the  plaintiffs,  in  payment  of  an  indebted* 
ness  of  Roe,  The  plaintiffs  indorsed  that  note,  and  it  was  dis- 
counted at  the  Sidney  National  Bank.  On  May  28, 1900,  this  note 
was  renewed.  The  amount  of  the  renewal  note  was  $206,  payable 
one  month  from  date,  and  it  was  signed  by  Roe  and  indorsed  by 
defendant  and  plaintiffs.  On  April  18, 1900,  the  defendant  signed 
a  promissory  note  for  $200,  payable  one  month  from  date  to  the 
order  of  M.  Phillips  &  Co.,  and  delivered  the  same  to  the  plaintiffs 
in  payment  for  horses  purchased  by  him,  or  in  renewal  of  a  pre- 
vious note  so  given.  This  note  was  indorsed  by  the  plaintiffs  and 
discounted  at  said  bank.  On  June  25,  1900,  the  note  of  April 
eighteenth  was  in  said  bank  past  due,  and  the  note  of  May  twenty- 
eighth  was  in  said  bank,  but  not  then  due.  A  note  was  then  signed 
by  the  defendant  for  $206.50,  payable  on  or  before  July  tenth  to 
the  order  of  Roe,  which  note  was  indorsed  by  Roe  and  by  the  plain- 
tiffs and  delivered  to  said  bank,  and  the  note  of  May  twenty-eighth 
was  delivered  to  Roe.  When  said  note  became  due  Roe  signed  the 
defendant's  name  to  a  note  of  $186.50,  which  note  he  then  indorsed 
and  the  plaintiffs  indorsed  the  same  and  it  was  used  in  part  renewal 
of  the  $206.50  note  of  June  twenty-fifth,  Roe  paying  the  balance 
thereof  in  cash.  The  note  of  June  twenty-fifth  was  somewhat 
mutilated,  as  is  the  custom  of  said  bank  when  a  note  is  paid,  and  it 
was  then  delivered  to  Roe  by  the  bank.  When  the  note  of  July 
tenth  became  due  it  was  not  paid,  and  plaintiffs  paid  the  bank  the 
amount  due  thereon  and  took  the  note  and  subsequently  sued  the 
defendant  thereon.  The  defendant  by  an  answer  interposed  in 
that  action  denied  the  making  of  said  note,  and  the  trial  of  that 
action  resulted  in  a  judgment  in  favor  of  the  defendant.  In 
December,  1901,  the  plaintiffs  demanded  of  Roe  the  note  of  June 
25, 1900,  and  Roe  delivered  it  to  the  plaintiffs  and  they  thereupon 
commenced  this  action  thereon. 

The  defendant  alleges  that  the  plaintiffs  are  not  the  real  parties 
in  interest,  and  that  the  note  of  June  twenty-fifth  was  signed  by 
him  for  the  purpose  of  renewing  his  note  of  April  eighteenth  and 
for  no  other  purpose,  and  that  said  Roe  and  plaintiffs  diverted  the 
note  in  suit  from  the  purpose  for  which  it  was  given  to  them.    On 
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or  about  the  17th  day  of  July,  1900,  the  amount  of  defendant's  note 
of  April  eighteenth  was  paid  to  the  bank  and  said  note  was  trans- 
ferred to  and  is  now  the  property  of  the  wife  of  said  Roe.  The 
defendant  admits  that  he  signed  the  note  in  suit,  and  it  was  con- 
oededly  so  signed  for  the  purpose  of  renewing  either  the  note  of 
Roe  dated  May  twenty-eighth  or  the  note  of  defendant  dated  April 
eighteenth.  The  court  at  the  conclusion  of  the  trial  said  to  the 
jury :  "  It  appears  from  the  evidence  in  this  case  that  this  note  in 
question  was  executed  for  the  purpose  of  renewing  a  note  signed  by 
Hewitt  Roe  or  a  note  signed  by  the  defendant,  in  either  event  the 
plaintiffs  are  entitled  to  recover,  so  you  are  directed  to  render  a 
verdict  in  favor  of  the  plaintiffs  for  the  sum  of  $207.26." 

The  defendant  asked  to  go  to  the  jury  upon  the  questions :  First. 
Whether  the  plaintiffs  at  the  time  they  took  the  $186.50  note  on 
the  9th  or  10th  of  July,  1900,  knew  it  was  not  signed  by  the  defend- 
ant. Second.  Whether  the  plaintiffs  are  the  real  parties  in  interest. 
Third.  Whether  the  note  in  suit  was  diverted  by  plaintiffs  and  Roe 
from  the  purpose  for  which  it  was  executed. 

The  court  in  refusing  to  submit  the  issues  to  the  jury  evidently 
assumed  that  the  defendant  in  any  action  hereafter  brought  against 
him  upon  the  note  of  April  eighteenth  could  allege  and  prove  that 
he  gave  a  note  to  Roe  and  plaintiffs  for  the  purpose  of  renewing 
said  note  of  April  eighteenth,  and  the  court  must  also  have  assumed 
that  such  proof  together  with  proof  that  a  judgment  had  been  ren- 
dered against  the  defendant  on  said  note  so  given  for  the  purpose 
of  renewing  the  note  of  April  eighteenth,  notwithstanding  such  note 
had  been  diverted  from  the  purpose  for  which  it  was  given,  would 
be  a  complete  defense  to  any  action  so  to  be  brought  upon  said  note 
of  April  eighteenth.  The  bank  was  not  in  any  way  a  party  to  the 
alleged  diversion  of  said  note  of  June  twenty-fifth,  and  the  note  of 
April  eighteenth  was  not  paid  or  in  any  way  affected  by  the  alleged 
unauthorized  and  fraudulent  diversion  of  such  note  by  Roe  and  the 
plaintiffs.  If  an  action  had  been  brought  by  the  bank  against  the 
defendant  on  the  note  of  April  eighteenth,  the  facts  as  claimed  by 
the  defendant  herein  would  not  have  been  a  defense  to  such  action, 
and  if  not  a  defense  in  an  action  by  the  bank  such  facts  would  not 
be  a  defense  in  an  action  brought  by  Mrs.  Roe  if  she  obtained  her 
title  in  good  faith  directly  from  the  bank.    The  parties  to  this  action 
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are  directly  concerned  in  the  question  of  the  diversion  of  the  note. 
If  the  plaintiffs  fraudulently  diverted  the  note  from  the  purpose  for 
which  it  was  given,  they  should  not  be  allowed  to  recover  against 
the  defendant  thereon,  and  the  question  of  the  diversion  of  the  note 
should  have  been  submitted  to  the  jury. 

A  serious  question  also  arises  as  to  whether  the  plaintiff  can  in 
any  event  recover  on  this  note  which  was  paid  by  Roe,  the  principal 
•debtor  thereon,  in  the  manner  stated.  It  may  be  assumed  that  the 
bank  on  discovering  that  the  defendant  did  not  sign  the  note  of  July 
tenth,  could  have  required  Roe  to  return  the  note  of  June  twenty- 
fifth  in  exchange  for  the  note  then  in  their  possession.  That  was 
not  done.  The  note  of  July  tenth  was  paid  to  the  bank  by  the 
plaintiffs  who  had  by  their  indorsement  guaranteed  the  genuineness 
of  the  maker's  signature  thereto.  The  plaintiffs  are  the  original 
•creditors,  and  Roe,  the  original  debtor,  had  given  the  note  for  which 
the  note  in  question  was  used  as  a  renewal,  in  payment  of  his 
indebtedness  to  them.  As  the  note  of  June  twenty-fifth  was  used 
the  defendant  was  an  accommodation  maker  thereof,  of  which  fact  the 
plaintiffs  had  knowledge.  Whether  the  plaintiffs  have,  on  their 
evidence,  any  legal  claim  against  the  defendant  on  the  note  which 
was  so  taken  from  the  bank  and  held  by  the  principal  debtor  for 
over  a  year  before  it  was  redelivered  to  the  plaintiffs,  is  doubtful. 
.  Even  if  the  note  of  June  twenty-fifth  was  not  diverted  from  the 
purpose  for  which  it  was  given,  if  the  plaintiffs  when  they  indorsed 
the  note  of  $186.50  knew  that  Roe  had  signed  the  defendant's  name 
thereon,  and  they  also  knew  the  extent  of  Roe's  authority  from  the 
defendant  to  sign  his  name  to  or  on  notes,  and  all  the  circumstances 
•connected  with  the  same,  they  should  not  now  be  allowed  to  say 
that  the  note  of  June  twenty-fifth  was  not  paid  as  against  the 
defendant.  The  defendant  at  least  should  have  an  opportunity  to 
have  the  questions  of  fact,  the  determination  of  which  is  vital  to 
the  maintenance  of  this  action,  submitted  to  and  decided  by  a  jury. 
The  judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  «vent. 
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Seward  Clapper,  Appellant,  v.  Robert  H.  Strong,  Defendant^ 
Impleaded  with  The  Village  of  Nassau,  Respondent. 

Mechanics  lien  far  a  public  improvement— the  notice  need  net  be  verified. 

The  Lien  Law  (Laws  of  1807,  chap.  418)  does  not  require  the  verification  of  notices 
of  mechanics'  liens  filed  against  a  Tillage  on  account  of  public  improvements. 

Appeal  by  the  plaintiff,  Seward  Clapper,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  The 
Village  of  Nassau,  entered  in  the  office  of  the  clerk  of  the  county 
of  Rensselaer  on  the  14th  day  of  July,  1903,  upon  an  order  entered 
in  said  clerk's  office  on  the  14th  day  of  July,  1903,  sustaining  the 
said  defendant's  demurrer  to  the  plaintiff's  complaint,  and  also  from 
such  order  upon  which  the  said  judgment  was  entered. 

N.  £.  Spalding,  for  the  appellant. 

S.  J.  Daring,  for  the  respondent 

Chase,  J. : 

The  plaintiff  performed  work  for  the  defendant  Strong.  The 
defendant  Strong  performed  work  and  furnished  materials  for 
the  defendant,  the  village  of  Nassau,  a  municipal  corporation. 
Plaintiff  duly  filed  with  said  village  an  unverified  notice  of  lien 
in  the  form  prescribed  by  section  12  of  the  Lien  Law  (Laws  of 
1897,  chap.  418,  as  amd.  by  Laws  of  1902,  chap.  37)  for  the  value 
of  the  work  so  performed  by  him  under  his  contract  with  said 
Strong.  This  action  is  brought  to  foreclose  said  lien.  The  corpo- 
ration demurred  to  the  plaintiff's  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  and  the  plaintiff  was  given  leave  to  amend 
his  complaint.  The  respondent  insists  that  it  is  necessary  to  verify 
a  notice  of  lien  on  account  of  public  improvements  and  that  with- 
out such  verification  the  notice  is  a  nullity.  Prior  to  the  passage 
of  the  lien  Law  above  cited  there  were  two  separate  acts  regu- 
lating the  filing  of  mechanics'  liens,  one  of  1885  (Chap.  342,  as 
amd.)  where  the  lien  was  against  real  property  for  claims  arising 
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for  the  improvement  thereof;  the  other  of  1878  (Chap.  315,  as 
amd.)  where  the  lien  was  against  the  fund  in  the  control  ox  a 
city  and  applicable  to  the  payment  of  pnblic  improvements  made 
by  it  therein.  {Brace  v.  City  of  Gloverwitte,  39  App.  Div.  25.) 
Some  sections  of  article  1  of  said  Lien  Law  apply  only  to  private 
property  and  others  only  to  pnblic  improvements.  {Brace  v.  City 
of  GloversvMle, 167  N.  Y.  452.)  Section  9  of  said  Lien  Law  relates 
to  notices  of  lien  on  real  property,  and  section  12  to  notices  of  lien 
on  account  of  public  improvements.  A  lien  for  public  improve- 
ments does  not  attach  to  any  real  property,  but  is  confined  to  the  fund 
in  the  possession  of  the  municipality  applicable  to  the  payment  of 
the  public  improvement  on  account  of  which  the  services  were 
rendered  or  materials  furnished.  None  of  the  provisions  in  either 
of  the  sections  referred  to  purport  to  extend  to  or  affect  liens  other 
than  those  expressly  provided  for  in  the  section.  Said  section  12  is 
complete  in  itself,  and  it  can  and  should  be  construed  without  read- 
ing with  it  section  9  which  relates  wholly  to  an  entirely  different 
lien.  Only  the  general  provisions  of  article  1  of  said  lien  Law  are 
applicable  to  the  different  liens  in  said  article  mentioned.  Section 
12  of  said  lien  Law  is  a  substitute  for  sections  2  and  3  of  chapter 
315  of  the  Laws  of  1878,  as  amended  by  chapter  629  of  the  Laws  of 
1892.  (Report  of  Commissioners  of  Statutory  Revision  1897 
[Assem.  Doc.  of  1897,  No.  80],  p.  401.)  The  omission  from  said 
section  12  of  the  provision  relating  to  the  verificatipn  of  the 
notice  of  lien  contained  in  the  statutes  of  which  said  section  is  a 
substitute  must  have  been  intentional.  The  Lien  Law  does  not 
show  that  it  is  the  policy  of  the  Legislature  to  prevent  liens  being 
filed  without  the  solemnity  of  a  verification.  There  is  no  provi- 
sion in  said  section  12  for  verifying  a  notice  of  lien  on  account 
of  pnblic  improvements,  neither  is  there  any  provision  requiring 
a  verification  of  a  notice  of  lien  provided  for  by  either  articles 
4  or  5  of  said  lien  Law,  and  statements  to  be  filed  at  the  expiration 
of  the  first  or  any  succeeding  term  of  one  year  after  the  filing  of  a 
chattel  mortgage,  are  not  required  to  be  verified.  (Lien  Law, 
§  95,  as  amd.  by  Laws  of  1901,  chap.  219.)  We  conclude  that  it  is 
not  necessary  to  verify  notices  of  lien  filed  on  account  of  public 
improvements.  (See  Heydecker  Mechanics'  liens,  72,  206.)  The 
demurrer,  however,  was  properly  sustained  for  the  reasons  stated 
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by  the  court  at  Special  Term.    (Clapper  v.  Strong,  41  Misc.  Rep. 
184;  83  N.  T.  Supp.  935.) 
The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs,  with  leave 
to  amend  complaint  upon  payment  of  costs  within  twenty  days  after 
the  entry  of  judgment  of  affirmance  and  notice  thereof. 


Patrick  W.  Oullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  Robert  F.  Monobief  and 
Others,  Respondents. 

Evidence-— admissibility  of  dips  from  a  cash  register  to  prow  that  sales  were  net 
made —  they  are  only  admissible  when  the  witness  cannot  recollect  the  facte  without 
their  aid. 

In  an  action  in  which  the  issue  involved  is  whether  the  defendant,  a  merchant, 
made  certain  sales  on  certain  specified  days,  slips  taken  from  the  cash  register 
used  in  the  merchant's  store,  which  automatically  recorded  all  moneys  placed 
therein,  are  inadmissible  to  prove  that  the  sales  in  question  were  not  made 
(even  though  the  merchant  testifies  that  he  correctly  entered  in  the  cash  register 
the  proceeds  of  all  sales  made  by  him  on  the  days  mentioned)  where  the  mer. 
chant  claims  to  have  a  clear,  positive  and  distinct  recollection  as  to  the  occur- 
rences in  his  store  on  the  days  in  question  and  testifies  that  the  alleged  sales 
were  not  made. 

The  slips  from  the  cash  register  are  not  books  of  account,  but  memoranda  made 
by  a  party  in  his  own  interest,  and  are,  therefore,  only  admissible  as  auxiliary 
to  the  party's  evidence  when  he  is  unable  to  distinctly  recollect  the  facts 
without  their  aid. 

Appeal  by  the  plaintiff,  Patrick  W.  Oullinan,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Rensselaer  on  the  20th  day  of  March, 
1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  14th  day  of  April,  1903,  denying  the  plain- 
tiff's motion  for  a  new  trial  made  upon  the  minutes. 

S.  B.  Mead  and  Albert  O.  Briggs,  for  the  appellant  i 

Lewis  K  Griffith,  for  the  respondents  Moncrief  &  Frauds. 
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Chase,  J. : 

The  defendants  Moncrief  &  Francis  are  druggists,  and  for  more 
than  seventeen  years  have  been  engaged  in  a  retail  drng  business  at 
No.  77  Congress  street,  Troy.  They  duly-  made  application  for  a 
liquor  tax  certificate,  and  on  July  2, 1901,  obtained  a  certificate  to 
traffic  in  liquors  under  subdivision  3  of  section  11  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897, 
chap.  312). 

A  bond  was  given  by  them  conditioned,  among  other  things,  that 
they  would  not  violate  any  of  the  provisions  of  said  law.  The 
defendant  the  Fidelity  and  Deposit  Company  of  Maryland  was  the 
surety  on  said  bond.  The  plaintiff  claims  that  the  condition  of  said 
bond  was  violated  on  the  22d  and  24th  days  of  January,  1902,  and 
this  action  is  brought  to  recover  the  penalty  of  said  bond.  On 
the  trial  of  the  action  one  F.,  who  is  a  special  agent  of  the  excise 
department,  testified  that  on  said  twenty-fourth  day  of  January,  at 
twelve-thirty  p.  m.,  he  purchased  of  the  defendant  Moncrief,  at  said 
place,  a  half  pint  of  brandy  without  the  written  prescription  of  a 
regularly  licensed  physician,  and  paid  him  seventy-five  cents  there- 
for ;  and  three  other  special  agents  of  said  department  testified  that 
they  were  present  at  said  sale,  and  that  the  sale  was  made  as  testified 
by  said  F.  The  said  witnesses  for  the  plaintiff  did  not  see  Francis 
in  said  store  January  twenty-fourth. 

Moncrief  denied  that  he  sold  F.  any  brandy.  Francis  testified 
that  the  particular  shape  of  bottle  in  which  F.  testified  that  the 
brandy  was  delivered  to  him  had  not  for  several  years  been  used  in 
said  store.  Moncrief  also  testified  that  he  was  not  in  the  store  at 
twelve-thirty  p.  m.  January  twenty-fourth,  and  that  his  reason  for  so 
testifying  was  that  he  invariably  left  the  store  for  his  dinner  at 
or  prior  to  twelve  o'clock,  and  that  he  did  not  return  until  one  or 
after  one  o'clock.  He  was  cross-examined  in  relation  to  the  time 
when  he  left  the  store,  and  testified :  "  I  have  a  cash  system  by  which 
I  tell  whether  I  was  in  the  store  or  not ;  '  A '  is  my  letter ;  anything 
-charged  that  day,  and  '  A'  is  opposite  it,  is  me :  if  it  is  c  B '  it  is  my 
partner ;  those  entries  were  made  in  the  cash  book ;  the  cash  book 
is  in  the  store  ;  I  didn't  bring  it  because  I  wasn't  told  to ;  I  will  bring 
it  after  dinner  if  the  court  says  so ;  the  cash  book  would  not  show  if 
Any  entries  were  made  between  the  hours  of  twelve  and  one." 
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After  an  intermission  the  defendant  Francis  was  sworn  and  testi- 
fied that  they  used  a  cash  register  in  January,  1902,  and,  continu- 
ing, testified :  "  We  press  the  amount  of  their  purchase  and  press 
the  number  of  the  clerk  and  turn  the  crank  and  it  registers  on  a 
detailed  slip  inside ;  at  the  end  of  the  day  we  take  them  off  and  put 
on  a  fresh  one,  and  we  have  the  record  that  goes  on  in  the  store  all 
day  long;  these  sales  are  distinguished  by  each  having  a  letter; 
Mr.  Moncrief  is  '  A '  and  I  am  '  B ;  *  we  press  *  A  *  for  Moncrief 
and  then  the  amount  purchased  and  turn  a  crank  and  it  prints  a 
detailed  slip  inside ;  we  file  the  slips  used,  put  them  in  an  envelope 
and  date  them  and  put  them  away ;  I  keep  account  of  that ;  I  do 
it  in  the  morning  the  first  thing ;  *  *  *  when  a  customer 
buys  more  than  one  article  we  put  down  the  total  amount  of  the 
purchase." 

He  further  testified :  "  The  machine  was  in  good  working  order 
and  registered  correctly ;  *  *  *  this  machine  has  been  used  six 
years  and  continues  to  account  correctly ;  we  had  no  clerk  in  our 
store  at  this  time  ;  *  *  *  we  enter  on  the  cash  register  a  charge 
made ;  we  make  every  transaction  that  goes  in  the  store  a  record  of 
on  that  slip ;  it  goes  through  the  cash  register." 

He  also  testified :  "  We  keep  a  cash  book ;  I  have  not  compared 
the  cash  book  with  these  slips ;  I  simply  brought  them  because  the 
cash  book  and  they  will  agree ;  it  would  take  a  short  time  to  get  the 
cash  book  here ;  I  will  not  send  over  and  get  it  because  I  think 
these  slips  are  enough ;  that  is  the  only  reason  I  won't  do  it ;  I 
think  that  is  evidence  enough ;  my  counsel  did  not  tell  me  to  bring 
the  cash  book." 

The  witness  F.  had  also  testified  that  he  purchased  a  half  pint  of 
brandy  of  Moncrief  in  said  store  on  January  twenty-second.  The 
entries  in  the  cash  register  are  made  on  narrow  pieces  of  paper 
called  slips.  The  slips  from  the  cash  register  which  had  been 
indorsed  January  twenty-second  and  January  twenty-fourth  were 
offered  in  evidence,  and  the  plaintiff  objected  to  their  being  received 
in  evidence  on  the  ground  that  they  were  immaterial,  incompetent 
and  no  proof  of  anything  in  the  case.  The  objections  were  over- 
ruled and  the  plaintiff  was  given  an  exception.  The  witness  F. 
testified  that  at  the  time  he  purchased  the  brandy  he  also  purchased 
another  article,  the  price  of  which  was  twenty-one  cents,  and  that 
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he  paid  to  Moncrief  for  the  brandy  and  the  article  so  purchased  the 
sum  of  ninety -six  cents.  The  slip  indorsed  January  twenty-fourth 
does  not  contain  an  item  of  ninety-six  cents.  This  slip  was  used 
before  the  jury  as  proof  that  the  plaintiff's  witnesses  were  mistaken 
or  untruthful  in  saying  that  F.  paid  Moncrief  ninety-six  cents  on 
said  day  in  January.  The  only  claim  made  by  the  plaintiff  is  that 
the  brandy  was  sold  to  F.  by  Moncrief  in  the  absence  of  Francis. 
There  is  not  a  word  of  testimony  by  Moncrief  in  any  way  relating 
to  a  cash  register  unless  it  is  in  that  part  of  his  testimony  hereinbe- 
fore quoted.  He  did  not  testify  that  he  entered  in  the  cash  register 
the  proceeds  of  any  or  all  sales  made  by  him  on  the  days  mentioned, 
neither  did  he  testify,  nor  is  there  any  evidence,  that  the  cash  on 
hand  at  the  close  of  the  day  balanced  with  the  total  of  the  items  on 
the  slip  in  the  cash  register.  There  is  a  total  failure  of  evidence  to 
establish  the  correctness  of  the  items  on  the  slip  so  far  as  the  trans- 
action in  question  is  concerned. 

"We  are  also  of  the  opinion  that  the  slips  from  the  cash  register 
should  not  have  been  received  in  evidence  even  if  Moncrief  had 
testified  that  he  correctly  entered  in  the  cash  register  the  proceeds 
of  all  sales  made  by  hitn  on  the  days  mentioned.  These  slips  from 
the  cash  register  are  not  books  of  account  but  memoranda  made  by 
a  party  in  his  own  interest.  Moncrief  did  not  require  the  memo- 
randa to  aid  his  recollection.  The  memoranda  were  not  offered  or 
received  in  evidence  while  Moncrief  was  giving  his  testimony. 
They  were  received  at  a  subsequent  session  of  the  court  as  inde- 
pendent affirmative  evidence  in  favor  of  the  defendants.  Moncrief 
claimed  to  have  a  clear,  positive  and  distinct  recollection  as  to  the 
occurrences  in  his  store  on  the  days  in  question  and  he  testified  that 
F.  did  not  purchase  brandy  there  as  alleged. 

The  rule  in  regard  to  the  admission  of  original  entries  as  evidence 
is  stated  in  National  Ulster  Comity  Bcmk  v.  Madden  (114  N.  Y. 
280)  as  follows :  "  Original  entries  made  by  a  witness  are  admissible 
as  auxiliary  to  his  evidence  only  when  he  is  unable  to  distinctly 
recollect  the  fact  without  the  aid  of  it.  This  proposition  seems 
well  settled  in  this  State  by  a  current  of  authority  for  the  last  fifty 
years  which  now  requires  adherence  to  it,  unless  it  may  be  seen  that 
it  works  unjustly  upon  the  rights  of  the  parties.  The  rule  which 
renders  such  entries  admissible  rests  upon  the  principle  of  necessity 
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for  the  reception  of  secondary  evidence,  and  is  not  applicable  where 
the  witness  has  a  distinct  recollection  of  the  essential  facts  to  which 
they  relate.  The  primary  common-law  proof  is  then  furnished  and 
the  necessity  for  evidence  of  the  lesser  degree  does  not  arise.  And 
this  right,  so  qualified,  to  introduce  such  secondary  evidence  is  the 
better  rule  in  view  of  the  opportunity  which  otherwise  might  exist 
to  superadd  a  written  memorandum  to  the  evidence  of  a  witness 
which  it  cannot  be  said  might  not  sometimes  be  improperly  made 
available  to  strengthen  his  testimony  with  a  court  or  jury,  and  such 
may  be  within  reasonable  apprehension  until  the  moral  infirmity  of 
human  nature  becomes  exceptionally  less  than  it  yet  has." 

The  court  in  People  v.  McLaughlin  (150  N.  Y.  365)  say :  "  An 
original  entry  or  a  memorandum  made  by  a  witness  at  the  time  of  a 
transaction  is  admissible  in  evidence  as  auxiliary  to  his  testimony 
only  when  without  its  aid  he  is  unable  to  distinctly  recollect  the 
fact  to  which  it  relates.  The  evidence  is  admitted  only  as  a  matter 
of  necessity.  Where  the  witness  has  a  distinct  recollection  of  the 
essential  facts  to  which  the  entry  relates  so  that  primary  common- 
law  proof  may  be  furnished,  the  necessity  for  secondary  evidence 
does  not  arise  and  it  is  incompetent." 

The  receipt  of  such  slips  as  evidence  was  error  for  which  the 
judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Jennie  L.   Sherman,  Respondent,  v.  Sarah  E.  MoCabtht, 

Appellant. 

An  extension  of  time  to  answer  is  a  waiter  of  objections  to  the  form  of  a  complaint* 

Where  the  defendant  in  an  action  serves  papers  on  a  motion  to  strike  out  certain 
portions  of  the  complaint  as  scandalous  and  redundant,  and  to  require  the 
plaintiff  to  separately  state  and  number  her  causes  of  action,  and,  at  the  same 
time,  procures  from  the  plaintiff's  attorney  a  stipulation  extending  the  time  to 
answer,  which  stipulation  does  not  reserve  to  the  defendant  the  right  to  make 
such  motion,  the  motion,  if  not  made  until  after  the  time  when  the  defendant's 
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time  to  answer  would  have   expired   but   for  the  stipulation,  should  be 
denied. 
A  party  procuring  a  stipulation  or  an  order  extending  the  time  to  answer  or 
demur,  waives  all  objections  to  the  form  of  the  complaint,  unless  the  right  to 
make  a  motion  relating  thereto  is  reserved  in  the  stipulation  or  order. 

Appeal  by  the  defendant,  Sarah  E.  McCarthy,  from  an  order  of 
the  Supreme  Court,  made  at  the  Saratoga  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Essex  on  the  23d  day  of 
July,  1903,  denying  the  defendant's  motion  to  strike  ont  certain 
portions  of  the  complaint  as  scandalous  and  redundant  and  to  require 
the  plaintiff  to  separately  state  and  number  her  causes  of  action. 

The  time  for  the  defendant  to  answer,  except  for  the  stipulation 
extending  such  time,  expired  prior  to  the  time  when  this  motion 
was  made.  The  motion  papers  herein  were  served  personally  on 
the  attorneys  for  the  plaintiff,  and  at  the  same  time  the  defendant 
procured  of  the  plaintiff's  attorneys  a  stipulation  extending  her  time 
to  answer  the  complaint  without  reserving  the  right  to  make  this  or 
any  motion  relating  to  the  form  of  the  complaint. 

Fred  W.  Dudley,  for  the  appellant. 

Edward  T.  Stokes,  for  the  respondent. 

Chase,  J. : 

The  courts  have  quite  uniformly  held  that  where  a  party  pro- 
cures a  stipulation  or  an  order  extending  his  time  to  answer  or 
demur  he  waives  all  objections  to  the  form  of  the  complaint  unless 
the  right  to  make  a  motion  relating  thereto  is  reserved  in  such  stipu- 
lation or  order. 

Thus,  in  Brooks  v.  Hcmchett  (36  Hun,  70),  where  a  motion  wag 
made  for  an  order  requiring  the  plaintiff  to  separate  and  number 
the  several  causes  of  action  set  forth  in  his  complaint,  and  for  an 
order  directing  that  the  complaint  be  made  more  definite  and  certain, 
an  ordei  was  made  at  the  Special  Term  requiring  the  plaintiff  to 
separately  state  and  number  the  several  causes  of  action  set  forth  in 
his  complaint,  the  court  at  General  Term  reversed  such  order  and 
said :  "  It  appears  that  the  defendant  procured  extensions  of  time 
to  answer  or  demur,  both  by  stipulation  of  the  plaintiff  and  the 
order  ot  the  county  judge  and  in  procuring  the  stipulation  and  order 
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he  did  not  reserve  the  right  to  move  to  correct  the  complaint. 
This  was  a  waiver  of  all  objections  to  the  complaint  and  a  bar  to 
the  motion.  It  involves  an  admission  that  the  complaint  is  in  form 
to  require  an  answer." 

In  Smith  v.  Pfster  (39  Hun,  147),  where  a  motion  was  made  for 
an  order  directing  that  an  amended  complaint  be  set  aside  and  held 
for  nanght  for  the  reason  that  it  was  insufficient  as  an  amended  com- 
plaint, the  court  say :  "  The  defendants  had  waived  their  right  to 
make  the  motion  by  procuring  an  order  extending  their  time  to 
answer  the  amended  complaint  or  demur,  without  reserving  the  right 
to  move  to  set  it  aside.  The  procuring  of  extension  of  time  implies 
that  the  complaint  is  sufficient  to  require  an  answer  or  demurrer." 

In  Garrison  v.  Carr  (34  How.  Pr.  187),  where  a  motion  was  made 
to  set  aside  a  complaint  as  inconsistent  with  the  summons,  the  court 
say :  "  But  I  think  that  the  defendant  must  be  held  to  have  accepted 
the  complaint  as  it  is  and  to  have  waived  the  objection  of  its  non- 
conformity to  the  summons.  He  has  obtained  an  extension  of  time 
to  answer  and  this  is  an  admission  that  the  complaint  was  to  be 
answered." 

In  Bowmwn  v.  Sheldon  (5  Sandf.  657)  the  court  say :  "  An  order 
enlarging  the  time  to  answer  should  be  regarded  as  an  admission  by 
the  party  obtaining  it  that  he  means  to  answer  the  complaint  as  it 
stands  and  should,  therefore,  operate  as  a  bar  to  a  future  motion  for 
its  alteration,  unless  by  the  terms  of  the  order  the  right  to  make  the 
motion  is  expressly  given." 

For  many  years  there  has  been  a  formal  rule  of  practice  (General 
Rules  of  Practice,  rule  22)  prescribing  the  time  within  which 
certain  motions  relating  to  the  pleadings  must  be  made.  Such  rule 
is  a  bar  to  at  least  a  part  of  the  defendant's  motion.  The  rule 
stated  in  the  decisions  quoted  has  not  been  limited  to  the  motions 
enumerated  in  said  Supreme  Court  rule  22.  It  is  a  rule  which 
results  from  the  general  principles  relating  to  waiver,  and  as  the 
necessary  consequence  and  effect  of  a  defendant  obtaining  a  stipula- 
tion or  order  extending  his  time  to  plead,  without  suggesting  that 
the  complaint  is  not  in  such  form  as  he  is  entitled  to  have  it  before 
serving  his  answer  or  demurrer  and  reserving  in  such  stipulation  or 
order  the  right  to  make  a  motion  to  have  the  complaint  corrected. 

In  Southworth  v.  Bewnett  (58  N.  T  659)  and  Stokes  v.  Behrenes 
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(23  Misc.  Rep.  442),  called  to  our  attention  by  the  appellant,  it  is 
held  that  the  time  when  a  party  should  be  put  to  his  election  as  to 
which  of  two  inconsistent  causes  of  action  or  defenses  he  will  rely 
upon,  is  in  the  discretion  of  the  court. 

These  decisions  do  not  affect  the  respondent's  contention  in  this 
case.  The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 


The  People  op  the  State  op  New  York  ex  rel.  Dutilh-Smtth, 
McMillan  &  Company,  Relator,  v.  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  Respondent. 

Corporate  tax — time  when  such  tax  is  payable  —  a  foreign  corporation,  hating  its 
principal  office  in  the  State  of  New  York,  which  simply  sells,  under  an  agency, 
the  goods  of  another  corporation  through  agents  acting  in  foreign  countries,  is  not 
liable  to  tarn. 

Section  181  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1901, 
chap.  5JJ8),  which  imposes  a  license  fee  upon  corporations  and  provides, 
"The  tax  imposed  by  this  section  on  a  corporation  not  heretofore  subject  to 
its  provisions  shall  be  paid  on  the  first  day  of  December,  nineteen  hundred  and 
one,  to  be  computed  upon  the  basis  of  the  amount  of  capital  stock  employed 
by  it  within  the  State  during  the  year  preceding  such  date,  unless  on  such 
date  such  corporation  shall  not  have  employed  capital  within  the  State  for  a 
period  of  thirteen  months,  in  which  case  it  shall  be  paid  within  the  time  other- 
wise provided  by  this  section/'  should  be  construed  to  mean  that  if  the  corpo- 
ration has  not  done  business  for  twelve  months,  it  shall  pay  the  license  fee  at 
the  time  otherwise  prescribed  in  the  section,  to  wit,  between  twelve  and  thir- 
teen months  after  it  shall  have  commenced  to  employ  capital  within  the  State 
of  New  York. 

A  corporation  organized  under  the  laws  of  the  State  of  Delaware,  whose  sole 
business  consists  in  selling,  under  a  contract  of  agency,  the  goods  of  another 
corporation  in  foreign  countries,  through  agencies  in  such  foreign  countries, 
the  orders  for  the  goods  and  the  purchase  price  being  sent  directly  to  its 
principal,  and  which  maintains  its  principal  office  in  the  city  of  New  York, 
using  it  simply  as  a  headquarters  for  the  transmission  of  orders  to  its  agents 
and  for  the  receipt  of  reports  from  such  agents,  does  not  employ  any  capital 
in  the  State  of  New  York. 

App  Div.— Vol.  XO.        36 
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Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
28th  day  of  July,  1903,  directed  to  Nathan  L.  Miller,  as  Comptroller 
of  the  State  of  New  York,  commanding  him  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  Albany  all  and  singular  his 
proceedings  had  in  imposing  a  license  fee  upon  the  relator  under 
section  181  of  the  Tax  Law,  and  a  franchise  tax  under  section  182 
of  the  Tax  Law,  for  the  year  ending  October  31,  1901. 

The  relator  is  a  corporation  organized  under  the  laws  of  the  State 
of  Delaware.  Its  authorized  capital  stock  is  $500,000,  of  which 
$100,000  was  issued  for  cash,  and  $400,000  for  the  good  will  of  the 
firm  of  Dutilh-Smith,  McMillan  &  -Co.  of  Philadelphia.  On  or 
about  September  15,  1901,  the  relator  moved  its  principal  office 
from  Philadelphia  to  New  York  city,  where  it  has  since  been  main- 
tained. In  1902  the  Comptroller  stated  an  account  for  license  fee 
against  the  relator  of  $625,  and  for  franchise  tax  for  the  year  end- 
ing October  31,  1901,  $750.  Upon  an  application  for  read justment 
thereof,  the  license  fee  was  reduced  to  $312.50  and  the  tax  to  $375. 
This  determination  the  relator  seeks  to  have  reviewed  upon  this  writ 
of  certiorari. 

Theodore  Z.  JFrothingham,  for  the  relator. 

John  Cunneen,  Attorney-General,  and  William  H.  Wood,  for 
the  respondent. 

Smith,  J. : 

By  section  181  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd. 
by  Laws  of  1901,  chap.  558)  the  license  fee  is  to  be  computed  upon 
the  basis  of  the  capital  stock  employed  by  the  corporation  within  this 
State  during  the  first  year  of  carrying  on  its  business.  The  section 
then  reads :  "  The  tax  imposed  by  this  section  on  a  corporation  not 
heretofore  subject  to  its  provisions  shall  be  paid  on  the  first  day  of 
December,  nineteen  hundred  and  one,  to  be  computed  upon  the  basis 
of  the  amount  of  capital  stock  employed  by  it  within  the  State  during 
the  year  preceding  such  date,  unless  on  such  date  such  corporation 
shall  not  have  employed  capital  within  the  State  for  a  period  of 
thirteen  months,  in  which  case  it  shall  be  paid  within  the  time  other- 
wise provided  by  this  section."  While  this  provision  of  the  statute 
is  not  clear,  the  only  interpretation  possible  which  will  give  effect 
to  its  provisions  is,  that  if  the  corporation  has  not  done  business  for 
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Hwelve  months  it  shall  pay  the  license  fee  at  the  time  otherwise 
prescribed  in  the  section,  to  wit,  between  twelve  and  thirteen 
months  after  it  shall  have  commenced  to  employ  capital  within  the 
State.  Inasmuch  as  the  company  did  not  come  into  the  State  until 
September  15, 1901,  it  had  not  at  the  time  this  tax  was  stated  in 
the  Comptroller's  account  employed  capital  within  this  State  for  a 
period  of  twelve  months,  and  was,  therefore,  not  then  subject  to  the 
payment  of  the  license  fee.  The  readjustment  of  this  tax,  however, 
was  upon  October  6,  1902.  At  that  time  the  relator  had  been 
employing  capital  within  the  State  for  twelve  months,  and  was 
properly  subject  to  the  payment  of  this  license  fee  upon  the  actual 
capital  employed  within  the  State  during  said  twelve  months,  and 
the  first  question  presented  for  our  determination  is  as  to  what  part 
of  the  capital  of  the  relator  was  employed  within  the  State  of  New 
York. 

From  the  evidence  presented  to  the  Comptroller  it  appeared  that 
this  corporation  was  simply  acting  as  the  agent  of  the  American  Car 
and  Foundry  Company.  By  the  contract  of  its  agency  the  relator 
was  not  permitted  to  sell  any  goods  in  the  United  States.  Its 
business  was  solely  in  making  contracts  in  foreign  countries.  These 
contracts  were  made  through  the  agencies  in  those  foreign  countries, 
and  the  orders  were  sent  direct  to  the  American  Car  and  Foundry 
Company  as  was  also  the  money  due  upon  the  contracts.  The  com- 
pensation of  the  relator  was  two  and  one-half  per  cent  upon  the 
contract  prices  paid.  There  was  in  addition  to  this  some  construction 
work,  which  was  sublet,  however,  but  which  was  entirely  carried  on 
in  England,  and  outside  of  the  United  States  and  the  State  of  New 
York.  In  fact,  the  New  York  office  of  this  corporation  appears  to 
have  been  simply  the  headquarters  in  which  were  received  the 
reports  from  these  various  agents,  and  from  which  were  given  to 
them  their  instructions. 

We  are  unable  to  find  any  capital  of  the  relator  employed  within 
the  State  of  New  York.  While  the  good  will  of  a  corporation  has  ' 
been  held  at  times  to  be  a  part  of  the  capital  employed  within  this 
State,  it  has  never  been  so  held  where  substantially  all  the  business  of 
the  corporation  was  carried  on  in  foreign  countries.  Its  business 
was  that  of  selling  goods  exclusively  in  foreign  countries,  and  there, 
it  seems  to  me  its  capital,  including  its  good  will,  was  employed 
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The  mere  fact  that  the  headquarters  were  in  New  York,  from  which 
place  directions  were  given  and  at  which  place  orders  were  received, 
does  not  change  the  nature  of  the  business  from  one  essentially 
foreign  to  one  transacted  within  the  State.  (See  People  ex  rd. 
Chicago  Junction,  etc.,  Co.  v.  Roberts,  154  N.  Y.  1.) 

The  decision  of  the  Comptroller  should,  therefore,  be  reversed 
with  fifty  dollars  costs  and  disbursements  to  the  relator. 

All  concurred. 

Determination  of  the  Comptroller  reversed,  with  fifty  dollars 
costs  and  disbursements  to  the  relator. 


Town  of  Palatine  and  Others,  Respondents,  v.  The  Canajoharib 
Water  Supply  Company  and  Joseph  M.  Johnson,  Appellants. 

Tarty  —  an  action  for  an  injury  to  a  town  bridge  should  be  brought  in  the  name  of 
the  town — the  commissioners  of  highway  should  not  be  joined  as  parties  plaintiffs 
—  demurrer  which  sufficiently  alleges  a  misjoinder  of  parties  plaintiff. 

Under  chapter  7  of  the  Laws  of  1889,  relating  to  the  bridge  across  the  Mohawk 
river  connecting  the  village  of  Canajoharie  in  the  town  of  Ganajoharie  with 
the  village  of  Palatine  Bridge  in  the  town  of  Palatine,  which  provides,  "here- 
after the  said  free  bridge  and  the  approaches  thereto  shall  be  under  the  control 
and  direction  of  the  commissioners  of  highways  of  the  towns  of  Canajoharie 
and  Palatine,  *  *  *  and  the  costs  and  expenses  of  maintaining  said  bridge 
and  approaches  and  keeping  the  same  in  repair  shall  be  borne  equally  by  said 
towns  of  Canajoharie  and  Palatine,"  an  action  to  restrain  the  alleged  unlawful 
laying  of  water  pipes  upon  such  bridge  and  to  recover  damages,  alleged  to 
have  resulted  therefrom,  should  be  brought  in  the  names  of  the  two  towns  and 
it  is  improper  to  join  with  them,  as  parties  plaintiff,  the  highway  commission- 
ers of  said  towns. 

The  following  demurrer  served  in  such  an  action,  "  The  defendants  demur  to  the 
complaint  of  the  plaintiffs  herein  and  allege  as  the  ground  of  their  demurrer 
that  there  is  a  misjoinder  of  parties  plaintiff.  That  neither  Henry  C.  Miller, 
as  Commissioner  of  Highways  of  the  Town  of  Canajoharie,  Montgomery 
County,  N.  Y.,  John  H.  Van  Wie,  Adam  A.  Saltsman  or  Charles  Bauder  as 
Commissioners  of  Highways  of  the  Town  of  Palatine,  Montgomery  County, 
N.  Y.,  should  have  been  a  party  plaintiff;  neither  one  has  any  legal  capacity 
to  sue,"  if  regarded  as  a  demurrer  upon  two  grounds,  viz.,  Fiist,  that  there  is 
a  misjoinder  of  parties  plaintiff;  and  second,  that  the  plaintiffs,  who  are  com- 
missioners of  highways,  have  not  legal  capacity  to  sue,  should  be  overruled,  as 
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section  490  of  the  Code  of  Civil  Procedure  provides  that  a  demurrer  upon 
either  of  these  grounds  "  must  point  out  specifically  the  particular  defect  relied 
upon." 

If,  however,  the  demurrer  be  viewed  as  stating  but  one  ground  of  demurrer, 
viz.,  that  there  was  a  misjoinder  of  parties  plaintiff  in  that  neither  of  the  high- 
way commissioners  named  should  have  been  a  party  plaintiff,  as  neither  of 
them  had  any  legal  capacity  to  sue  upon  the  cause  of  action  stated  in  the  com- 
plaint, there  would  be  a  sufficient  compliance  with  the  provision  of  the  Code 
requiring  the  defect  relied  upon  to  be  pointed  out. 

Smith  and  Houghton,  JJ.,  dissented. 

Appeal  by  the  defendants,  The  Canajoharie  Water  Supply  Com- 
pany and  another,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  Montgomery  on  the  24th  day  of  June,  1903,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  Fulton  Special 
Term,  overruling  the  defendants'  demurrer  to  the  plaintiffs'  complaint. 

The  cause  of  action  stated  in  the  complaint  is  one  to  restrain  the 
defendants  from  unlawfully  laying  water  pipes  upon  and  over  a 
highway  bridge  across  the  Mohawk  river,  which  is  the  boundary  line 
between  the  towns  of  Palatine  and  Canajoharie,  and  for  damages  to 
said  bridge  and  its  approaches  by  reason  of  laying  said  pipes  thereon. 
There  were  joined  as  plaintiffs  each  of  said  towns  and  the  commis- 
sioners of  highways  of  such  towns.  It  is  alleged  in  the  complaint 
that  "  the  plaintiffs  commissioners  are  given  the  control  of  said  bridge 
and  the  approaches  thereto  by  virtue  of  Chapter  7  of  the  Laws  of 
1889." 

The  demurrer  interposed  is  as  follows :  "  The  defendants  demur 
to  the  complaint  of  the  plaintiffs  herein  and  allege  as  the  ground  of 
their  demurrer  that  there  is  a  misjoinder  of  parties  plaintiff.  That 
neither  Henry  C.  Miller,  as  Commissioner  of  Highways  of  the  Town 
of  Canajoharie,  Montgomery  County,  N.  Y.,  John  H.  Van  Wie, 
Adam  A.  Saltsman  or  Charles  Bander  as  Commissioners  of  High- 
ways of  the  Town  of  Palatine,  Montgomery  County,  N.  Y.,  should 
have  been  a  party  plaintiff ;  neither  one  has  any  legal  capacity  to  sue." 

From  the  judgment  overruling  this  demurrer  the  defendants  have 
appealed. 

Andrew  J.  Nellis,  for  the  appellants. 

Henry  V.  Borst,  for  the  respondents. 
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Chester,  J. : 

If  the  demurrer  herein  is  to  be  regarded  as  one  upon  two  grounds, 
viz. :  First,  that  there  is  a  misjoinder  of  parties  plaintiff ;  and 
second,  that  the  plaintiffs  who  are  commissioners  of  highways  have 
not  legal  capacity  to  sue,  it  is  evident  that  the  demurrer  was  properly 
overruled,  because  the  Code  requires  that  a  demurrer  on  either  of 
these  grounds  "must  point  out  specifically  the  particular  defect 
relied  upon  "  (Code  Civ.  Proc.  §  490),  and  that  has  not  been  done 
in  this  demurrer,  unless  the  statement  as  to  the  first  ground,  that 
neither  of  the  commissioners  should  have  been  a  party,  amounts 
to  a  compliance  with  that  requirement. 

The  appellants  insist,  however,  that  there  is  but  one  ground  of 
demurrer  alleged  and  that  is  a  misjoinder  of  parties  plaintiff,  and 
that  the  demurrer  specifically  points  out  the  particular  defect  relied 
upon  where  it  states  that  neither  of  the  commissioners  named  should 
have  been  a  party  plaintiff,  as  neither  of  them  has  any  legal  capacity 
to  sue ;  that  is,  as  is  claimed,  no  legal  capacity  to  sue  for  the  cause 
of  action  stated  in  this  complaint.  Viewed  in  that  light  it  would 
appear  that  there  has  been  a  sufficient  compliance  with  the  provision 
requiring  the  defect  relied  upon  to  be  pointed  out  to  raise  the  ques- 
tion of  a  misjoinder  of  parties  plaintiff.  The  defect  is  that  under 
the  law  these  commissioners  have  no  right  to  sue  in  their  names  as 
commissioners  for  the  cause  of  action  stated  in  the  complaint,  and, 
therefore,  they  should  not  have  been  joined  with  their  respective 
towns  as  plaintiffs,  and  that  having  been  so  joined  there  is  a  mis- 
joinder of  parties  plaintiff.  When  the  allegation  of  want  of  capacity 
is  regarded  as  a  reason  for  the  misjoinder  and  not  as  a  separate  ground 
of  demurrer,  the  pleading  as  a  whole  is  sufficiently  specific,  we  think, 
in  pointing  out  the  particular  defect  relied  upon  to  require  us  to 
consider  the  question  of  misjoinder  on  its  merits. 

It  is  alleged  in  the  complaint  that  the  plaintiffs  commissioners 
are  given  control  of  the  bridge  in  question  and  the  approaches 
thereto  by  virtue  of  chapter  7  of  the  Laws  of  1889.  That  act  was 
an  amendment  to  section  3  of  chapter  280  of  the  Laws  of  1867, 
and  the  last-named  act  was  one  to  amend  chapter  143  of  the  Laws 
of  1859,  entitled  "An  act  for  a  free  bridge  over  the  Mohawk 
river."  The  amendment  of  1889  provided  that  "hereafter  the 
said  free  bridge  and  the  approaches  thereto   shall  be  under   the 
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control  and  direction  of  the  commissioners  of  highways  of  the 
towns  of  Canajoharie  and  Palatine,  *  *  *  and  the  costs  and 
expenses  of  maintaining  said  bridge  and  approaches  and  keeping 
the  same  in  repair  shall  be  borne  equally  by  said  towns  of  Cana- 
joharie and  Palatine."  Prior  to  that  amendment,  as  a  reference  to 
the  legislation  referred  to  shows,  the  bridge  had  been  in  control 
of  the  trustees  of  the  villages  of  Canajoharie  and  Palatine  Bridge. 
The  former  village  is  at  one  end  of  the  bridge  in  the  town  of  Canfr- 
joharie,  and  the  latter  village  is  at  the  other  end  of  the  bridge 
in  the  town  of  Palatine.  Prior  to  the  amendment,  as  well  as 
afterwards,  the  expenses  of  maintaining  the  bridge  and  approaches 
and  keeping  the  same  in  repair  were  borne  by  the  towns  of  Palatine 
and  Canajoharie.  It  is  clear  that  the  only  purpose  and  effect  of  the 
amendment  of  1889  was  to  take  the  control  of  the  bridge  in  question 
from  the  trustees  of  the  two  villages  respectively  and  to  place  such 
control  in  the  commissioners  of  highways  of  the  respective  towns 
of  Canajoharie  and  Palatine.  The  bridge  formed  a  part  of  the 
highway  between  these  two  towns. 

Among  the  general  powers  of  highway  commissioners  in  towns 
under  the  Highway  Law  (Laws  of  1890,  chap.  568)  is  to  "  have  the 
care  and  superintendence  of  the  highways  and  bridges  therein." 
(§  4.)  That  law  also  provides  that "  when  such  bridges  are  constructed 
over  streams  or  other  waters  forming  the  boundary  line  of  towns, 
either  in  the  same  or  adjoining  counties,  such  towns  shall  be  jointly 
liable  to  pay  such  expenses."  (§  130,  as  amd.  by  Laws  of  1902, 
chap.  321.)  The  words  "control  and  direction"  in  the  amend- 
ment of  1889  to  the  local,  law  have,  I  think,  no  broader  significance 
with  reference  to  the  duties  and  powers  of  the  commissioners  of 
highways  of  the  two  towns  in  question  than  have  the  words  "  care 
and  superintendence"  in  section  4  of  the  Highway  Law  with 
reference  to  the  duties  and  powers  of  commissioners  of  highways  in 
the  towns  of  the  State.  In  either  case  the  commissioners  of  highways 
are  officers  or  agents  of  the  towns,  charged  with  the  duties  and 
clothed  with  the  power  specified  under  these  laws,  and  the  commis- 
sioners who  are  plaintiffs  were  vested  by  the  amendment  of  1889 
to  the  local  law  only  with  like  powers  and  duties  as  were  con- 
ferred by  the  general  law  upon  commissioners  of  highways  with 
respect  to  highways  and  bridges  in  towns.     The  bridge  in  question 
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was  maintained  by  the  two  towns  at  their  joint  expense,  and  the 
plaintiff  commissioners,  as  officers  of  these  towns  respectively,  were 
simply  their  agents  under  the  law  in  the  control  and  direction 
thereof,  and  any  suit  which  they  were  required  to  bring  with  relation 
to  an  enroachment  upon  the  bridge  should,  therefore,  be  brought 
in  the  same  way  as  any  suit  in  relation  to  highways  under  the  care 
and  superintendence  of  commissioners  of  highways. 

A  town  is  now  a  municipal  corporation  (Town  Law  [Laws  of 
1890,  chap.  569],  §  2),  and  the  Town  Law  (§  182)  provides  that 
actions  or  special  proceedings  for  the  benefit  of  a  town,  including 
an  action  to  recover  damages  for  injury  to  the  property  or  rights 
of  a  town,  shall  be  in  the  name  of  the  town.  More  than  this,  the 
Highway  Law  in  section  15,  in  relation  to  actions  for  injuries  to 
highways,  provides  that "  the  commissioners  of  highways  may  bring 
an  action  in  the  name  of  the  town  against  any  person  or  corporation 
to  sustain  the  rights  of  the  public  in  and  to  any  highway  in  the 
town,  and  to  enforce  the  performance  of  any  duty  enjoined  upon 
any  person  or  corporation  in  relation  thereto." 

Kegardless  of  what  the  law  formerly  was  which  permitted  com- 
missioners of  highways  to  prosecute  certain  actions  in  their  own 
name  of  office,  the  cause  of  action  stated  in  this  complaint  can,  as 
the  law  now  stands,  only  be  prosecuted  by  the  commissioners  of 
highways  in  the  name  of  the  towns  of  which  they  are  officers.  That 
an  action  to  recover  damages  for  the  destruction  of  a  bridge  was 
properly  brought  in  the  name  of  the  town  was  decided  by  this 
court  in  Town  of  Fort  Covington  v.  U.  S.  &  0.  Ii.  li.  Co.  (8  App. 
Div.  223)  and  which  decision  was  affirmed  in  the  Court  of  Appeals 
(156  N.  Y.  702). 

The  judgment  overruling  the  demurrer  should  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs. 

All  concurred,  except  Smith  and  Houghton,  JJ.,  dissenting. 

Interlocutory  judgment  reversed,  with  costs,  and  the  demurrer 
sustained,  with  costs. 
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Geobge  A.  Kent,  an  Abutting  Owner  on  Court  Street  and  a 
Taxpayer  of  the  City  of  Binghamton,  Respondent,  v.  The  Com- 
mon Council  of  the  City  of  Binghamton  and  The  Bingham- 
ton  Railroad  Company,  Appellants. 

An  unsigned  opinion,  stating  after  a  discussion  of  the  facts  and  the  law  "Judgment 
is  granted  accordingly,  with  costs/'  is  not  a  decision  — if  otherwise  sufficient,  the 
statement  as  to  costs  is  defective. 

An  unsigned  opinion  written  by  a  justice  who  presided  at  the  trial  of  an  action 
at  the  Special  Term,  which  after  a  lengthy  discussion  of  the  facts  and  law 
concludes  as  follows:  "  If  I  am  correct  in  the  conclusions  reached,  the  plaintiff 
is  entitled  to  the  relief  demanded  in  his  complaint  and  to  a  permanent  injunc- 
tion restraining  the  municipality  from  enforcing  the  tax  levied.  Judgment  is 
granted  accordingly,  with  costs/'  cannot  take  the  place  of  the  formal  decision 
required  by  section  1022  of  the  Code  of  Civil  Procedure,  and  in  the  absence  of 
such  a  decision,  the  Judgment  rendered  in  the  action  will  be  reversed  and  the 
case  remitted  to  the  Special  Term  for  a  decision. 

Bemble,  that  the  case  being  one  in  which  costs  were  in  the  discretion  of  the  court, 
even  if  the  opinion  could  be  regarded  as  a  decision,  it  did  not  comply  with 
the  provision  of  the  Code  which  directs  that  "  in  an  action  where  the  costs 
are  in  the  discretion  of  the  court,  the  decision  or  report  must  award  or  deny 
costs,  and  if  it  awards  costs,  it  must  designate  the  party  to  whom  the  costs  to 
be  taxed  are  awarded." 

Appeal  by  the  defendants,  The  Common  Council  of  the  City  of 
Binghamton  and  another,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Broome  on  the  9th  day  of  April,  1903,  upon,  as  stated  in 
said  judgment,  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Broome  Special .  Term,  restraining  the  defendants  from  collecting 
any  part  of  the  expense  of  paving  a  certain  portion  of  Court  street 
in  the  city  of  Binghamton. 

C.  A.  Collin,  for  the  appellants. 

D.  II.  Carver,  for  the  respondent. 

Chester,  J. : 

The  record  on  appeal  does  not  show  that  there  has  been  any  deci- 
sion in  this  case  as  required  by  section  1022  of  the  Code  of  Civi 
Procedure.     The  attorneys  have  apparently  regarded  the  unsigned 
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opinion  of  the  learned  justice  at  Special  Term  as  a  decision,  and 
upon  that  alone  the  clerk  has  entered  the  judgment  which  has 
been  appealed  from.  The  opinion,  after  a  lengthy  discussion  of  the 
facte  and  law,  concludes  as  follows :  "  If  I  am  correct  in  the  con- 
clusions reached,  the  plaintiff  is  entitled  to  the  relief  demanded  in 
his  complaint  and  to  a  permanent  injunction  restraining  the  munici- 
pality from  enforcing  the  tax  levied.  Judgment  is  granted  accord 
ingly,  with  costs." 

This  is  an  action  where  the  costs  are  in  the  discretion  of  the  court, 
and  the  section  of  the  Code  alluded  to  provides  that  "  in  an  action 
where  the  costs  are  in  the  discretion  of  the  court,  the  decision  or 
report  must  award  or  deny  costs,  and  if  it  awards  costs,  it  must 
designate  the  party  to  whom  the  costs  to  be  taxed  are  awarded." 
Even  if  the  opinion  could  properly  bo  regarded  as  a  decision,  the 
elause  quoted  therefrom,  which  is  all  there  is  touching  the  question 
of  costs,  shows  that  there  has  been  no  compliance  with  this  provision 
of  the  Code  and  that  the  court  has  not  designated  the  party  to 
whom  the  costs  to  be  taxed  are  awarded.  We  think,  however,  that 
the  opinion  cannot  stand  in  the  place  of  the  formal  decision  required 
by  the  Code.  It  is  apparent  it  was  not  intended  as  such,  and  if  it 
was  intended  by  the  justice  as  a  " short  decision"  he  would 
undoubtedly  have  signed  it  and  he  would  have  inserted  therein 
proper  directions  concerning  the  entry  of  the  judgment  and  in 
relation  to  costs.  As  it  is,  there  has  been  no  compliance  with  the 
section  referred  to  as  it  stood  at  the  time  of  the  trial,  which  was 
before  the  amendment  thereto  made  by  chapter  85  of  the  Laws  of 
1903,  and  which  section  required  the  decision  to  "  state  separately 
the  facts  found  and  the  conclusions  of  law,"  or  to  state  "  concisely 
the  grounds  upon  which  the  issues  have  been  decided,"  and  in  either 
case  to  "  direct  the  judgment  to  be  entered  thereon."  (See  Laws 
of  1895,  chap.  946.)  The  judgment,  therefore,  has  been  entered 
without  any  decision  upon  which  to  base  it.  The  case  has  been 
tried,  but  so  far  as  this  record  shows  has  not  been  decided.  It  is 
true  that  the  justice  has  expressed  the  opinion  that  the  plaintiff  is 
entitled  to  the  relief  demanded  in  the  complaint,  but  on  that 
opinion  a  formal  decision  should  have  been  prepared  as  required 
by  the  Code  as  a  foundation  for  the  judgment.  The  section  of  the 
Code  cited  requires  that  the  decision  when  filed  shall  form  part  of 
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the  judgment  roll,  and  the  stipulation  annexed  to  the  record  is,  that 
it  contains  a  true  copy  of  the  judgment  roll.  No  decision  being 
found  therein,  we  may  assume  that  none  has  been  filed  and  that  the 
judgment,  so  far  as  this  record  shows,  has  been  wrongly  entered. 

There  are  numerous  authorities  to  the  effect  that  in  a  situation 
like  this  the  appeal  is  not  in  a  condition  to  be  heard  upon  the  merits. 
(Hall  v.  Beston,  13  App.  Div.  116 ;  McManus  v.  P aimer ^  Id.  443  ; 
Bumham  v.  Denike,  54  id.  132 ;  Osborne  v.  IIeywardy  40  id.  78 ; 
Reynolds  v.  ^Etna  Life  Insurance  Co.,  6  id.  254 ;  Shaffer  v.  Mar- 
tin,  20  id.  304 ;    Wood  v.  Lary,  124  N.  Y.  83.) 

No  motion  having  been  made  to  vacate  the  judgment  for  want 
of  a  decision,  we  must  reverse  it  and  will  do  so,  without  costs  to 
either  party,  and  remit  the  case  to  the  Special  Term  for  decision. 

All  concurred. 

Judgment  reversed,  without  costs,  and  case  remitted  to  Special 
Term  for  decision. 


The  People  of  the  State  of  New  York  ex  rel.  George  A.  Van 
Noeder,  Relator,  v.  The  Sewer,  Water  and  Street  Commission 
of  the  Village  of  Saratoga  Springs,  N.  Y.,  and  Douglass  C. 
Moriarta,  President  of  Said  Commission,  Respondents. 

Legislative  power  oner  highways  and  streets  — an  act  making  it  unlawful  to  drive 
on  a  street  soliciting  patronage  is  constitutional — what  constitutes  a  violation 
thereof — almckman  in  Saratoga  Springs  must  be  licensed — the  power  to  grant 
licenses  is  discretionary  — conditions  may  be  imposed. 

The  Legislature  has  the  supreme  control  of  streets  and  public  highways  and  has 
the  right  to  regulate  and  restrict  their  use. 

Section  40  of  chapter  536  of  the  Laws  of  1902,  relative  to  the  village  of  Saratoga 
Springs,  which  makes  it  unlawful  for  any  hackman  to  "  permit  any  horse  or 
vehicle  to  stand  in  any  public  street  of  said  village  for  hire,  or  to  walk  or 
drive  through  the  streets  soliciting  patronage,"  is  constitutional. 

A  hackman  has  no  legal  right  to  carry  on  business  in  the  streets  of  such  village, 
and  where  he  accepts  a  license  conditioned  that  he  will  not  "  permit  any  horse 
or  vehicle  to  stand  in  any  public  street  of  said  village  for  hire,  or  to  walk  or 
drive  through  the  streets  soliciting  patronage/'  such  license  may  be  revoked  if 
he  violates  the  condition. 

Semble,  that  the  person  or  board  authorized  to  issue  the  license  is  clothed  with  a 
discretion  to  grant  or  revoke  it. 
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Evidence  that  about  two  o'clock  on  a  September  afternoon  a  hackman  drove 
slowly  up  and  down  one  of  the  principal  streets  in  the  village  looking  to  the 
right  and  left;  that  he  continued  to  do  so  until  five  minutes  after  three,  when 
a  man  on  the  sidewalk  beckoned  to  him  and  that  he  took  him  into  his  surrey  and 
drove  away  with  him;  that  he  returned  with  such  person  in  about  ten  minutes 
and  received  fifty  cents  fare  from  him,  and  that  from  that  time  until  about 
half-past  five  o'clock  he  continued  to  drive  slowly  and  continuously  up  and 
down  such  street  looking  on  either  side  as  he  drove,  is  sufficient  to  justify  a 
finding  that  the  hackman  was  engaged  in  soliciting  patronage  upon  the  streets 
in  violation  of  the  statutes  and  of  his  license. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  8th  day  of  October,  1903,  directed  to  The  Sewer,  Water  and 
Street  Commission  of  the  Village  of  Saratoga  Springs,  N.  Y.,  and 
another,  commanding  them  to  certify  and  return  to  the  office  of  the 
clerk  of  the  county  of  Saratoga  all  and  singular  their  proceedings 
had  in  revoking  a  license  issued  to  the  relator,  authorizing  him  to 
engage  in  the  business  of  a  hackman  and  of  carrying  passengers  for 
hire  in  said  village. 

T.  F.  Hamilton,  for  the  relator. 

Joseph  P.  Brsiman,  for  the  respondents. 

Chester,  J. : 

The  relator  was  a  licensed  hackman  in  the  village  of  Saratoga 
Springs.  By  section  40  of  chapter  506  of  the  Laws  of  1902  it  is 
made  unlawful  for  any  hackman  to  "  permit  any  horse  or  vehicle  to 
stand  in  any  public  street  of  said  village  for  hire,  or  to  walk  or  drive 
through  the  streets  soliciting  patronage."  The  relator  was  charged 
before  the  president  of  the  sewer,  water  and  street  commission  of 
the  village  with  a  violation  of  this  law  and  with  a  violation  of  the 
condition  on  which  his  license  was  issued.  After  a  hearing  the 
charges  were  sustained  and  the  relator's  license  revoked.  The  pur- 
pose of  this  writ  is  to  review  that  determination. 

It  is  urged  by  the  relator  that  the  law  under  which  he  was 
licensed  and  pursuant  to  which  his  license  was  revoked  is  counter  to 
section  6  of  article  1  of  the  State  Constitution,  the  claim  being  thai 
he  has  been  deprived  of  his  property  without  due  process  of  law. 
It  seems  to  me  a  complete  answer  to  this  contention  is  that  the 
relator  has  no  legal  right  to  conduct  his  business  in  a  public  street, 


Digitized  by  VjOOQIC 


PEOPLE  ex  rbl.  VAN  NORDER  v.  SEWER  COM.     557 


A  pp.  Div.]  Third  Department,  January,  1904. 

except  he  does  so  under  a  lawful  license  authorizing  him  so  to  do. 
The  law  in  question  does  not  prohibit  the  relator  from  engaging  in 
the  occupation  of  a  hackman,  but  simply  lays  down  salutary  rules 
prohibiting  his  soliciting  patronage  as  such  hackman  in  the  public 
streets.  The  Legislature  has  the  supreme  control  of  the  streets  and 
public  highways  and  has  the  right  to  regulate  and  restrict  their  use. 
{People  v.  Kerr,  27  N.  Y.  188,  *92.) 

In  Cohen  v.  Mayor,  etc.,  of  New  York  (113  N.  Y.  537),  which 
was  a  case  involving  the  question  of  the  right  of  a  municipality  to 
permit  the  storage  of  a  wagon  in  a  public  street,  Judge  Peokham, 
writing  for  the  court,  said :  "  The  primary  use  of  a  highway  is  for 
the  purpose  of  permitting  the  passing  and  repassing  of  the  public, 
and  it  is  entitled  to  the  unobstructed  and  uninterrupted  use  of  the 
entire  width  of  the  highway  for  that  purpose.  *  *  *  It  is  no 
answer  to  the  charge  of  nuisance  that,  even  with  the  obstruction  in 
the  highway,  there  is  still  room  for  two  or  more  wagons  to  pass,  nor 
that  the  obstruction  itself  is  not  a  fixture.  If  it  be  permanently,  or 
even  habitually  in  the  highway,  it  is  a  nuisance.  The  highway  may 
be  a  convenient  place  for  the  owner  of  carriages  to  keep  them  in, 
but  the  law,  looking  to  the  convenience  of  the  greater  number,  pro- 
hibits any  such  use  of  the  public  streets.  The  old  cases  said  the 
king's  highway  is  not  to  be  used  as  a  stable  yard,  and  a  party  can- 
not eke  out  the  inconvenience  of  his  own  premises  by  taking  in  the 
public  highway." 

The  law  in  question  here  was  clearly  one  for  the  protection  of 
the  public  and  to  secure  to  them  the  uninterrupted  use  of  the  streets 
of  the  village,  free  from  interference  by  hackmen,  either  in  obstruct- 
ing the  streets  with  their  unemployed  vehicles  or  by  their  importu- 
nities or  solicitations  for  patronage. 

When  the  Legislature  gave  to  the  municipality  the  right  to 
license  hackmen  under  certain  restrictions  and  conditions,  the  act 
was  a  lawful  exercise  of  legislative  power.  In  order  to  enjoy  the 
benefits  of  the  license  so  authorized  the  licensee  is  bound  to  comply 
with  the  lawful  restrictions  imposed  as  a  condition  of  issuing  the 
license.  The  license  to  this  relator  was  issued  by  the  commission, 
as  the  authorized  agents  of  the -village  of  Saratoga  Springs,  and 
was  accepted  by  the  relator  subject  to  all  the  laws  of  the  State,  the 
ordinances  of  the  commission  and  of  the  village  regulating  the  use 
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of  the  streets,  and  contained  a  proviso  that  a  violation  of  any  of  its 
conditions  wonld  result  in  its  forfeiture. 

One  of  such  ordinances  provided  for  two  hack  stands,  which 
were  maintained  by  the  village  pursuant  to  the  ordinance,  where 
licensed  vehicles  might  stand  while  waiting  for  employment,  and 
one  of  the  conditions  fully  set  forth  in  the  license  was  that  the 
relator  should  not  "  permit  any  horse  or  vehicle  to  stand  in  any 
public  street  of  said  village  for  hire,  or  to  walk  or  drive  through  the 
streets  soliciting  patronage."  He  was  charged  with  violating  that 
condition.  If  that  charge  was  true  it  was  a  breach  of  the  contract 
under  which  he  received  his  license  and  under  the  terms  thereof  it 
was  forfeited.  So  also  if  it  was  true  there  has  been  no  interference 
with  any  of  the  rights  of  the  relator,  constitutional  or  otherwise, 
except  such  as  he  expressly  agreed  might  be  interfered  with  in  case 
he  violated  any  of  the  conditions  under  which  his  license  was  issued 
to  him.  It  is  urged,  however,  that  the  relator  had  an  absolute  right 
to  a  license  upon  his  paying  the  stipulated  charge  therefor,  and  that 
the  commission  had  no  discretion  in  the  matter  of  issuing  it,  and 
that,  therefore,  they  had  no  right  to  impose  the  condition  named  in  the 
statute,  or  to  revoke  the  license  for  its  violation,  but  that  is  evi- 
dently not  so,  as  this  commission  is  given  the  power  under  the  law 
to  establish  such  ordinances,  by-laws  and  regulations  as  they  shall 
deem  proper  and  reasonable  to  regulate,  restrain  and  license  all 
hackmen  engaged  in  carrying  passengers  for  hire ;  to  fix  the  amount 
to  be  paid  for  a  license  in  each  case  and  to  prohibit  any  hackman 
from  carrying  on  any  such  business  in  the  village  without  having 
previously  obtained  a  license  (Laws  of  1902,  chap.  506,  §  9,  subd. 
23,  as  amd.  by  Laws  of  1903,  chap.  192)  and  to  issue  such  license. 
(Id.  §  41.) 

Under  similar  statutes  it  has  been  held  that  the  person  or  board 
authorized  to  issue  the  license  was  clothed  with  a  discretion  to  grant 
or  ref use  it.  (People  ex  rel.  Schwab  v.  Grant,  126  N.  Y.  473 ; 
Matter  of  Armstrong  v.  Murphy,  65  App.  Div.  126;  People  ex 
rd.  Houston  v.  Mayor  of  New  York,  7  How.  Pr.  81.)  The  case 
of  People  ex  rel.  Osterhout  v.  Perry  (13  Barb.  206)  is  cited  in  sup- 
port of  the  contrary  doctrine,  but,  as  has  been  said,  that  case  "  is 
deemed  quite  doubtful  as  authority,  in  view  of  the  later  cases  upon  the 
subject."     (People  ex  rel.  Oumisky  v.  Wurster,  14  App.  Div.  556.) 


Digitized  by  VjOOQIC 


PEOPLE  bx  bkl.  VAN  NORDER  v.  SEWER  COM.    559 
App.  Div.]  Thikd  Department,  January,  1904. 

1  think,  therefore,  that  the  relator  had  no  property  right  which 
gave  him  the  privilege  to  carry  on  business  as  a  hackman  in  the 
streets  of  the  village  of  Saratoga  Springs  without  a  license,  and 
having  accepted  a  license  upon  a  condition  that  he  should  not 
solicit  patronage  in  the  public  streets,  a  violation  of  that  condition 
properly  resulted  in  a  forfeiture  of  his  license  in  accordance  with  its 
terms. 

Upon  the  question  as  to  whether  or  not  he  violated  the  condition 
there  was  presented  a  clear  question  of  fact  for  the  determination 
of  the  president  of  the  commission.  It  was  shown  that  the  relator 
on  the  4th  day  of  September,  1903,  from  about  two  o'clock  to  about 
three-five  o'clock  in  the  afternoon,  with  two  horses  hitched  to  a  sur- 
rey, drove  up  and  down  Broadway  in  the  village  of  Saratoga  Springs, 
going  slowly,  looking  to  the  right  and  to  the  left  as  he  drove ;  that 
at  five  minutes  after  three,  while  he  was  thus  driving,  a  man  on  the 
sidewalk  beckoned  to  him  and  he  turned  into  the  curb,  took  the 
man  into  his  surrey  and  drove  away  with  him ;  that  he  returned 
with  such  person  in  about  ten  minutes  and  received  fifty  cents  fare 
from  him,  and  that  from  that  time  until  five-thirty  o'clock  he  again 
continued  to  drive  slowly  and  continuously  up  and  down  Broadway, 
looking  on  either  side  as  he  drove.  The  place  where  he  drove  was 
in  the  heart  of  the  village,  passing  in  front  of  the  leading  hotels.  The 
act  of  soliciting  patronage  may  be  evidenced  quite  as  well  by 
conduct  as  by  word  of  mouth.  The  mere  facts  that  he  was  driving 
during  so  long  a  period  upon  a  busy  thoroughfare,  looking  along  as 
he  went,  to  the  sidewalks  and  the  hotels,  with  his  licensed  surrey,  and 
taking  up  a  passenger  who  he  found  upon  the  street,  was  quite 
sufficient  evidence  to  justify  the  conclusion  on  the  part  of  the  presi- 
dent of  the  commission  that  he  was  engaged  in  soliciting  patronage 
in  violation  of  the  statute  and  of  his  license.  We  think,  therefore, 
we  should  not  disturb  the  conclusion  of  the  president  of  the  com- 
mission as  being  against  the  evidence  or  the  weight  of  evidence. 

The  determination  should  be  confirmed,  without  costs. 

Determination  unanimously  confirmed,  without  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  The  North  Amer- 
ican Company,  Relator,  v.  Nathan  L.  Miller,  as  Comptroller  of 
the  State  of  New  York,  Respondent. 

Tax  on  a  foreign  corporation  —  under  what  circumstances  a  foreign  investment  com' 
pany  is  subject  thereto — proof  as  to  property  on  hand  being  capital  and  as  to  its 
form  of  investment. 

An  investment  company  incorporated  under  the  laws  of  the  State  of  New  Jersey 
had  its  principal  office  in  Jersey  City,  and  also  maintained  an  office  in  the  city 
of  New  York  where  its  principal  business  was  transacted. 

Its  business  consisted  in  purchasing,  holding  and  selling  the  stocks  and  bonds  of 
corporations  organized  under  the  laws  of  States  other  than  the  State  of  New 
York  and  doing  business  outside  of  the  State  of  New  York.  All  of  the  busi- 
ness relating  to  the  investment  or  reinvestment  in  said  stocks  and  bonds  was 
supervised,  if  not  actually  done,  at  the  New  York  office. 

During  the  years  ending  respectively  October  31, 1900,  and  October  31,  1901,  the 
corporation,  besides  furniture  in  an  office  for  which  it  paid  over  $2,000  rent,  and 
to  the  employees  in  which  it  paid  each  year  in  the  aggregate  wages  in  excess 
of  $23,000,  carried  large  monthly  bank  balances  in  the  State  of  New  York, 
and  held  in  the  State  of  New  York  a  large  amount  of  financial  securities.  It 
also  held  a  considerable  amount  of  bills  and  accounts  receivable  in  the  State  of 
New  York. 

The  treasurer  of  the  corporation  testified  that  it  had  no  surplus  during  the  years 
in  question,  and  that  it  had  not  earned  enough  to  pay  a  dividend. 

Held,  that  the  State  Comptroller  was  justified  in  imposing  a  franchise  tax  and 
license  fee  upon  the  corporation  for  the  years  in  question; 

That,  in  view  of  the  testimony  of  the  treasurer  of  the  corporation,  the  items  above 
enumerated  could  not  have  been  surplus  or  income,  and  must,  therefore,  have 
been  capital  employed  in  the  State  of  New  York; 

That  while  there  was  testimony  that  all  of  the  capital  of  the  corporation  was 
invested  in  the  stocks  and  bonds  of  other  foreign  corporations,  this  was  a  state- 
ment of  a  mere  conclusion,  the  correctness  of  which  the  Comptroller  was  to 
determine. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
15th  day  of  August,  1902,  directed  to  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  commanding  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Albany  all  and 
singular  his  proceedings  had  in  relation  to  the  revision  and  readjust- 
ment of  the  license  fee  and  franchise  tax  imposed  upon  the  relator 
for  the  years  ending  October  31,  1900,  and  October  31,  1901. 

The  relator  is  a  foreign  corporation  incorporated  under  the  laws 
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of  the  State  of  New  Jersey  as  an  investment  company,  and  has  its 
principal  office  in  the  city  of  Jersey  City,  and  also  maintains  an 
office  in  the  city  of  New  York,  where  its  principal  business  is 
transacted.  Its  authorized  capital  daring  the  year  ending  October 
31,  1900,  was  $50,000,000,  of  which  about  $40,000,000  was  issued, 
and  during  the  year  ending  October  31,  1901,  was  $12,000,000,  of 
which  $11,836,700  was  issued,  the  reduction  being  made  by  scaling 
down  the  value  of  assets  consisting  of  good  will,  and  each  stock- 
holder who  had  100  shares  receiving  instead  30  shares.  This  pro- 
ceeding is  brought  to  review  the  determination  of  the  Comptroller 
upon  a  revision  and  readjustment  of  an  account  for  taxes  and  for  a 
license  against  the  relator,  imposed  under  the  provisions  of  sections 
181  and  182  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by 
Laws  of  1901,  chap.  558). 

Alfred  Jareteki,  for  the  relator. 

John  Cunneen,  Attorney-General,  and  William  IT.  Wood,  for 
the  respondent. 

Chester,  J. : 

If,  during  the  years  in  question,  the  relator,  in  carrying  on  its 
business,  employed  any  portion  of  its  capital  stock  within  this  State 
there  is  no  question  but  that  it  was  liable  to  that  extent  for  the 
license  fee  and  tax  imposed  upon  it.  Its  business  was  that  of  an 
investment  company,  and  consisted  in  purchasing,  holding  and  sell- 
ing the  stocks  and  bonds  of  corporations  organized  under  the  laws 
of  States  other  than  the  State  of  New  York,  and  doing  business 
outside  of  this  State.  All  of  the  business  relating  to  the  invest- 
ment or  reinvestment  in  said  stocks  and  bonds  was  supervised,  if 
not  actually  done,  at  the  New  York  office.  In  conducting  that 
business  it  had  and  employed  within  this  State,  during  the  years  in 
question,  considerable  amounts  of  money  on  deposit,  as  well  as 
stocks,  bonds  and  other  securities,  and  these  moneys  and  securities, 
together  with  a  small  item  of  furniture  in  the  New  York  office^ 
have  been  made  the  basis  of  the  license  and  tax  imposed  upon  the 
relator.  The  capital  employed  within  the  State  is  represented  by 
the  money  and  securities  and  other  property  which  it  has  here  and 
App.  Div.— Vol.  XC.        36 
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which  it  employs  in  its  business,  and  formed  a  proper  basis  of  taxa- 
tion. (People  ex  rel.  Union  Trust  Co.  v.  Coleman,  126  N.  Y.  433 ; 
People  ex  rd.  Seth  Thomas  Clock  Co.  v.  Wemple,  133  id.  323.) 

The  relator  insists,  however,  that  substantially  the  same  question 
as  is  presented  in  this  case  for  determination  was  before  this  court 
upon  a  proceeding  to  review  a  like  tax  imposed  by  the  Comptroller 
upon  the  relator  for  a  former  year  and  that  his  action  in  so  impos- 
ing it  was  reversed  by  this  court  upon  the  authority  of  People  ex 
rd.  Chicago  Junction,  etc.,  Co.  v.  Roberts  (154  N.  Y.  1).  (People  ex 
rd.  North  American  Co.  v.  Roberts,  32  App.  Div.  631.) 

The  Chicago  Junction  case,  in  the  Court  of  Appeals,  upon  the 
authority  of  which  the  former  case  was  reversed,  was  decided  by  a 
divided  court,  three  of  the  judges  having  dissented  from  the  pre- 
vailing opinions,  and  can  hardly  be  regarded  as  a  controlling 
authority  for  a  case  so  unlike  it  as  the  one  here.  There  the  purpose 
for  which  the  corporation  was  organized  was  to  invest  its  capital  in 
the  stock  and  bonds  of  an  Illinois  corporation  and  its  whole  capital 
was  so  invested,  and  the  entire  business  transacted  in  this  State  was 
to  receive  and  distribute  the  dividends  or  income  derived  from  such 
investment.  It  was  held  that,  although  the  corporation  was  doing 
business  in  this  State,  no  part  of  its  capital  was  employed  here. 

So,  too,  the  former  case  in  this  court  (32  App.  Div.  631)  was 
decided  on  the  facts  then  here  and  which  led  the  court  to  the  con- 
clusion that  none  of  the  capital  of  the  relator  was  employed  in  this 
State  during  the  year  for  which  the  tax  was  imposed,  but  here  the 
record  shows  that  substantially  all  its  business  is  done  in  this  State ; 
that  in  the  year  ending  October  31,  1900,  the  relator  had  an  office 
in  New  York  city  for  which  it  paid  an  annual  rent  of  $2,227.74, 
having  furniture  therein  of  the  value  of  $1,500  ;  that  it  paid  salaries 
to  certain  officers,  clerks  and  stenographers  employed  in  the  city  of 
New  York,  amounting  to  $23,495.12;  that  its  average  monthly 
bank  balances  carried  in  the  State  was  $107,564.60  ;  that  its  average 
amounts  of  stocks,  bonds,  loans  on  call  or  other  financial  securities 
held  in  the  State  against  other  corporations,  joint  stock  companies, 
associations  or  individuals  was  $91,750.47,  and  that  the  average 
amount  of  bills  and  accounts  receivable  in  New  York  was  $16,666.66. 

The  record  also  shows  that  in  the  year  ending  October  31,  1901, 
it  paid  $2,316.72  rentals  in  New  York ;  that  its  office  furniture 
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there  was  of  the  value  of  $1,000;  that  it  paid  $23,998.47  salaries  to 
persons  employed  by  it  in  this  State ;  that  its  average  monthly  bank 
balances  carried  in  this  State  was  $491,963.83 ;  that  its  average 
amount  of  stocks,  bonds,  loans  on  call  or  other  financial  securities 
held  in  this  State  against  other  corporations,  joint  stock  companies, 
associations  or  individuals  was  $787,597.20,  and  that  the  average 
amount  of  its  bills  and  accounts  receivable  was  $22,866.66. 

The  treasurer  of  the  relator  testified  that  it  had  no  surplus  during 
the  years  in  question.  Therefore,  the  items  above  mentioned  could 
not  have  been  surplus.  His  testimony,  also,  was  that  up  to  the  date 
of  the  imposition  of  the  tax  the  company  had  not  earned  enough  to 
pay  a  dividend.  That  being  so,  these  items  were  not  income.  They 
must,  therefore,  have  been  capital  and  capital  employed  within  the 
State.  It  is  true  that  there  was  also  testimony  that  all  of  the  rela- 
tor's capital  was  invested  in  the  stocks  and  bonds  of  other  foreign 
corporations,  but  that  was  the  statement  of  a  mere  conclusion  which, 
with  the  facts  above  recited  before  him,  required  the  Comptroller 
to  determine  whether  or  not  the  conclusion  was  correct. 

The  Comptroller  decided  that  it  was  not,  and  imposed  a  tax  for 
the  year  ending  October  31,  1900,  on  a  basis  of  $200,814,  and  for 
the  year  ending  October  31,  1901,  on  a  basis  of  $1,281,833.49,  mak- 
ing a  total  tax  for  the  two  years  of  $2,223.97,  and  imposed  a  license 
fee  on  a  basis  of  $1,281,833.49,  amounting  to  $1,602.29. 

We  think  under  the  facts  before  him  he  was  within  the  law  when 
he  imposed  such  tax  and  license  fee.  The  determination  should, 
therefore,  be  confirmed,  with  fifty  dollars  costs  and  disbursements. 

Determination  of  the  Comptroller  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Jomr 

Spkab,  Deceased. 

Sarah   Spear,   Appellant;  William  EL  Spear  and  Others, 

Respondents. 

Will — a  provision  for  a  widow  "  in  lieu  of  dower  and  of  all  righto  statutory  and 
otherwise**  construed — it  dote  not  give  to  the  widow,  by  implication,  in  case  it  is 
refused,  her  distributive  share  of  the  estate. 

The  will  of  a  testator  provided  as  follows:  "  First.  After  all  my  lawful  debts  are 
paid  and  discharged  I  give,  devise  and  bequeath  to  my  wife  Sarah  Spear,  the 
sum  of  six  hundred  dollars  ($600),  this  sum  is  given  to  and  to  be  accepted  and 
received  by  her,  in  lieu  of  dower  and  of  all  rights  statutory  and  otherwise  on 
her  part  against  my  estate." 

It  then,  after  several  bequests  to  the  testator's  children  and  grandchildren, 
bequeathed  the  residuary  estate,  both  real  and  personal,  to  the  testator's  three 
sons.  Following  the  residuary  clause  was  a  direction  that  the  executors  sell 
all  the  real  and  personal  property  and  "  with  the  proceeds  thereof  to  pay  my 
debts  and  funeral  expenses  and  all  the  above  legacies." 

Held,  that  if  the  widow  accepted  the  bequest  of  1600,  she  would  not  be  entitled 
to  her  statutory  rights  under  section  2718  of  the  Code  of  Civil  Procedure,  but 
would  be  entitled  to  enforce  any  debt  existing  in  her  favor  against  the  estate; 

That  if  she  rejected  the  bequest  of  $000,  she  would  be  entitled  to  dower  and  to  her 
statutory  rights  under  section  2713  of  the  Code  of  Civil  Procedure  and  to 
enforce  any  debt  existing  in  her  favor  against  the  testator's  estate,  but  would 
not  be  entitled  to  a  distributive  share  of  the  testator's  personal  estate  the  same 
as  if  he  had  died  intestate. 

Appeal  by  Sarah  Spear  from  so  mnch  of  a  decree  of  the  Sur- 
rogate's Court  of  Washington  county,  entered  in  said  Surrogate's 
Court  on  the  21st  day  of  May,  1903,  as  construes  the  provisions 
in  the  will  of  John  Spear,  deceased,  made  for  the  benefit  of  6aid 
Sarah  Spear. 

The  will  in  question  contained  the  following  provision  : 

"  First  After  all  my  lawful  debts  are  paid  and  discharged  I  give, 
devise  and  bequeath  to  my  wife  Sarah  Spear,  the  sum  of  six  hundred 
dollars  ($600)  this  sum  is  given  to  and  to  be  accepted  and  received 
by  her,  in  lieu  of  dower  and  of  all  rights  statutory  and  otherwise  on 
her  part  against  my  estate." 

The  will,  after  giving  several  bequests  of  small  amounts  to 
children  and  grandchildren,  contains  the  following  residuary  clause : 
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"  Sixth.  All  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  I  give,  devise  and  bequeath  to  my  three  sons, 
William  Spear,  Samuel  Spear  and  George  Spear,  to  be  divided 
between  them  share  and  share  alike." 

It  then  contains  a  clause  directing  the  executors  to  sell  all  the 
testator's  real  estate  and  personal  property  and  "  with  the  proceeds 
thereof  to  pay  my  debts  and  funeral  expenses  and  all  the  above 


The  surrogate  decided  that  the  true  construction  and  legal  effect 
of  the  1st  paragraph  of  the  will  was  that  "  in  case  the  said  widow 
accepts  the  said  bequest  of  $600  she  thereby  cuts  off  her  right  of 
dower,  her  statutory  rights  under  section  2713  of  the  Code  of  Civil 
Procedure  and  any  debt  that  may  exist  in  her  favor  against  the 
estate ;  and  that  in  the  event  of  her  failure  or  refusal  to  accept  said 
bequest,  she  will  then  be  entitled  to  dower,  her  statutory  rights 
under  section  2713  of  the  Code  of  Civil  Procedure,  and  the  pay- 
ment of  any  debt  due  her  against  the  estate  of  said  testator." 
From  so  much  of  the  decree  as  contains  such  construction,  the 
widow  appeals. 

T.  W.  McArthwr,  for  the  appellant. 

James  C.  Rogers,  for  the  respondents. 

Chester,  J. : 

The  appellant  urges  that  the  language  of  this  will  is  effective  to 
give  the  widow  an  implied  alternative  legacy  in  addition  to  the 
ordinary  provision  in  lieu  of  dower,  which  entitles  her  in  case  she 
rejects  the  provision  for  her  benefit  in  the  will,  to  the  same  dis- 
tributive share  in  his  personal  estate  as  if  he  had  died  intestate. 
The  language  in  giving  the  legacy  is  that  it  is  "  to  be  accepted  and 
received  by  her,  in  lieu  of  dower  and  of  all  rights  statutory  and 
otherwise  on  her  part  against  my  estate."  She  relies  in  support  of 
her  contention  upon  Matter  of  Vowers  (113  N.  Y.  569).  That  was 
a  case  where  a  legacy  by  implication  was  upheld.  In  the  will  under 
consideration  there  the  provision  for  the  benefit  of  the  testator's 
wife  was  followed  by  this  clause :  "  This  provision  to  be  accepted  by 
my  wife  in  lieu  of  her  dower  right  and  distributive  share  in  my 
estate.    She  to  make  her  election  whether  she  accepts  this  provision 
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of  my  will  within  sixty  days  from  the  time  of  proving  the  same." 
The  will  there  contained  a  clause  giving  all  the  residue  of  the  testa- 
tor's property  to  his  nephew.  The  widow  rejected  the  provision 
within  the  time  stated  in  the  will  and  thereupon  claimed  that  6he 
was  entitled,  not  only  to  her  dower,  but  to  a  bequest  by  implication 
of  a  sum  equivalent  to  what  would  have  been  her  distributive  share 
had  the  testator  died  without  a  will,  and  the  Court  of  Appeals  so 
held,  overruling  the  construction  given  to  the  will  by  the  General 
Term  and  the  surrogate.  That  holding  was  based  upon  the  con- 
clusion that  the  words  of  the  testator  left  "  no  doubt  about  his  inten- 
tion and  can  have  no  other  reasonable  interpretation,"  and  that 
a  contrary  construction  required  "  that  the  words  relating  to  a  dis- 
tributive share  shall  have  no  meaning,  and  can  have  none,  and  must 
be  utterly  expunged  from  the  will."  It  was  said  by  Judge  Pinoh, 
who  wrote  the  opinion,  that  "  the  question  of  construction  raised  by 
the  language  of  the  testator  in  framing  the  provision  for  his  wife 
is  of  a  character  so  unusual  that  we  can  find  no  precise  parallel 
or  precedent  in  the  courts  of  our  own  State."  With  that  statement 
in  the  opinion  the  case  should  not  be  deemed  an  authority  for 
extending  the  doctrine  there  laid  down  beyond  the  precise  case 
there  decided. 

The  real  question  to  be  determined  is  what  was  the  intention  of 
the  testator,  and  that  must  be  found  from  the  will  itself  and  the 
surrounding  circumstances.  Here  there  was  no  provision  that  the 
bequest  to  the  testator's  wife  was  in  lieu  of  a  distributive  share  of 
his  estate  and  requiring  her  to  make  an  election,  but  instead  the 
bequest  to  her  was  "  in  lieu  of  dower  and  of  all  rights  statutory  and 
otherwise  on  her  part "  against  the  testator's  estate.  There  was,  of 
course,  no  intestacy,  and  in  such  case  the  widow  had  no  statutory  or 
any  other  right  to  a  distributive  share  of  the  testator's  personal  estate. 
The  words  employed  must  be  construed  in  the  light  of  the  facts  as 
they  exist.  Where  a  will  is  made,  effectually  disposing  of  the  testa- 
tor's personal  estate,  there  is  no  right  under  the  law,  statutory  or 
otherwise,  in  the  widow  to  have  a  share  of  such  personal  estate  under 
the  Statute  of  Distributions.  The  testator  does  not  say  the  bequest 
is  in  lieu  of  "  all  rights  "  as  in  case  of  intestacy,  and  thero  is  nothing, 
as  there  was  in  the  Vowers  case,  upon  which  to  uphold  a  legacy  by 
implication. 
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While  we  have  reached  the  conclusion  on  this  branch  of  the  case 
that  the  decision  of  the  surrogate  should  be  affirmed,  we  think  the 
decree  should  not  have  provided  that  the  acceptance  of  the  bequest 
would  cut  off  any  existing  debt  in  favor  of  the  widow  against  the 
estate.  It  is  true  that  it  does  not  appear  in  the  record  that  there  is 
any  such  debt.  Nor  does  it  appear  that  there  is  not.  It  may  be 
purely  an  academic  question  in  the  case,  but  if  so  it  should  not  have 
been  adjudicated  upon  by  the  surrogate.  The  bequest  to  the  widow 
follows  the  language  "  After  all  my  lawful  debts  are  paid  and  dis- 
charged I  give,1'  etc.,  and  in  the  7th  clause  the  executors  are 
required  with  the  proceeds  of  the  sale  of  the  testator's  property  to 
pay  his  debts.  No  exception  is  made  with  reference  to  a  debt  to 
his  wife,  and  the  intent  is  clear  that  a  construction  which  would  pre- 
vent the  collection  of  a  debt  in  her  favor,  if  she  has  one,  is 
unwarranted  by  the  language  employed  in  the  will. 

The  decree  should  be  modified  by  striking  out  the  provision 
respecting  a  debt  in  favor  of  the  wife  and  as  so  modified  affirmed, 
without  costs. 

All  concurred. 

Decree  modified  by  striking  therefrom  the  provision  respecting  a 
debt  in  favor  of  the  widow  and  as  so  modified  affirmed,  without 
costs. 


Otto  Davis,  by  Emma  Davis,  his  Guardian  ad  Litem,  Respondent, 
v.  The  Bkoadalbin  Knitting  Company,  Appellant. 

Under  a  complaint  alleging  a  cause  of  action  under  the  Employers'  Liability  Aetf 
proof  cannot  be  made  of  a  common-law  liability. 

Where  the  complaint  in  an  action,  brought  by  an  employee  against  an  employer 
to  recover  damages  for  personal  injuries  sustained  by  the  employee,  states  a 
cause  of  action  based  wholly  upon  the  Employers'  Liability  Act  (Laws  of  1902, 
chap.  600),  the  employee  cannot  recover  upon  proof  of  a  common-law  cause  of 
action,  if  seasonable  objection  is  made  thereto  and  no  amendment  of  the  com- 
plaint is  asked  for  or  allowed. 

Appeal  by  the  defendant,  The  Broadalbin  Knitting  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 


Digitized  by 


Google 


568        DAVIS  v.  BROADALBIN  KNITTING  CO. 

Thikd  Department,  Jahuaby,  1904.  [Vol.  90. 

entered  in  the  office  of  the  clerk  of  the  county  of  Fulton  on  the 
18th  day  of  February,  1903,  upon  the  verdict  of  a  jury  for  $1,200, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  13th  day 
of  February,  1903,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Lewis  &  Carr  and  Edward  W.  Douglas,  for  the  appellant 

Henry  V.  Borst  and  Florence  J.  Sullivan,  for  the  respondent 

Houghton,  J. : 

The  plaintiff  was  injured  while  in  the  employ  of  the  defendant 
and  brings  this  action  to  recover  damages. 

The  complaint  alleges  the  giving  of  a  notice  of  the  time,  place  and 
cause  of  the  injuries  to  the  plaintiff,  in  the  manner  and  within  the 
time  provided  by  the  Employers'  Liability  Act  (Laws  of  1902,  chap. 
600),  and  that  defendant  was  negligent  in  omitting  its  duty  of  see- 
ing that  its  "ways,  works  and  machinery"  were  proper  and  in 
proper  condition.  There  is  a  further  allegation  that  the  "  garnet 
machine,"  by  which  plaintiff  was  injured,  was  insufficiently  pro- 
tected and  was  improper  and  insufficient  for  the  purposes  for  which 
it  was  used. 

The  injury  occurred  in  November,  1902,  after  the  Employers' 
Liability  Act  became  a  law,  and  the  complaint  must,  we  think,  be 
construed  as  stating  a  cause  of  action  founded  upon  that  act 

The  plaintiff  failed  to  prove  the  cause  of  action  which  he 
alleged. 

A  garnet  machine  is  one  used  for  picking  and  cleaning  wool,  and 
consists  of  a  series  of  picking  cylinders  standing  about  twenty-two 
inches  from  the  floor.  It  was  the  custom  in  defendant's  mill  for  an 
employee  to  crawl  under  the  machine  and  lie  on  his  back  and  clean 
these  cylinders  from  underneath  while  they  slowly  revolved.  It 
was  while  doing  this  that  the  plaintiff's  foot  was  caught  between 
the  cylinders  and  he  was  injured. 

There  was  no  proof  that  this  machine  was  not  in  proper  repair,  or 
that  it  was  improper  or  insufficient  for  the  purpose  for  which  it  was 
designed,  or  that  the  plaintiff  was  injured  because  it  was  insufficiently 
protected.  There  was  no  obligation  on  the  part  of  the  defendant  to 
guard  these  cylinders  against  an  employee,  the  contact  with  which 
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could  be  had  only  by  crawling  under  the  machine.  The  negligence 
of  the  defendant,  if  there  was  any  negligence  at  all,  consisted  in  its 
failure  to  prescribe  a  safer  mode  of  cleaning  the  cylinders,  or  in 
failing  to  warn  the  plaintiff,  who  was  under  fif teen  years  of  age,  of 
the  danger  in  the  work,  or  in  permitting  an  employee  of  such  imma- 
ture years  to  engage  in  such  hazardous  business.  And  this  was  the 
theory,  against  defendant's  objection  that  such  a  cause  of  action  was 
not  alleged  in  the  complaint,  upon  which  the  case  was  tried  and 
submitted  to  the  jury.  No  amendment  of  the  complaint  that  it 
conform  to  the  proof,  or  that  it  be  amended  by  appropriate  allega- 
tions to  permit  such  proofs,  was  asked  for  upon  the  trial.  Whether 
such  amendment  would  have  been  proper,  or  whether  since  the 
Employers'  Liability  Act  an  employee  must  bring  his  action  for 
injuries  under  that  act,  or  whether  that  act  takes  away  from  him  his 
common-law  right  of  action,  we  do  not  now  decide.  It  is  sufficient 
for  the  present  case  that  against  the  defendant's  objection,  duly 
taken,  the  plaintiff  recovered  a  judgment  upon  a  common-law  cause 
of  action  when  his  complaint  set  forth  a  cause  of  action  wholly 
under  the  statute.  His  judgment  is  founded  on  a  cause  of  action 
wholly  separate  and  distinct  from  that  alleged  in  his  complaint  and 
cannot  be  sustained  on  appeal.  (Southwiek  v.  First  National  Bcmk 
of  Memphis,  84  N.  Y.  420 ;  TruesdeU  v.  Sarles,  104  id.  167;  Reed 
v.  Me  Connelly  133  id.  426.)  Irrespective  of  whether  or  not  an 
employee  still  retains  his  right  to  bring  a  common-law  action  for 
injuries  against  his  employer  notwithstanding  the  Employers'  Lia- 
bility Act,  if  he  chooses  to  bring  his  action  under  that  act  his  proofs 
must  establish  a  cause  of  action  thereunder.  He  cannot  plead  within 
the  precise  terms  of  the  act  and  then  be  permitted  to  prove,  if  sea- 
sonable objection  be  made,  acts  of  negligence  wholly  outside  his 
complaint.  (Smith  v.  Lochwood,  13  Barb.  209 ;  WooUey  v.  Trustee* 
ofEUmvUle,  69  Hun,  489 ;  Hoffman  v.  Third  Ave.  R.  R.  Co.,  45 
App.  Div.  587;  Coyle  v.  Third  Ave.  R.  R.  Co.,  18  Misc.  Rep.  9.) 
The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event 


Digitized  by  VjOOQIC 


570  BARKLEY  v.  BECKWITH. 

Third  Department,  January,  1904.  [Vol.  90. 


John    W.    D.    Barkley,    Respondent,    v.    Clintok    Bbokwtth, 
Appellant,  Impleaded  with  Rat  B.  Lewis,  Defendant. 

Partnership — liability  of  one  partner  who,  after  the  dissolution  of  the  firm,  per- 
mite  his  former  copartner  to  make  use  of  the  firm  letter  heading. 

The  fact  that  after  the  dissolution  of  a  partnership  one  of  the  former  partners 
knowingly  permits  the  other  partner  to  use  in  his  correspondence  letter  heads 
of  the  partnership,  in  which  the  first-mentioned  partner  is  designated  as  a 
member  of  the  partnership,  will  not  charge  such  first-mentioned  partner  with 
liability  for  goods  furnished  to  the  other  partner,  after  the  dissolution  of  the 
partnership,  by  a  corporation  which  has  never  dealt  with  the  partnership. 

Appeal  by  the  defendant,  Clinton  Beckwith,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Rensselaer  on  the  16th  day  of  October, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  21st  day  of  October,  1902,  denying  the  said 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Charles  D.  Thomas,  for  the  appellant. 

Warren  McOonihe  and  John  B.  Holmes,  for  the  respondent 

Houghton,  J. : 

The  action  is  to  recover  the  value  of  certain  valves  claimed  to 
have  been  furnished  by  the  plaintiff's  assignor,  the  Mohawk  and 
Hudson  Manufacturing  Company,  to  the  defendants  Lewis  and 
Beckwith  as  copartners. 

The  appellant  Beckwith  had  been  a  partner  with  Lewis  in  the 
installation  of  a  water  system  at  Mount  Kisco.  During  the  continu- 
ance of  that  partnership  letter  heads  were  printed  and  used,  reading 
as  follows :  "  R.  B.  Lewis,  Clinton  Beckwith.  R.  B.  Lewis  &  Co., 
nerkimer,  N.  T.,  General  Contractors.  Waterworks,  Sewers, 
Dams,  Foundations,  etc."  After  the  completion  of  the  Mount 
Kisco  contract,  Lewis  opened  an  account  with  plaintiff's  assignor 
and  directed  that  the  goods  be  shipped  to  him  at  another  place. 
The  first  installment  was  shipped  to  him  individually,  and  thereafter 
they  were  shipped  to  R.  B.  Lewis  &  Co.,  but  it  was  not  shown  that 
Beckwith  knew  that  the  goods  were  so  consigned. 
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The  only  evidence  tending  to  charge  appellant  Beckwith  as 
copartner  was  that  he  knew  that  Lewis  was  using  the  old  stationery 
in  his  correspondence  and  permitted  him  to  do  so.  The  plaintiffs 
assignor  had  not  dealt  with  the  old  partnership,  but  opened  its 
account  after  it  was  in  fact  closed.  The  permitting  of  the  use  of 
the  stationery  was  not  such  an  act  as  estopped  the  appellant  from 
denying  the  partnership,  or  constituted  him  a  partner  as  to  the 
vendors.  Nor  was  there  any  other  evidence  in  the  case  which  had 
that  effect.  The  defendant's  motion  for  a  nonsuit  should  have  been 
granted,  and  failing  to  do  this,  the  court  should  have  granted  his 
motion  for  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Charles  C.  Atohason,  as  Administrator,  etc.,  of  Elizabeth  F. 
Atohason,  Late  of  Green  Island,  Albany  County,  New  York, 
Deceased,  Respondent,  v.  United  Traction  Company,  Appellant. 

Negligence — duty  of  an  infant,  non  sui  juris,  to  exercise  care  commensurate  with 
its  years  and  intelligence  —  whether  it  does  so  is  a  question  for  the  jury. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiffs intestate,  a  child  five  and  a  half  years  of  age,  who,  during  the  daytime, 
was  struck  and  killed  by  one  of  the  defendant's  street  cars,  it  appeared  that 
the  child  was,  for  her  age,  particularly  bright,  active,  alert  and  intelligent. 

The  court  in  its  charge  left  it  to  the  jury  to  say  whether  or  not  the  child  was 
sui  juris,  and  instructed  them,  if  they  found  that  she  was,  she  was  charge- 
able with  her  own  negligence,  but  if  they  found  that  she  was  non  mi  juris, 
then  she  was  not  chargeable  with  her  own  negligence,  but  only  with  the  negli- 
gence of  the  person  having  her  in  charge. 

The  defendant  requested  the  court  to  charge  as  follows:  "that  the  child,  under 
the  circumstances,  was  required  to  exercise  some  care,  and  if  it  failed  to 
exercise  any  care  it  was  guilty  of  negligence,  which  negligence  was  imputable 
to  the  plaintiff  even  though  the  child  should  be  non  sui  juris."  The  court 
declined  to  chargo  other  than  it  had  already  done. 

Held,  that  the  ruling  was  erroneous. 
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BembU,  that  an  infant,  whether  he  be  sui  juris  or  non  $ui  juris,  is  not,  in  law, 
excused  from  exercising  such  care  as  is  commensurate  with  his  years  and 
intelligence  in  approaching  and  passing  known  objects  and  places  of  danger 
(per  Houghton,  J.); 

That  when  an  infant  is  so  young  that  it  has  no  Judgment  and  is  not  expected  to 
avoid  danger,  the  only  negligence  that  can  be  imputed  to  it  is  that  of  the 
person  having  it  in  charge  (per  Houghton,  J.) ; 

That  when  a  child  is  old  enough  to  have  any  experience  and  intelligence,  it 
becomes  a  question  for  the  jury  whether  he  exercised  the  degree  of  care  and 
caution  which  should  be  expected  from  one  of  his  age,  experience  and  intelli- 
gence, and  if  they  find  that  he  failed  to  exercise  such  degree  of  care  and 
caution,  it  is  their  duty  to  deny  him  any  redress  (per  Houghton,  J.); 

That,  under  the  charge  as  made  and  the  refusal  to  charge,  the  jury  might  have 
found  that  the  child  was  non  sui  juris,  and  still  had  enough  knowledge  and 
experience  to  appreciate  the  danger  which  threatened  her,  but  was  not  called 
upon  to  exercise  such  knowledge  and  experience  in  any  manner,  and  hence  the 
jury  might  have  been  led  into  holding  the  defendant  responsible  even  if  the 
child  ran  heedlessly  into  the  car  (per  Houghton,  J.); 

That  the  refusal  to  charge  as  requested  was  consequently  harmful  to  the  defend- 
ant and  required  the  reversal  of  a  judgment  entered  upon  a  verdict  in  favor  of 
the  plaintiff  (per  Houghton,  J.). 

Pabkxb,  P.  J.,  Smith  and  Chbstbb,  JJ.,  concurred  in  result. 

Appeal  by  the  defendant,  the  United  Traction  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Albany  on  the  30th  day  of 
December,  1902,  upon  the  verdict  of  a  jury  for  $1,200,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  30th  day  of 
December,  1902,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Pafiriek  C.  Dugcm,  for  the  appellant 

Mark  CoJm  and  John  Scanlon,  for  the  respondent. 

Houghton,  J. : 

The  action  is  for  the  negligent  killing  of  plaintiff's  intestate,  a 
child  five  and  a  half  years  of  age. 

The  claim  of  the  plaintiff  was  that  the  defendant's  motorman  was 
negligent  in  failing  to  observe  and  to  stop  his  car  as  the  child  ran 
towards  the  track  upon  which  his  car  was  proceeding,  and  that  the 
car  was  being  run  at  an  improper  rate  of  speed. 

The  defendant's  contention  was  that  the  child  unexpectedly  ran 
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from  the  curb  to  the  track  and  ran  into  the  fender  of  the  car  and 
so  was  injured. 

In  the  number  of  witnesses  who  testified  to  the  manner  in  which 
the  accident  happened,  the  defendant  had  much  the  advantage. 
Without,  however,  passing  upon  the  question  as  to  whether  a  new 
trial  should  have  been  granted  because  the  verdict  was  against  the 
weight  of  evidence,  we  think  the  judgment  must  be  reversed 
because  of  the  refusal  of  the  court  to  charge  one  of  the  requests 
made  by  the  defendant.  The  proof  was  that  the  child  was  particu- 
larly bright,  active,  alert  and  very  intelligent  for  her  age.  The 
accident  occurred  in  the  daytime  and  about  one  o'clock  p.  m.  The 
court  by  his  charge  had  left  it  to  the  jury  to  say  whether  or  not  she 
was  sui  juris,  and  had  instructed  them  if  they  found  she  was,  she 
was  chargeable  with  her  own  negligence,  but  if  they  found  she  was 
non  sui  juris,  then  she  was  not  chargeable  with  her  own  negli- 
gence, but  only  with  the  negligence  of  her  parents. 

Amongst  the  defendant's  requests  to  charge  was  the  following : 
"  I  ask  your  honor  to  charge  the  jury  that  the  child,  under  the  cir- 
cumstances, was  required  to  exercise  some  care,  and  if  it  failed  to 
exercise  any  care  it  was  guilty  of  negligence,  which  negligence  was 
imputable  to  the  plaintiff  even  though  the  child  should  be  non  sui 
juris"  The  court  declined  to  charge  other  than  it  had  concern- 
ing the  question  as  to  whether  the  child  was  sui  juris,  and  what 
its  duties  were  if  it  was,  to  which  the  defendant  excepted.  Neither 
by  the  charge  nor  in  response  to  the  various  requests  had  the 
court  80  instructed  the  jury,  and  we  think  its  refusal  to  do  so  was 
error  for  which  the  judgment  must  be  reversed. 

We  think  it  to  be  the  rule  that  an  infant  whether  he  be  sui  juris 
or  non  sui  juris  is  not  in  law  excused  from  exercising  such  care  as 
is  commensurate  with  his  years  and  intelligence  in  approaching  and 
passing  known  objects  and  places  of  danger.  This  is  distinctly  held 
in'  Keller  v.  Soaker  (2  App.  Div.  245),  in  Weiss  v.  Metropolitan, 
Street  Railway  Co.  (33  id.  223)  and  by  a  concurring  memorandum 
in  CosteUo  v.  Third  Ave.  R.  R.  Co.  (161  N.  Y.  324).  We  might 
rest  the  proposition  upon  the  citation  of  these  authorities  except 
for  the  cases  of  Kitchell  v.  Brooklyn  Heights  R.  R.  Co.  (6  App. 
Div.  99) ;  Penny  v.  Rochester  R.  Co.  (7  id.  595)  and  Hyland  v. 
Burns  (10  id.  386),  which  assume  that  the  only  negligence  which 
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can  be  imputed  to  a  child  non  sui  juris  is  that  of  the  parent  or 
guardian.  These  authorities  make  it  not  improper  for  us  to  sub. 
stantiate  the  proposition  by  further  citation  and  reason. 

In  0' Mara  v.  Hudson  River  R.  R.  Co.  (38  N.  T.  449)  the  court 
says :  "  The  old,  the  lame  and  the  infirm  are  entitled  to  the  use  of 
the  streets,  and  more  care  must  be  exercised  toward  them  by 
engineers  than  toward  those  who  have  better  powers  of  motion. 
The  young  are  entitled  to  the  same  rights,  and  cannot  be  required 
to  exercise  as  great  foresight  and  vigilance  as  those  of  maturer 
years.  More  care  toward  them  is  required  than  toward  others.  In 
the  case  of  a  child  but  two  or  three  years  of  age,  no  knowledge  or 
foresight  could  be  expected." 

Stone  v.  Dry  Dock,  etc.,  R.  R.  Co.  (115  N.  T.  104,  110)  was  an 
action  to  recover  damages  for  the  negligent  killing  of  an  infant 
seven  years  of  age,  whom  the  court  below  held,  as  matter  of  law, 
to  be  sui  juris.  In  reviewing  the  case  Andrews,  J.,  says :  "  "We 
are  inclined  to  the  opinion  that  in  an  action  for  an  injury  to  a  child 
of  tender  years,  based  on  negligence,  who  may  or  may  not  have 
been  sui  juris  when  the  injury  happened,  and  the  fact  is  material 
as  bearing  upon  the  question  of  contributory  negligence,  the  burden 
is  upon  the  plaintiff  to  give  some  evidence  that  the  party  injured 
was  not  capable,  as  matter  of  fact,  of  exercising  judgment  and  dis- 
cretion. This  rule  would  seem  to  be  consistent  with  the  principle 
now  well  settled  in  this  State,  that  in  an  action  for  a  personal 
injury,  based  on  negligence,  freedom  from  contributory  negligence 
on  the  part  of  the  party  injured  is  an  element  of  the  cause  of 
action.  In  the  present  case  the  only  fact  before  the  jury  bearing 
upon  the  capacity  of  the  child  whose  death  was  in  question  was  that 
she  was  a  girl  seven  years  and  three  months  old.  This,  we  think, 
did  not  alone  justify  an  inference  that  the  child  was  incapable  of 
exercising  any  degree  of  care.  But,  assuming  that  the  child  was 
chargeable  with  the  exercise  of  some  degree  of  care,  we  think  it 
should  have  been  left  to  the  jury  to  determine  whether  she  acted 
with  that  degree  of  prudence  which  might  reasonably  be  expected, 
under  the  circumstances,  of  a  child  of  her  years." 

In  Thurber  v.  Harlem  B.,  M.  A  F.  R.  R.  Co.  (60  N.  Y.  335) 
the  court  remarks,  "  By  the  adult  there  must  be  given  that  care  and 
attention  for  his  own  protection  that  is  ordinarily  exercised  by  per- 
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sons  of  intelligence  and  discretion.  Of  an  infant  of  tender  years 
less  discretion  is  required,  and  the  degree  depends  on  his  age  and 
knowledge,"  and  then  refers  with  approval  to  Railroad  Company 
v.  Gladmon  (15  Wall.  408).  Turning  to  that  case  we  find  that 
Hunt,  J.,  says :  "  Of  an  infant  of  tender  years  less  discretion  is 
required,  and  the  degree  depends  upon  his  age  and  knowledge.  Of  a 
child  of  three  years  of  age,  less  caution  would  be  required  than  of  one 
of  seven,  and  of  a  child  of  seven  less  than  of  one  of  twelve  or  fifteen. 
The  caution  required  is  according  to  the  maturity  and  capacity  of 
the  child,  and  this  is  to  be  determined  in  each  case  by  the  circum- 
stances of  that  case." 

We  find  the  following  language  in  Dowling  v.  N.  Y.  C.  <k  H. 
R.  R.  R.  Co.  (90  N.  Y.  671) :  "  But  it  is  well  settled  that  the  same 
degree  of  care  is  not  required  of  an  infant  of  tender  years  which  is 
required  of  an  adult.  An  infant,  to  avoid  the  imputation  of  neg- 
ligence, is  bound  only  to  exercise  that  degree  of  care  which  can 
reasonably  be  expected  of  one  of  its  age,  and  in  passing  upon  the 
question  of  contributory  negligence  the  age  of  the  infant,  with  all 
the  other  circumstances  in  the  case,  is  to  be  considered  by  the  jury." 

And  finally  in  Costdlo  v.  Third  Ave.  R.  R.  Co.  (161  N.  Y.  324), 
Parker,  Ch.  J.,  says :  "  The  presumption  that  the  plaintiff  was  rum 
sui  juris  was  not  met  by  direct  evidence,  but  the  plaintiff  was  a  wit- 
ness, and  his  testimony,  as  well  as  the  manner  of  giving  it,  gave  the 
jury  an  opportunity  to  measure  his  intelligence,  and  it  was  for  them 
to  say  whether  he  was  in  fact  sui  juris,  and  if  they  should  conclude 
that  he  was  not,  then  the  further  question  remained  for  their  con- 
sideration whether  he  exercised  that  degree  of  care  and  caution 
which  should  be  expected  from  one  of  his  age,  experience  and 
intelligence." 

We  have  been  careful  to  quote  the  language  from  the  authorities 
cited  because  there  have  crept  into  many  of  the  reported  cases 
expressions  indicating  that  when  an  infant  is  non  sui  juris  the 
only  negligence  which  may  be  imputed  to  him  is  that  of  his  parents 
or  guardian.  Where  an  infant  is  so  young  that  it  has  no  judgment 
and  is  not  expected  to  avoid  danger,  manifestly  the  only  negligence 
which  can  be  imputed  to  it  is  that  of  the  person  having  it  in  charge. 
But  there  comes  a  time  in  the  development  of  a  child  when  it  must 
have  learned  some  things.    Although  it  may  lack  judgment  to  act 
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with  care  and  circumspection  in  regard  to  avoiding  danger,  yet  it 
may  be  quite  sensible  of  the  necessity  of  avoiding  contact  with  any 
objects  which  experience  has  taught  will  inflict  harm.  Certain 
children  might  very  early  learn  to  avoid  passing  vehicles,  and  that 
there  was  great  danger  in  a  moving  car.  When  an  infant  com- 
plains of  wrongs  to  himself,  the  defendant  has  a  right  to  insist  that 
he  should  not  have  been  a  heedless  instrument  of  his  own  injury. 
The  negligence  of  an  infant  non  sui  juris  may  very  seldom  become 
a  matter  of  law  for  the  court  to  decide.  But  where  a  child  is  old 
enough  to  have  any  experience  and  intelligence,  it  becomes  a  ques- 
tion for  the  jury  to  determine  whether  he  exercised  the  degree  of 
care  and  caution  which  should  be  expected  from  one  of  his  age, 
experience  and  intelligence.  If  he  had  knowledge  and  experience 
and  failed  to  exercise  any  care  commensurate  with  his  age  and 
knowledge,  it  would  be  the  duty  of  the  jury  to  deny  him  any 
redress. 

In  the  present  case  the  question  was  properly  left  to  the  jury  to 
determine  whether  the  infant  was  mi  juris  or  not.  Under  the 
refusal  of  the  court  to  charge,  and  under  the  charge  as  made,  the 
jury  might  have  found  that  she  was  non  sui  juris  and  still  had 
enough  knowledge  and  experience  to  appreciate  the  danger,  but  was 
not  called  upon  to  exercise  it  in  any  manner.  This  might  have 
led  the  jury  into  holding  the  defendant  responsible,  even  if  the 
injury  occurred  by  reason  of  her  running  into  the  side  of  the  car. 
In  any  aspect  we  cannot  say  that  the  refusal  of  the  court  to  charge 
as  requested  was  not  harmful  to  the  defendant.  This  conclusion 
leads  to  a  reversal  of  the  judgment  and  makes  it  unnecessary  to 
examine  the  other  questions  raised  by  the  appellant. 

The  judgment  and  order  should  be  reversed,  with  costs. 

All  concurred ;  Parker,  P.  J.,  and  Smith,  J.,  in  result ;  Chkstbb, 
J.,  concurred  in  result  in  memorandum. 

Chester,  J.  (concurring) : 

I  cannot  agree  with  Mr.  Justice  Houghton  that  it  was  error  to 
refuse  to  charge  the  request  pointed  out  by  him,  for  I  think  the 
learned  trial  justice  had  correctly  and  sufficiently  charged  the  jury 
with  respect  to  the  negligence  of  the  child  or  of  her  parents  if  the 
jury  found  she  was  not  sufficiently  mature  to  care  for  herself,  and 
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with  respect  to  the  degree  of  care,  if  any,  which  a  child  of  the  imma- 
ture years  of  the  plaintiffs  intestate  was  required  to  exercise. 

I  think,  however,  that  the  verdict  was  clearly  against  the  weight 
of  evidence  and  should  have  been,  for  that  reason,  set  aside,  and, 
therefore,  I  concur  in  the  result  reached. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


John  Bblleoabde,  Respondent,  v.  Union  Bag  and  Papier  Com- 
pany, Appellant. 

Employers*  Liability  Act —  measure  of  the  liability  imposed  upon  employers  by 
it— a  foreign  statute  re-enacted  by  the  State  of  flew  York  will  be  construed  as 
interpreted  in  the  foreign  country — injury  to  a  workman  from  the  falling  of  a 
derrick,  not  properly  secured  by  guy  ropes. 

In  an  action  brought  under  the  Employers'  Liability  Act  (Iaws  of  1902,  chap. 
600)  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  while 
in  the  employ  of  the  defendant,  it  appeared  that  the  defendant  was  engaged  in 
the  erection  of  a  building  and  that  the  work  was  in  charge  of  a  superintendent 
who  hired  and  discharged  the  men  and  directed  their  work;  that  for  the  pur- 
pose of  raising  large  roof  timbers  the  superintendent  erected  on  the  floor  of 
the  upper  story  a  shears  derrick;  that  the  legs  of  the  derrick  were  planted  a 
few  feet  back  from  the  face  of  the  building  and  that  it  was  suspended  over 
the  edge  of  the  building  at  an  angle  of  about  forty -five  degrees  by  a  guy 
rope  running  to  the  rear;  that  at  the  time  of  the  erection  of  the  derrick 
the  superintendent's  attention  was  called  to  the  fact  that  the  derrick  should 
be  secured  by  a  guy  rope  running  to  the  front,  but  that  the  superintendent 
refused  to  support  it  in  that  manner,  although  it  appeared  that  it  was  custom- 
ary and  proper  to  do  so;  that  as  the  first  timber  was  being  lifted  by  the  derrick 
the  superintendent  called  the  plaintiff  from  his  work  in  another  portion  of  the 
building  and  directed  him  to  help  haul  it  in  between  the  legs  of  the  derrick; 
that  while  the  superintendent  and  the  plaintiff  were  so  engaged  the  derrick 
fell  over  backward,  striking  the  plaintiff  and  injuring  him. 

The  plaintiff  knew  nothing  as  to  the  manner  in  which  the  derrick  had  been  con- 
structed or  was  supported,  and  was  working  with  his  back  to  the  derrick  when 
it  fell  upon  him. 

Held,  that  the  jury  were  justified  in  finding  that  the  superintendent  was  guilty 
of  negligence  and  that  the  plaintiff  was  free  from  contributory  negligence; 

That  the  defendant  was  consequently  liable  under  the  terms  of  .the  Employers' 
Liability  Act; 
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That  the  effect  of  the  Employers'  Liability  Act  is  to  take  from  the  employer  the 
defense  of  common  employment  where  injury  results  to  an  employee  through 
'  the  negligence  of  one  whose  sole  or  principal  duty  is  that  of  superintendence, 
at  least  where  the  negligence  related  to  the  place  of  the  performance  of  the 
work  and  the  construction  of  appliances  for  its  prosecution;  and  it  cannot  be 
construed  as  making  an  employee  a  mere  licensee  to  whom  the  employer  owes 
no  duty  of  exercising  reasonable  care. 

When  a  statute  of  a  foreign  Jurisdiction  is  re-enacted  in  the  State  of  New  York, 
it  should  be  construed  in  accordance  with  the  interpretation  placed  upon  it  by 
the  courts  of  the  Jurisdiction  from  which  it  was  taken. 

Appeal  by  the  defendant,  the  Union  Bag  and  Paper  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on  the 
28th  day  of  July,  1903,  upon  the  verdict  of  a  jury  for  $1,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  12th  day  of 
August,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Edgar  T.  Bracket*,  for  the  appellant. 

T.  F.  Hamilton,  for  the  respondent. 

Houghton,  J. : 

The  plaintiff  was  an  employee  of  the  defendant,  engaged  in  the 
erection  of  a  building.  The  work  was  in  charge  of  a  superintendent 
who  hired  and  discharged  the  men  and  directed  their  work.  For 
the  purpose  of  hoisting  large  roof  timbers  the  superintendent 
erected  on  the  floor  of  the  upper  story  a  "  shear  derrick."  The 
legs  of  the  derrick  were  back  a  few  feet  from  the  face  of  the  build- 
ing, and  it  was  suspended  over  its  edge  at  an  angle  of  about  forty- 
five  degrees  by  a  guy  rope  running  to  the  rear.  At  the  time  of  its 
erection  the  superintendent's  attention  was  called  to  the  fact  that  a 
guy  rope  to  the  front  was  necessary,  or  at  least  proper,  but  he 
declined  to  support  it  in  that  manner.  As  the  first  timber  was  lifted 
to  the  level  of  the  flooring,  the  superintendent  called  the  plaintiff 
from  his  work  in  another  portion  of  the  building,  and  directed  him 
to  help  haul  it  in  between  the  legs  of  the  derrick.  As  this  was 
being  done  by  the  plaintiff  in  conjunction  with  the  superintendent, 
the  derrick  was  pulled  up  to  a  perpendicular  position  and  over  back- 
wards, striking  the  plaintiff  and  injuring  him.    The  derrick  was  a 
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proper  one  and  the  defendant  had  furnished  sufficient  ropes  to  gay 
it  properly. 

The  alleged  negligence  consisted  in  the  failure  of  the  superin- 
tendent to  guy  the  derrick  in  front,  and  it  is  manifest  that  if  this 
had  been  done  the  accident  could  not  have  happened. 

It  was  conceded  on  the  trial  that  the  action  would  not  lie  except 
under  the  provisions  of  the  Employers'  Liability  Act  (Laws  of  1902, 
chap.  600),  under  which  the  complaint  was  framed.  And  this  was 
true,  for  the  structure  was  not  a  permanent  one,  but  was  one  to  be 
transferred  from  place  to  place  as  occasion  required,  and  its  erection 
and  use  were  mere  details  of  the  work  in  which  plaintiff  was 
engaged,  and  the  negligence  of  the  superintendent,  if  any,  notwith- 
standing he  was  exercising  supervision,  was  that  of  a  co-employee. 
The  defendant  having  supplied  a  proper  derrick  with  proper  ropes 
to  secure  it,  and  a  competent  foreman  to  direct  its  erection,  had  done 
all  that  at  common  law  an  employer  was  bound  to  do ;  and  any  neg- 
ligence by  the  superintendent  in  the  use  of  these  materials  and 
appliances  thus  furnished  came  within  the  details  of  the  work 
instead  of  supervision,  and  was  the  negligence  of  a  fellow-workman 
and  one  of  the  risks  which  the  plaintiff  assumed  in  accepting  the 
employment  and  in  doing  the  work  which  he  was  directed  to  do. 
{Loughlin  v.  State  of  New  York,  105  N.  Y.  159 ;  Hogan  v.  Smith, 
125  id.  774 ;  CuUen  v.  Norton,  126  id.  1 ;  Bagley  v.  Consolidated 
Gas  Co.,  5  App.  Div.  432.) 

The  plaintiff  insists  that  the  object  of  the  Employers'  Liability 
Act  is  to  change  the  common  law  in  this  regard  and  to  relieve  the 
employee  from  this  risk,  and  to  make  the  employer  liable  for  such 
negligent  acts  of  his  superintendent. 

The  defendant,  on  the  other  hand,  urges  that  the  effect  of  the 
language  of  the  act  in  the  2d  subdivision  of  section  1,  providing 
that  the  right  of  compensation  and  remedies  of  the  employee  shall 
be  the  same  as  though  he  were  not  an  employee,  is  to  put  him  in 
the  category  of  a  mere  licensee  upon  the  employer's  premises, 
to  whom  there  is  not  due  the  duty  of  reasonable  care,  and  that  his 
only  redress  is  for  injuries  arising  from  unreasonable  hazards  or 
'  concealed  dangers. 

If  the  act  accomplishes  what  the  plaintiff  claims  it  does,  the  judg- 
ment must  be  affirmed,  for  there  was  evidence  that  the  customary 
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and  proper  way  to  secure  such  a  derrick  was  to  guy  it  in  front,  and 
the  jury  were  justified  in  finding  that  the  superintendent  was  guilty 
of  negligence  in  failing  to  do  so.  The  plaintiff  knew  nothing  as  to 
the  support  of  the  structure  or  the  manner  in  which  it  was  erected, 
and  was  working  with  his  back  to  the  derrick  as  it  came  to  a  per- 
pendicular position  and  fell  over  upon  him,  obeying  the  directions 
of  the  superintendent,  and  the  jury  properly  found  that  he  was  not 
guilty  of  contributory  negligence. 

So  far  as  we  have  been  able  to  ascertain,  the  phase  of  the  statute 
under  consideration  has  not  been  passed  upon  by  any  of  the  appel- 
late courts  of  our  State,  and  we  are  without  the  aid  of  such  adjudi- 
cated cases.  The  statute,  so  far  as  it  affects  the  question  involved, 
reads  as  follows : 

"  Section  1.  Where,  after  this  act  takes  effect,  personal  injury  is 
caused  to  an  employee,  who  is  himself  in  the  exercise  of  due  care 
and  diligence  at  the  time : 

"  1  By  reason  of  any  defect  in  the  condition  of  the  ways,  works 
or  machinery  connected  with  or  used  in  the  business  of  the 
employer,  which  arose  from  or  had  not  been  discovered  or  reme- 
died owing  to  the  negligence  of  the  employer,  or  of  any  person  in 
the  service  of  the  employer  and  entrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works  or  machinery  were  in  proper 
condition ; 

"  2  By  reason  of  the  negligence  of  any  person  in  the  service  of 
the  employer  entrusted  with  and  exercising  superintendence  whose 
sole  or  principal  duty  is  that  of  superintendence,  or  in  the  absence 
of  such  superintendent,  of  any  person  acting  as  superintendent  with 
the  authority  or  consent  of  such  employer ;  the  employee  *  *  * 
shall  have  the  same  right  of  compensation  and  remedies  against  the 
employer  as  if  the  employee  had  not  been  an  employee  of  nor  in 
the  service  of  the  employer  nor  engaged  in  his  work." 

In  1880  the  English  Parliament  enacted  an  Employers'  Liability 
Act  which  was  limited  to  expire  on  December  31,  1887,  but  which 
has  been  continued  in  force  by  various  statutes  until  the  present 
time  (see  43  &  44  Vict.  chap.  42 ;  3  Edw.  7,  chap.  40),  and  in  turn, 
in  1887,  the'  State  of  Massachusetts  enacted  a  substantial  copy,  and 
in  1902  the  Legislature  passed  our  own  act,  practically  the  same  as 
those  acts  in  all  its  essential  features. 
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The  language  of  the  English  and  Massachusetts  acts  is  almost 
identical  with  the  provisions  of  our  statute  quoted  above.  The 
States  of  Indiana,  Alabama  and  Colorado  also  enacted,  prior  to  our 
own,  statutes  containing  all  or  many  of  the  provisions  of  the  original 
acts.  The  courts  of  England  and  Massachusetts,  by  numerous  deci- 
sions, have  interpreted  the  language  of  the  act  and  defined  its  scope 
and  effect,  and  the  interpretations  put  upon  it  by  those  courts  before 
our  statute  was  passed,  even  if  not  binding  upon  us,  are  entitled  to 
great  weight  as  throwing  light  upon  the  intention  of  our  own  Legis- 
lature in  enacting  the  law.  It  is  a  general  rule  that  when  a  foreign 
statute  is  re-enacted  it  is  to  be  understood  as  it  has  been  interpreted 
by  the  courts  of  the  country  from  which  it  was  taken.  (President, 
etc.,  of  Waterford  dk  Whitehall  Turnpike  v.  People,  9  Barb.  161 ; 
Ryalls  v.  Mechanic*?  Mills,  150  Mass.  191 ;  Commonwealth  v. 
Sartnett,  3  Gray,  450.)  It  is  fair  to  infer  that  the  Legislature 
intended  that  the  words  used  should  have  the  meaning  given  to 
them  by  the  courts,  for  if  it  were  intended  to  exclude  any  known 
construction  of  the  statute,  the  legal  presumption  is  that  its  terms 
would  be  so  changed  as  to  effect  that  intention.  (Beebee  v.  Griffinq, 
14  N.  Y.  243.) 

Turning  to  the  English  and  Massachusetts  cases,  we  find  that  in 
Griffith*  v.  Dudley  (9  Q.  B.  Div.  357,  362,  decided  in  1882)  the 
court  says :  "  The  Employers'  Liability  Act  was  passed  to  obviate 
the  injustice  to  workmen,  that  employers  should  escape  liability 
where  persons  having  superintendence  and  control  in  the  employ- 
ment were  guilty  of  negligence  causing  injury  to  the  workmen. 
The  employer  was,  before  the  passing  of  the  act,  clearly  liable  where 
he  himself  was  guilty  of  negligence.  It  is  also  clear  now  that,  for 
the  negligence  of  a  fellow-workman  not  coming  within  any  of  the 
classes  of  persons  specified  in  the  act,  the  employer  is  not  liable. 
But  before  the  passing  of  the  act,  Wilson  v.  Merry  (L.  R.  1  H.  L., 
Sc.  326)  had  decided  that,  where  the  injury  was  caused  through 
the  negligence  of  a  superior  person  in  the  employment,  the  work- 
man could  recover  no  damages  from  their  common  employer.  The 
object  of  the  act  was  to  get  rid  of  the  inference  arising  from  the 
fact  of  common  employment  with  respect  to  injuries  caused  by  any 
persons  belonging  to  the  specified  classes." 

By  the  practice  of  Massachusetts  the  declaration  of  the  plaintiff  is 
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permitted  to  contain  common-law  counts  as  well  as  counts  under 
the  statute,  and  the  employee  can  elect  upon  which  he  will 
rely. 

In  Coffee  v.  New  York,  etc.,  Railroad  (155  Mass.  22,  decided  in 
1891)  Allen,  J.,  referring  to  the  Employers'  Liability  Act,  says: 
"The  right  of  an  employee  to  maintain  an  action  under  this 
statute  is  not  identical  with  his  right  to  maintain  an  action  at  com- 
mon law.  It  may  be  greater,  or  it  may  be  less.  The  statute  pro- 
vides that  in  certain  specified  cases  'such  employee  shall  have  the 
same  right  of  compensation  and  remedies  against  the  employer  as  if 
the  employee  had  not  been  an  employee  of,  nor  in  the  service  of, 
the  employer,  nor  engaged  in  its  work.'  *  *  *  In  other  words, 
in  the  cases  specified  the  defense  of  common  employment  with  the 
person  through  whose  negligence  the  injury  was  caused  is  taken 
away." 

As  sharply  illustrating  the  change  in  the  law  of  Massachusetts 
effected  by  the  statute  and  recognized  by  the  courts  two  cases  may 
be  cited.  Kenney  v.  Shaw  (133  Mass.  501)  was  a  case  where  a  work- 
man engaged  in  blasting  at  a  quarry  was  injured  by  attempting  to 
drill  into  a  hole  at  the  direction  of  the  superintendent,  who  had 
negligently  failed  to  inform  him  that  it  contained  unexploded  blast- 
ing material,  or  had  failed  to  ascertain  whether  the  blast  had  been 
defectively  fired,  and  it  was  held  that  the  plaintiff  could  not  recover, 
as  the  negligence  was  that  of  a  coservant.  In  Malcolm  v.  Fuller 
(152  Mass.  160)  an  employee  was  injured  under  practically  the  same 
circumstances,  but  he  brought  his  action  under  the  Employers'  Lia- 
bility Act,  and  the  master  was  held  liable  because  of  the  negligence 
of  the  superintendent  in  improperly  directing  the  cleaning  of  the 
blasting  hole,  the  court  holding  that  the  object  of  the  statute  was  to 
make  the  employer  liable  for,  and  to  prevent  the  employee  from 
assuming,  the  risks  of  the  negligence  of  the  superintendent. 

It  will  be  observed  that  before  the  enactment  of  the  Employers' 
Liability  Act  in  Massachusetts  the  courts  of  that  State  held  in  line 
with  our  own  with  respect  to  the  negligence  of  superintendents, 
and  that  Kenney  v.  Shaw  (supra)  is  in  accord  with  the  case  of  Old- 
len  v.  Norton  (126  N.  T.  1),  in  which  the  employer  was  held  not 
liable  for  the  negligence  of  the  superintendent  of  his  quarry  in  not 
cleaning  out  a  defective  blast  and  in  putting  an  employee  at  work 
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near  it,  although  he  knew  it  had  not  exploded,  and  which  subse- 
quently did  explode,  killing  the  workman. 

The  extent  to  which  the  courts  of  Massachusetts  had  gone  prior 
to  the  enactment  of  our  statute  in  interpreting  the  Employers'  Lia- 
bility Act,  in  so  far  as  it  related  to  the  liability  of  the  employer  for 
the  negligent  acts  of  his  superintendent,  is  illustrated  by  the  cases  of 
Dams  v.  N.  Y.,  N.  H.,  etc..  Railroad,  159  Mass,  532  (holding  him 
liable  for  the  failure  of  his  superintendent  to  warn  a  track  repairer  of 
an  approaching  train) ;  Jarvis  v.  Goes  Wrench  Co.,  177  id.  170  (failure 
to  warn  inexperienced  workman  of  danger) ;  O'Brien  v.  Nute-Hal- 
lett  Co.,  Id.  422  (failure  to  inspect  grain  bin),  and  Prendible  v. 
Connecticut  River  Mfg.  Co.,  160  id.  131  (failure  to  inspect  tem- 
porary staging  or  to  prevent  it  being  overloaded).  These  cases  are 
not  cited  with  approval  or  disapproval  so  far  as  the  specific  acts  of 
negligence  decided  by  them  are  concerned,  but  only  as  illustrating 
the  interpretation  of  the  act  by  the  courts  of  that  State  prior  to  the 
enactment  of  our  own  law.  In  determining  what  are  acts  of  negli- 
gence, and  for  what  acts  of  the  superintendent  the  employer  is 
liable  under  the  act,  our  courts  may  or  may  not  follow  the  Massa- 
chusetts decisions  and  that  should  be  determined  only  as  the  several 
questions  shall  arise.  So  far  as  the  interpretation  of  the  statute 
under  consideration  is  concerned,  the  decisions  of  that  State,  as  well 
as  of  the  English  courts,  however,  commend  themselves  to  us  and 
accord  with  our  own  views. 

We  do  not  think  the  language  of  the  act  has  the  effect  of  making 
an  employee  a  mere  licensee  upon  the  employers  premises,  or  that 
it  was  the  intent  of  the  Legislature  to  put  him  in  a  class  of  persons 
to  whom  the  employer  owed  no  duty  of  exercising  reasonable  care. 
The  title  of  the  act  is  "  An  act  to  extend  and  regulate  the  liability 
of  employers  to  make  compensation  for  personal  injuries  suf- 
fered by  employees."  It  would  be  doing  violence  to  the  avowed 
intention  of  the  act  to  so  interpret  it  that  the  rights  of  the  employee 
should  be  taken  away  rather  than  extended.  At  the  time  of  the 
passage  of  the  act  it  was  the  unquestioned  law  that  it  was  the  duty 
of  the  employer  to  provide  a  reasonably  safe  place  for  his  employee 
to  work,  and  exercise  a  reasonable  degree  of  care  in  providing  him 
with  suitable  machinery  and  appliances  and  in  keeping  the  same  in 
a  proper  state  of  repair,  as  well  as  to  employ  reasonably  competent 
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coservants.  He  still  owes  those  duties  to  his  employee  and  the 
statute  has  not  relieved  him  from  this  performance.  As  an  offset 
to  these  obligations  it  was  also  the  law  that  the  employer  was  not 
responsible  for  injuries  resulting  from  the  negligence  of  a  coem- 
ployee.  This  exemption  he  still  enjoys  with  respect  to  the  negli- 
gence of  an  ordinary  coemployee.  Notwithstanding  the  act  the 
negligence  of  such  a  coemployee  is  one  of  the  risks  assumed,  and  if 
an  accident  occurs  by  reason  of  the  negligence  of  such  an  one  the 
employer  is  still  relieved  from  liability.  While  ordinarily  the 
superintendent  represented  the  master,  and  while  there  were  many 
duties  he  could  not  delegate,  there  remained  a  well-defined  rule  that 
when  an  employer  had  provided  a  proper  place,  machinery,  tools 
and  appliances,  and  a  competent  superintendent,  he  was  not  respon- 
sible for  the  negligent  manner  in  which  the  superintendent  used 
them  or  directed  his  servants  to  use  them,  because  in  that  regard  the 
superintendent  was  a  coemployee,  notwithstanding  his  position  of 
superintendence.  A  fair  illustration  of  this  exemption  from  liability 
for  the  negligent  acts  of  superintendents  or  foremen  are  the  cases  of 
Cullm  v.  Norton  (126  N.  T.  1);  JSchufe  v.  Rohe  (149  id.  132); 
Kimmer  v.  Weber  (151  id.  422),  and  Perry  v.  Rogers  (157  id.  251). 
We  think  the  object  was,  and  the  effect  of  subdivision  2  of  sec* 
tion  1  of  the  Employers'  Liability  Act  is,  to  take  from  the  employer 
this  defense  of  common  employment  where  the  injury  results  to  an 
employee  through  the  negligence  of  one  whose  sole  or  principal 
duty  is  that  of  superintendence.  At  least,  this  is  so  in  the  case  at 
bar  where  the  negligence  related  to  the  place  of  performance  of  the 
work  and  the  construction  of  appliances  for  its  prosecution.  The 
superintendent  of  defendant  was  guilty  of  negligence  in  not  prop- 
erly guying  the  derrick  after  his  attention  had  been  called  to  the 
insufficiency  of  its  support.  The  defense  that  the  negligence  was 
that  of  a  coemployee  was  not  available  to  the  defendant,  and  the 
judgment  must  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Clabissa  Weathebwax  Conkllng,  Respondent,  v.  John  T.  Wbath- 
brwax  and  Others,  Defendants,  Impleaded  with  Hannah  M. 
Hidlet,  Appellant,  and  Emily  A.  Tompkins,  Respondent. 

Legacy*  charged  on  real  property — in  an  action  to  enforce  the  lien  the  non-pay- 
ment of  the  legacy  must  be  proved — declarations  of  the  devisee  do  not  bind  hi* 
mortgagee — proof  of  demand  of  payment  does  not  establish  non-payment — an 
allegation  of  non-payment  is  necessary,  although  payment  is  an  affirmative  defense 
—  when  proof  of  non-payment  is  essential, 

A  legatee  whose  legacy  is,  by  the  terms  of  the  will,  made  a  lien  upon  real  prop- 
erty devised  thereunder,  must,  in  an  action  brought  against  the  devisee's 
successors  in  title  and  the  holder  of  a  mortgage  executed  by  the  devisee,  in 
order  to  establish  the  lien  of  the  legacy  and  to  have  the  land  sold  in  satisfaction 
thereof,  prove  as  a  part  of  her  substantive  case  that  the  legacy  is  a  subsisting 
lien  and  remains  unpaid. 

This  is  so,  whether  the  action  is  brought  under  section  1810  of  the  Code  of  Civil 
Procedure  or  is  the  ordinary  one  in  equity. 

Declarations  of  the  devisee,  to  the  effect  that  the  legacy  had  not  been  paid,  are 
competent  against  the  devisee  himself  and  his  representatives,  but  are  not  com- 
petent as  against  the  devisee's  mortgagee. 

Mere  proof  of  demand  of  payment  is  not  proof  of  actual  non-payment. 

In  ordinary  actions  at  law  for  money,  while  a  breach  must  be  alleged,  payment  is 
an  affirmative  defense  which  must  be  pleaded  and  proved.  This  rule,  how- 
ever, does  not  relieve  the  plaintiff  from  proof  of  non-payment,  where  the  failure 
to  pay  is  an  essential  element  of  the  right  of  recovery. 

Smith,  J.,  dissented. 

Appeal  by  the  defendant,  Hannah  M.  Hidley,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  and  the  defendant 
Emily  A.  Tompkins,  entered  in  the  office  of  the  clerk  of  the  county 
of  Rensselaer  on  the  28th  day  of  April,  1903,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  Rensselaer  Special  Term, 
adjudging  the  lien  of  certain  legacies  of  the  respondents  to  be  supe- 
rior to  the  liens  of  the  other  parties  to  the  action  upon  real  property 
devised  by  the  will  of  Henry  Weatherwax,  deceased. 

Robert  K  Whctfen,  for  the  appellant. 

Henry  D.  Merchant,  for  the  respondent  Conkling. 

Abel  Merchant,  Jr.,  for  the  respondent  Tompkins. 
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Houghton,  J. : 

The  Court  of  Appeals  in  its  decision  of  this  case  (173  N.  T.  43) 
has  eliminated  all  questions  arising  therein  except  the  one  growing 
out  of  the  second  trial,  as  to  whether  it  was  necessary  for  the  plain- 
tiff to  prove  that  her  legacy  remained  unpaid,  and  if  that  burden 
was  upon  her  whether  she  proved  that  fact  by  competent 
evidence. 

By  the  will  of  Henry  Weatherwax,  deceased,  the  legacies  to 
plaintiff  and  to  her  sister,  Emily  A.  Tompkins,  respondent  herein? 
were  made  a  lien  upon  the  farm  devised  to  Charles  Weatherwax, 
who  is  now  deceased.  During  his  lifetime  he  mortgaged  the  prem- 
ises to  appellant  Hidley.  The  lien  of  this  mortgage  is  subordinate 
to  that  of  the  legacies,  the  payment  of  which  is  sought  to  be 
enforced.  The  action  is  in  equity  to  establish  the  lien  of  the 
legacies  and  to  obtain  a  decree  of  sale  of  the  land  for  their 
satisfaction. 

We  think  it  was  incumbent  on  the  plaintiff  to  prove  as  a  part  of  her 
substantive  cause  of  action  that  her  legacy  was  a  subsisting  lien  and 
remained  unpaid.  If  the  action  be  deemed  one  under  section  1819 
of  the  Code  of  Civil  Procedure,  this  is  clearly  so,  for  that  section 
provides  the  action  can  be  maintained  only  after  demand  and  refusal 
of  payment.  If  the  action  be  considered  an  ordinary  one  in  equity, 
the  rule  is  the  same.  The  plaintiff's  position  is  not  different  in 
principle  from  that  of  a  creditor  seeking  to  charge  heirs  and 
devisees  to  the  extent  of  the  property  received  by  them  with  the 
debts  of  their  ancestor  or  testator.  In  such  a  case  the  plaintiff  must 
aver  and  prove  all  the  facts  which  make  them  liable  under  the  stat- 
ute, including  lapse  of  time,  non-payment  and  lack  of  assets,  as  well 
as  receipt  of  property.  (Selover  v.  Coe,  63  N.  T.  438 ;  Brater  v. 
Hopper,  77  Hun,  244.)  In  ordinary  actions  at  law  for  money, 
while  breach  must  be  alleged,  payment  is  an  affirmative  defense 
which  must  be  pleaded  and  proved ;  but  this  rule  does  not  relieve 
the  plaintiff  from  proof  of  non-payment  where  failure  to  pay  is  an 
essential  element  to  the  right  of  recovery.  {Lent  v.  New  York  & 
Mass.  H.  Co.,  130  N".  Y.  504.)  In  an  action  against  the  guar- 
antor of  a  mortgage  it  is  incumbent  on  the  plaintiff  not  only  to 
aver  but  to  prove  that  the  mortgage  guaranteed  has  not  been  paid. 
(Schlednger  v.  Hexter,  2  J.  &  S.  499.)    The  distinction  in  the  rule 
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as  to  proof  of  non-payment  in  equitable  actions  to  enforce  a  lien 
and  in  ordinary  actions  for  recovery  of  money,  is  shown  by  the  fact 
that  in  an  action  for  the  foreclosure  of  a  mortgage  given  as  col- 
lateral to  a  bond,  non-payment  upon  the  bond  must  be  proved, 
while  in  an  action  on  the  bond  alone  this  is  unnecessary.  (Coulter 
v.  Bower,  11  Daly,  203;  Dames  v.  New  York  Concert  Co.9  41 
Hun,  492.) 

In  the  present  case  the  plaintiff  seeks  to  enforce  a  collateral 
which  the  testator  provided  for  the  payment  of  her  claim.  The 
right  to  resort  to  the  collateral  depends  upon  whether  there  remains 
anything  due  her  on  her  legacy*  She  is  not  suing  the  devisee 
because  he  became  liable  to  pay  her  legacy  by  accepting  the  devise, 
nor  is  she  seeking  to  enforce  payment  from  his  representative,  for 
his  representative,  as  such,  is  not  a  party  to  the  action. 

Although  the  plaintiff  now  asserts  that  she  was  not  obliged  to 
prove  non-payment,  yet  on  the  trial  she  evidently  recognized  that 
this  burden  was  upon  her,  for  she  sought  to  prove  the  fact  by  decla- 
rations of  the  devisee  to  the  effect  that  the  legacies  had  not  been 
paid.  While  such  declarations  would  have  been  competent  against 
the  devisee  himself  and  would  be  competent  against  his  representa- 
tives, were  they  made  parties  to  the  action,  they  were  mere  hear- 
say as  against  the  devisee's  mortgagee,  this  appellant,  and  were 
improperly  received  as  against  her.  The  declarations  of  an  assignor 
of  a  mortgage  made  while  he  was  the  owner  are  inadmissible 
against  his  assignee  to  defeat  his  title  or  establish  equities  in  favor 
of  the  mortgagor.  (MerJde  v.  Beidlemcm,  165  N.  T.  21.)  Such 
declarations  must  be  equally  inadmissible  to  establish  the  existence 
of  a  lien  prior  to  that  of  his  mortgagee  or  to  enlarge  its  amount. 

If  the  plaintiff  has  a  lien  existing  and  prior  to  that  of  the  mort- 
gage of  the  appellant,  she  must  establish  it  by  common-law  evidence 
aside  from  such  declarations.  The  non-payment  of  the  legacy  being 
a  fact  incumbent  upon  the  plaintiff  to  prove,  evidence  upon  that 
subject  was  material,  and  appellant's  objection  to  such  declarations 
as  against  herself  was  well  taken.  Mere  proof  of  demand  of  pay- 
ment was  no  proof  of  actual  non-payment.  There  being  no  othor 
evidence  of  non-payment  in  the  case  other  than  these  inadmissible 
declarations,  it  follows  that  the  judgment  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 
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The  judgment  being  reversed,  the  order  appealed  from  becomes 
inoperative,  and  the  appeal  therein  should  be  dismissed,  without  costs. 

All  concurred,  except  Smith,  J.,  dissenting,  and  Chester,  J.,  not 
voting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.  Fort  George 
Realty  Company,  Relator,  v.  Nathan  L.  Miller,  as  Comptroller 
of  State  of  New  York,  Respondent. 

Tax— a  domestic  corporation  which  uses  its  capital  in  buying  New  York  real  estate 
employs  it  within  that  State — it  should  be  taxed  for  the  part  of  the  year  during 
which  its  capital  has  been  so  employed. 

Where  a  domestic  corporation  organized  for  the  purpose  of  acquiring,  holding 
and  selling  real  estate  in  the  city  of  New  York,  uses  all  the  capital  stock  issued 
by  it  in  payment  for  unimproved  real  estate  in  the  city  of  New  York  and  for 
part  of  the  proceeds  of  a  mortgage  upon  such  real  estate,  such  use  of  the  cap- 
ital stock  constitutes  an  employment  thereof  within  the  State  of  New  York, 
within  the  meaning  of  the  Tax  Law  (Laws  of  1806,  chap.  908,  as  amd.  by 
Laws  of  1901,  chap.  558),  and  renders  the  corporation  liable  to  a  franchise  tax. 

A  corporation  subject  to  a  franchise  tax,  which  has  been  in  existence  for  but  five 
and  a  half  months  of  the  year  for  which  the  tax  is  assessed,  should  not  be 
required  to  pay  the  tax  for  the  full  year,  but  only  for  eleven  twenty-fourths 
of  that  time. 

Certiorari  issued  ont  of  the  Supreme  Court  and  attested  on  the 
30th  day  of  Jnne,  1903,  directed  to  Nathan  L.  Miller,  as  Comptroller 
of  the  State  of  New  York,  commanding  him  to  certify  and  return 
to  the  office  of  the  clerk  of  the  county  of  Albany  all  and  singular 
his  proceedings  had  in  assessing  the  relator  for  a  franchise  tax  for 
the  year  ending  October  31,  1902,  upon  its  capital  employed  within 
the  State  during  that  year,  under  section  182  of  the  Tax  Law. 

Theodore  M.  Tafty  for  the  relator. 

John  Cunneen,  Attorney-General,  and  William  H.  Wood,  for 
the  respondent. 

Chester,  J. : 

The  relator  is  a  domestic  corporation  organized  for  the  purpose  of 
acquiring,  holding  and  selling  real  estate  in  the  city  of  New  York. 
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It  was  incorporated  and  commenced  to  do  business  about  May  14, 
1902.  It  has  not  paid  or  declared  any  dividends.  It  has  a  capital 
of  $100,000,  of  which  994  shares  of  the  par  value  of  $99,400  have 
been  issued.  The  amount  issued  was  all  used  in  payment  of  the 
purchase  price  of  certain  unimproved  real  estate  in  that  city  and  for 
part  of  the  proceeds  of  a  mortgage  upon  such  real  estate.  If  that 
was  not  an  employment  of  its  capital  stock  within  this  State, 
within  the  meaning  of  section  182  of  the  Tax  Law  (Laws  of  1896, 
-chap.  908,  as  amd.  by  Laws  of  1901,  chap.  558),  which  would  subject 
it  to  taxation  under  that  law,  the  relator  is  enjoying  all  the  benefits 
of  corporate  existence,  and  is  permitted  to  exercise  its  corporate  fran- 
chises and  carry  on  the  very  business  for  which  it  was  incorporated 
without  the  payment  of  any  franchise  tax.  The  mere  statement  of 
the  proposition,  it  seems  to  me,  carries  its  own  answer. 

The  relator  relies  upon  People  ex  rel.  Niagara  Bvoer  EydrauUo 
Co.  v.  liobertx  (30  App.  Div.  180 ;  affd.,  157  N.  Y.  676)  in  support 
of  its  contention  that  it  employed  no  capital  within  the  State. 
That  was  a  case  where  the  relator  there,  as  appears  by  its  act  of 
incorporation,  was  formed  for  "  hydraulic  and  manufacturing  pur- 
poses "  (Laws  of  1832,  chap.  116,  §  1),  and  was  by  its  charter  made 
u  capable  of  purchasing,  holding,  leasing  and  conveying  any  estate, 
real  and  personal,  for  the  use  of  the  said  corporation."  Its  entire 
-capital  stock  was  issued  in  payment  of  the  purchase  price  of  a  cer- 
tain island  in  Niagara  river  which  was  unimproved  swamp  land  and 
unproductive,  except  that  about  forty-five  dollars  was  received 
annually  for  the  grass  crop.  The  court  held,  on  the  authority  of 
People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple  (150  N.  Y.  46),  that 
although  its  capital  was  invested  here,  such  capital  was  not 
"  employed  within  this  State  "  within  the  meaning  of  the  statute, 
and,  therefore,  that  it  was  not  liable  to  the  franchise  tax.  In  the 
Singer  case  Judge  Bartlett,  who  wrote  the  opinion  of  the  court, 
said  :  "  We  decide  this  case  on  its  peculiar  facts,  and  are  not  to  be 
understood  as  in  any  way  changing  the  rule  laid  down  in  People  ex 
rd.  Seth  Thomas  Clock  Co.  v.  Wemple  (133  K  Y.  323),  that  the 
capital  stock  of  a  foreign  corporation  employed  in  this  State  is  repre- 
sented by  the  actual  value  of  its  property,  whether  in  money  or 
goods  or  other  tangible  things." 

So  also  the  capital  stock  of  a  domestic  corporation  means  the 
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property  of  the  corporation  contributed  by  its  shareholders  or  other- 
wise obtained  by  it  to  the  extent  required  by  its  charter.  (  Williams 
v.  Western  Union  Telegraph  Co.,  93  N.  T.  162,  168;  BurraU  v 
Bushwick  Railroad  Co.,  75  id.  211.) 

The  capital  stock  of  the  relator,  so  far  as  issued,  represented  as  it 
is  by  the  property  it  purchased  with  that  stock,  in  which  purchase 
it  was  used  in  carrying  out  one  of  the  purposes  of  the  relator's  cor- 
porate existence,  was  clearly  employed  by  it  in  this  State,  and  cases 
such  as  that  of  Niagara  River  Hydraulic  Co.  (supra)  and  other 
kindred  cases,  where  the  capital  exempted  from  taxation  was  not 
necessary  to  or  used  for  the  conduct  of  the  business  for  which  the 
corporations  were  organized,  but  actually  withdrawn  from  such 
business  and  otherwise  invested,  should  not  serve  to  exempt  from 
taxation  a  corporation  such  as  the  relator,  which  comes  within  the 
express  terms  of  the  statute  imposing  the  tax. 

The  relator  also  urges  that  the  Comptroller  has  made  an  excessive 
valuation  of  its  capital  stock.  He  assessed  it  at  a  valuation  of 
$99,400.  He  had  before  him  the  sworn  appraisal  of  the  treasurer 
and  the  secretary  of  the  relator  fixing  its  actual  cash  value  at  that 
amount,  so  that  his  assessment  is  not  without  ample  evidence  to 
support  it. 

The  relator,  however,  had  been  in  existence  and  exercising  its  cor- 
porate franchises  only  five  and  one-half  months  of  the  year  for  which 
it  was  taxed.  The  tax  was  laid  for  the  entire  year.  It  should  have 
been  apportioned  upon  the  time  it  had  exercised  its  corporate 
franchises.  {People  ex  rd.  Mutual  Trust  Co.  v.  Miller,  177  N.  T. 
51.)  The  tax  as  laid,  based  upon  a  valuation  of  $99,400,  at  one  and 
a  half  mills  on  the  dollar  for  the  entire  year  amounted  to  $149.10. 
For  five  and  one-half  months  at  that  rate  ;t  would  be  $68.34,  and  it 
should  be  reduced  to  that  amount. 

Determination  of  the  Comptroller  modified  by  reducing  the  tax 
to  sixty-eight  dollars  and  thirty-four  cents,  and  as  so  modified  con- 
firmed, with  fifty  dollars  costs  and  disbursements  to  the  relator. 

All  concurred. 

Determination  modified  by  reducing  the  tax  to  sixty-eight  dollars 
and  thirty-four  cents,  and  as  so  modified  confirmed,  with  fifty  dollars 
costs  and  disbursements  to  the  relator. 
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The  People  of  the  State  of  New  York  ex  rel.  Hans  Rees'  Sons, 
Relator,  v.  Nathan  L.  Miller,  as  Comptroller  of  the  State  of 
New  York,  Respondent. 

Tax—  aeeeument  of  the  capital  employed  by  a  domestic  corporation  within  the  State 
of  New  York,  how  made. 

A  domestic  corporation  was  organized  October  10,  1901,  with  a  capital  stock  of 
$600,000.  Five  shares  of  its  capital  stock,  of  the  par  value  of  $100  each,  were 
then  subscribed  for  and  sold.  No  more  stock  was  sold  nor  business  done  by 
the  corporation  until  June  2,  1902,  when  the  corporation  purchased  a  tannery 
and  other  property,  and  issued  all  the  remainder  of  its  capital  stock  in  pay- 
ment for  the  same. 

The  chief  business  of  the  corporation  was  tanning  and  selling  leather,  and  its 
tannery  and  a  large  part  of  its  property  was  situated  in  North  Carolina.  It 
also  operated  a  tannery  in  Virginia.  Its  office,  however,  and  the  place  where 
it  conducted  its  business  was  in  New  York  city,  and  it  manufactured  some 
leather  there. 

During  the  last  five  months  of  the  fiscal  year  ending  October  81,  1902,  its  gross 
assets  amounted  to  1850,848.86,  and  its  liabilities  amounted  to  $350,000.  Of 
its  gross  assets  $278,552.82  were  employed  in  the  State  of  New  York.  This 
item  did  not  include  certain  bills  receivable  which  were  due  for  leather  made 
at  tanneries  outside  of  the  State  of  New  York  and  sold  to  parties  residing  with- 
out the  State  of  New  York,  and  which  had  never  been  within  the  State. 

Eeld,  that  the  bills  receivable  did  not  constitute  capital  employed  within  the 
State  of  New  York; 

That  as  it  appeared  that  during  the  first  seven  months  of  the  fiscal  year  ending 
October  81,  1902,  namely,  until  June  2,  190,?,  the  only  capital  of  the  corpora- 
tion was  $500,  none  of  which  was  employed  in  the  corporation's  business,  it 
should  be  assumed  that  only  five- twelfths  of  the  gross  assets  were  carried  by 
the  corporation  during  the  entire  fiscal  year; 

That  the  franchise  tax  levied  on  the  corporation  for  the  year  1902  should  be 
determined  in  the  following  manner:  The  total  liabilities  should  be  deducted 
from  the  gross  assets,  leaving  $500,848.86  as  the  actual  value  of  its  capital 
stock,  it  appearing  that  the  corporation  had  not  declared  any  dividend  and 
that  there  had  been  no  sales  of  its  stock;  that  the  gross  assets  employed  in  the 
State  of  New  York  being  .3216  of  the  entire  amount  of  the  gross  assets,  that 
proportion  of  the  gross  assets,  viz.,  of  $500,848.86,  would  give  the  value  of  so 
much  of  the  capital  stock  as  was  employed  in  the  State  of  New  York,  to  wit, 
the  sum  of  $160,911.11;  that  as  the  latter  sum  was  actually  employed  only 
five  months  of  the  year,  five-twelfths  of  that  sum,  to  wit,  $67,056.60,  was  the 
sum  upon  which  the  tax  should  be  computed; 

That  the  corporation  was  not  entitled  to  have  deducted  from  its  gross  assets  of 
$850,848.86,  its  total  liabilities  of  $850,000,  and  to  have  deducted  from  the 
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resulting  net  assets  of  $500,848.86  the  amount  of  its  capital  employed  outside 
the  State  of  New  York,  viz.,  $561,894.71,  which  would  leave  no  assets  or 
capital  whatever  to  be  taxed  within  the  State  of  New  York. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
29th  day  of  August,  1903,  directed  to  Nathan  L.  Miller,  as 
Comptroller  of  the  State  of  New  York,  requiring  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Albany  all  and 
singular  his  proceedings  had  in  assessing  a  tax  against  the  relator 
for  the  year  ending  October  31,  1902,  under  chapter  908  of  the 
Laws  of  1896  and  acts  amendatory  thereof. 

Louis  II.  Porter,  for  the  relator. 

John  Qurmeen,  Attorney-General)  and  William  H.  Wood,  for  the 
respondent. 

Parker,  P.  J. : 

The  relator  is  a  domestic  corporation  with  a  capital  stock  of 
$500,000.  It  was  organized  October  10, 1901,  and  five  shares  of  its 
stock  of  $100  each  were  then  subscribed  for  and  sold.  No  more 
stock  was  sold,  nor  business  done  by  said  corporation  until  June  2, 
1902,  when  the  corporation  purchased  a  tannery  and  other  property 
from  one  Rees,  and  issued  all  the  remainder  of  its  6tock  to  pay  for 
the  same.  From  that  time  forth  it  has  been  actually  engaged  in 
business.  Its  chief  business  is  tanning  and  selling  leather,  and  its 
tannery  and  a  large  part  of  its  property  is  situated  in  North  Caro- 
lina. It  runs  another  small  tannery  in  Virginia.  Its  office,  how- 
ever, and  the  place  where  it  conducts  its  business  is  in  New  York 
city,  and  it  also  manufactures  some  leather  there. 

It  appears  from  the  record  before  us  that  on  October  31,  1902, 
its  gross  assets  amounted  to  $850,348.36  and  its  liabilities  amounted 
to  $350,000.  Of  its  gross  assets  $273,552.32  were  employed  in  this 
State.  This  item  does  not  include  certain  bills  receivable,  amount- 
ing to  $15,401.33,  which  were  due  for  leather  made  at  tanneries  out 
of  the  State  and  sold  to  parties  residing  out  of  the  State,  and  which 
had  never  been  within  this  State. 

No  dividend  has  ever  been  made  by  the  company,  nor  have  any 
sales  of  its  stock  been  made  during  the  year. 

The  Comptroller,  after  the  annual  report  of  the  company  was 
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filed,  made  an  assessment  under  sections  182  and  190  of  the  Tax  Law 
(Laws  of  1896,  chap.  908,  as  arad.  by  Laws  of  1901,  chap.  558), 
for  the  year  ending  October  31,  1902,  appraising  the  value  of  its 
capital  stock  employed  within  this  State  at  $172,500,  and  fixed  the 
amount  of  the  tax  at  $258.75.  The  company  asked  for  a  rehearing, 
and  after  evidence  was  taken,  the  Comptroller  revised  the  assess- 
ment and  fixed  the  appraised  value  of  the  capital  stock  employed  in 
this  State  at  $102,500  and  the  tax  thereon  at  $153.75. 

The  relator  claims  that  no  tax  whatever  should  have  been  assessed 
against  it ;  but  that  if  it  is  liable  to  pay  any,  the  Comptroller  has 
fixed  it  at  much  too  high  an  amount. 

The  case  comes  here  upon  a  certiorari  to  review  such  decision  of 
the  Comptroller. 

Several  assignments  of  error  are  presented  by  the  relator.  First. 
The  Comptroller  claimed  that  the  item  of  $15,401.33,  viz.,  bills 
receivable  for  merchandise  sold  out  of  the  State,  and  which  never 
came  within  the  State,  were  nevertheless  capital  employed  within 
this  State,  and  estimated  the  tax  upon  that  basis. 

I  am  of  the  opinion  that  the  decision  of  the  Comptroller  in  that 
respect  was  erroneous.  Although  the  contract  of  sale  may  have 
been  made  at  their  office  in  this  State,  the  property  itself  never 
was  in  this  State,  nor  does  anything  representing  it  come  within 
this  State  until  the  purchase  price  is  paid  and  received  in  this 
State.  It  seems  to  me  that  such  property  is  no  more  employed 
in  this  State  than  is  the  tannery  itself  located  in  North  Carolina. 
The  fact  that  a  bill  is  made  out  against  the  purchaser,  and  possibly 
filed  and  entered  in  a  book  in  the  office  of  the  company  at  New 
York  city,  does  not  bring  the  capital,  or  the  assets  represented  by 
such  bill,  into  this  State.  In  this  particular  I  think  the  assessment 
should  be  corrected. 

Second.  It  is  claimed  that  from  the  time  of  the  organization  of 
the  company  in  October,  1901,  until  June  2,  1902,  it  possessed  no 
capital,  except  *Jie  $500  derived  from  the  sale  of  the  five  shares  of 
stock  needed  to  effect  its  organization,  and  employed  none,  in  this 
State,  nor  anywhere  else ;  and  that  in  estimating  the  amount  of 
capital  stock  employed  in  this  State  as  a  basis  for  the  tax  the  aver- 
age amount  used  during  the  entire  fiscal  year,  only,  should  be  taken* 
App.  Div.— Vol.  XC.        38 
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That  is,  that  the  tax  being  an  annual  one,  the  capital  stock  appraised 
should  be  apportioned  throughout  the  entire  year. 

It  is  conceded  that  the  company  had  no  property,  save  the  $500, 
and  did  no  business  during  the  first  seven  months  of  the  year. 
That  during  the  last  five  months  it  had  the  full  sum  of  $850,348.36 
as  its  gross  assets,  and  that  $273,552.32  were  employed  within  this 
State ;  and  within  the  principle  laid  down  in  People  ex  rel.  Brook- 
lyn Rapid  Transit  Co.  v.  Morgan  (57  App.  Div.  335 ;  affd.,  168  N. 
T.  672)  I  am  of  the  opinion  that  the  relator's  claim  is  a  correct  one. 
In  that  view  the  estimate  should  assume  that  five-twelfths  only  of 
the  assets  above  given  were  carried  by  the  company  through  the 
entire  year. 

The  further  claim  is  made  by  the  relator  that,  in  ascertaining  the 
amount  of  capital  stock  employed  in  this  State,  there  should  be  first 
deducted  from  the  gross  amount  of  assets  employed  by  the  company, 
viz.,  $850,348.36,  the  total  liabilities,  viz.,  $350,000.  which  would 
leave  net  assets  to  the  amount  of  $500,348.36,  and  that  there  should 
then  be  deducted  therefrom  the  amount  of  its  assets  or  capital 
employed  without  the  State,  viz.,  $561,394.71,  in  order  to  ascertain 
the  amount  of  capital  employed  within  this  State. 

Manifestly,  since  the  debts  exceed  the  assets  employed  in  this 
State,  such  method  would  leave  no  assets  or  capital  whatever  to  be 
taxed  within  this  State. 

In  my  opinion  such  a  method  would  not  meet  the  requirement  of 
the  statute.  It  results  in  charging  against  the  assets  employed  in 
this  State  the  whole  indebtedness  of  the  company.  And  this  is 
claimed  to  be  the  correct  method  on  the  theory  that  tlje  amount  of 
the  company's  indebtedness  should  be  deducted  from  the  amount  of 
its  taxable  property  in  the  place  of  its  domicile  and  where  the  tax  is 
sought  to  be  enforced.  And  the  principle  of  the  rule  held  in  People 
ex  rel.  Thurbery  Whylemd  Go.  v.  Barker  (141  N .  T.  118)  is  invoked 
to  sustain  this  claim. 

In  that  case  the  court  was  dealing  with  the  subject  of  direct  taxa- 
tion upon  a  non-resident  company's  personal  property.  In  this  case 
no  taxation  upon  the  property  in  question  is  intended.  A  tax  is  to 
be  levied  upon  the  company's  franchise,  and  the  statute  prescribes  a 
method  by  which  the  amount  of  such  tax  shall  be  ascertained.  In 
a  case  where  no  dividends  whatever  have  been  paid,  and  where  no 
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sales  of  stock  have  been  made,  the  direction  is  to  appraise  the  value 
of  the  capital  stock  employed  within  this  State  and  levy  a  tax  of 
one  and  one-half  mills  thereon.     (§§  182,  190,  as  amd.  supra.) 

The  method  of  fixing  the  value  of  the  capital  stock  in  these  cases 
has  been  frequently  pointed  out.  (People  ex  reL  Wiebusch  db 
HUger  Co.  v.  Roberta,  19  App.  Div.  574 ;  affd.,  154  N.  Y.  101.) 
From  the  value  of  all  its  assets,  deduct  its  liabilities,  and  add  to  the 
remainder  the  value  of  its  good  will,  unless,  as  in  this  case,  it  has 
already  been  included  in  the  value  of  its  assets,  and  such  proportion 
of  that  sum  as  is  employed  in  this  State  is  the  sum  on  which  the 
tax  is  to  be  levied.  Evidently  that  sum  represents  the  value  of  its 
capital  stock  employed  in  this  State  and  upon  which  the  statute 
(§  182,  as  amd.,  supra)  directs  that  the  tax  of  one  and  one-half 
mills  on  the  dollar  shall  be  levied. 

Applying  such  rule  to  this  case,  the  total  assets  or  property  used 
by  the  corporation  was  $850,348.36,  the  total  liabilities  were 
$350,000,  leaving  the  net  assets,  or  the  actual  value  of  all  its  prop- 
erty, at  $500,348.36 ;  and  this  being  a  case  where  there  were  no 
dividends  and  no  sales  of  its  capital  stock,  it  represents  the  actual 
value  of  its  capital  stock.  It  appears  from  the  record  that  the  pro- 
portion of  the  gross  assets  which  was  employed  in  this  State  was 
.3216  of  the  whole  amount,  and,  hence,  that  proportion  of  the 
actual  value  of  its  whole  capital  stock,  viz.,  of  $500,348.36,  will  give 
the  value  of  so  much  thereof  as  is  employed  in  this  State,  viz.,  the 
sum  of  $160,911.91. 

But  this  amount  was  actually  employed  only  five  months  of  the 
year,  and  inasmuch  as  only  such  sum  should  form  the  basis  of  taxa- 
tion under  section  182  (supra)  as  represents  the  amount  employed 
through  the  whole  year,  only  five-twelfths  of  that  sum,  viz.,  $67,056.60, 
is  the  6um  upon  which  the  tax  in  this  case  should  be  computed. 
One  and  one-half  mills  upon  $67,056.60  gives  a  tax  of  $100.58,  and 
such,  I  conclude,  should  have  been  the  tax  which  the  Comptroller 
should  have  assessed  in  this  case. 

All  concurred. 

Determination  of  the  Comptroller  modified  as  per  opinion,  and  as 
so  modified  confirmed  with  fifty  dollars  costs  and  disbursements  to 
the  relator. 
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The  People  of  the  State  of  New  York  ex  rel.  Marquis  L. 
Keyes,  Relator,  v.  Nathan  L.  Miller,  as  Comptroller  of  the 
State  of  New  York,*  Respondent. 

Redemption  from  a  State  tax  salt  —  "actual  occupancy  "  of  Adirondack  land  used  a$ 
a  fish  and  game  preserve — when  not  each  as  to  require  service  of  notice  to 
redeem. 

The  Adirondack  League  Club,  in  1890,  purchased  9,000  acres  of  land  in  the  Adi- 
rondack mountains,  and  since  then  has  used  the  tract  as  a  forest,  fish  and  game 
preserve.  Included  in  the  tract  was  a  lot  of  570  acres.  Trails  were  cut 
through  the  forest  across  such  lot  and  a  boat  landing  was  built  upon  the  shore 
of  a  lake  that  was  partly  in  the  lot.  It  was  also  possible,  although  the  fact  did  not 
distinctly  appear,  that  notices,  warning  all  persons  from  trespassing  on  the  570- 
acre  lot  and  that  it  was  used  as  a  private  park,  were  posted  upon  the  lot.  This 
lot  was  used  and  cared  for  in  the  same  manner  as  the  rest  of  the  tract. 

Held,  that  the  club  was  not  in  the  "  actual  occupancy  "  of  the  570-acre  lot  within 
the  meaning  of  section  134  of  the  Tax  Law,  which  requires  the  service  of  a 
notice  to  redeem  from  a  State  tax  sale  to  be  served  upon  the  actual  occupant  of 
the  premises  sold. 

Smith  and  Chester,  JJ.,  dissented. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
25th  day  of  July,  1903,  directed  to  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  commanding  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Albany  all  and 
singular  his  proceedings  had  in  the  matter  of  redeeming  certain 
lands  sold  by  him  for  taxes. 

Griffin  &  Ostrander,  for  the  relator. 

John  Cunneen,  AUorney-General,  and  William  27".  Wood,  for 
the  respondent. 

Parker,  P.  J. : 

The  relator  purchased  at  a  tax  sale  by  the  State  Comptroller  in 
1900,  lot  6,  township  6,  Moose  river  tract,  county  of  Herkimer, 
being  a  tract  of  land  consisting  of  570  acres.  It  was  assessed  and 
sold  for  taxes  as  non-resident  lands.  The  time  for  redemption  by 
the  owner  expired  in  December,  1901,  and  a  conveyance  was  executed 
by  the  Comptroller  to  the  relator  on  March  6,  1903.  On  May  23, 
1903,  the  application  of  the  Adirondack  League  Club  to  redeem  such 
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lands  as  an  occupant  thereof  under  the  provisions  of  section  137  of 
the  Tax  Law  (Laws  of  1896,  chap.  908)  was  granted  by  the  Comp- 
troller. No  notice  to  redeem,  as  provided  for  by  section  134  of  such 
law  (as  amd.  by  Laws  of  1902,  chap.  171),  had  been  served  by  the 
relator.  He  claims,  however,  that  the  6aid  lands  were  not  occupied, 
within  the  provisions  of  such  section  134,  by  the  said  club,  or  by 
any  one  whomsoever,  and  he  has  sued  out  this  certiorari  to  review 
the  decision  of  the  Comptroller  upon  that  question. 

There  are  no  facts  claimed  by  either  party  which  are  disputed. 
The  single  question  presented  to  us  is,  whether  the  club,  in  Decem- 
ber, 1901,  had  such  an  actual  possession  of  the  tract  so  sold  and 
conveyed  to  the  relator  as  is  required  by  section  134  of  the  act 
aforesaid. 

The  Adirondack  League  Club  owned  some  90,000  acres  of  land 
as  a  forest  preserve,  and  the  tract  in  question  was  a  part  thereof, 
The  club  had  purchased  the  tract  in  1890,  and  since  then  had  used 
it  for  the  purposes  for  which  it  was  purchased,  and  as  it  used  the 
rest  of  its  wild  and  uncultivated  land,  to  wit,  as  a  game  preserve 
and  over  which  its  members  could  hunt  and  fish. 

Trails  were  cut  through  the  forest  across  such  lot.  A  boat  land 
ing  was  built  upon  the  shore  of  a  lake  that  was  partly  in  this  lot ; 
just  how  it  was  built  does  not  appear ;  and,  possibly,  although  it 
does  not  distinctly  appear  to  be  so,  notices  warning  all  persons  from 
trespassing  upon  the  lot  and  that  it  was  used  as  a  private  park,  were 
posted  upon  the  lot.  I  say  that  this  fact  does  not  distinctly  appear, 
because  the  affidavits  seem  to  be  to  the  effect  that  the  notices  were 
posted  "  along  the  lines  of  the  whole  of  said  preserve,"  meaning 
that  they  were  posted  along  the  boundary  lines  of  the  whole  90,000 
acres,  and  if  this  lot  is  in  the  middle  of  that  tract  there  may  not  have 
been  any  notice  within  miles  of  this  lot.  And  this  lot  was  used  by 
the  club  for  the  same  purposes,  and  was  cared  for  by  the  same  care- 
takers and  in  the  same  manner  that  the  rest  of  such  90,000  acres 
were  used  and  cared  for. 

Does  such  a  use  and  possession  constitute  the  actual  occupancy 
which  the  statute  requires  ? 

It  is  urged  on  the  part  of  the  club  that  it  is  the  only  possession 
of  the  many  lots  included  within  their  large  preserve  which  it  is 
possible  for  them  to  take,  and  that  an  actual  pedis  possessio  of  each 
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of  such  lots  is  inconsistent  with  the  purpose  for  which  they  were 
obtained.  That  seems  to  be  so.  The  object  of  their  ownership  of 
the  lands  is  to  preserve  them  in  as  wild  and  unreclaimed  a  con- 
dition as  possible,  and  an  actual  occupation  of  them,  or  such  treat- 
ment of  them  as  is  declared  in  section  370  of  the  Code  of  Civil 
Procedure  to  amount  to  a  possession  and  occupancy,  would  operate 
at  once  to  defeat  the  very  purpose  of  their  use.  There  are  many 
different  lots  within  the  boundaries  of  this  90,000-acre  tract  of 
which  the  club,  because  of  its  ownership  thereof,  has  the  construc- 
tive possession,  but  of  which  no  one  can  be  said  to  have  the  actual 
possession,  and  I  am  of  the  opinion  that  the  lot  in  question  was  on 
of  them. 

The  statute  in  question  (§  134)  requires  that  the  person  upon 
whom  notice  must  be  served  shall  be  in  the  "  actual  occupancy  "  of 
the  tract  or  parcel  of  laud  which  the  Comptroller  had  sold,  and  it 
seems  to  me  that,  in  the  very  nature  of  the  use  to  which  the  club 
puts  its  land,  it  cannot  have  such  an  occupancy,  nor  can  any  of  its 
servants  have  it,  unless  perhaps  it  be  of  some  small  parcel  thereof 
upon  which  a  permanent  residing  place  has  been  created  for  him 
Although  the  occupancy  here  is  not  invoked  for  the  purpose  of 
establishing  an  adverse  user,  yet  the  definition  given  in  section  134 
of  the  Tax  Law  (supra)  is  at  least  as  precise  and  explicit  as  was 
the  word  "possession"  which  section  370  of  the  Code  defined. 
It  must  be  the  actual  occupant  upon  whom  the  notice  is  to  be 
served,  and  all  the  cases  in  which  this  phrase  is  defined  or  explained 
seem  to  be  adverse  to  the  claim  which  the  Adirondack  League  Club 
here  makes.  {People  ex  rel.  Marsh  v.  Campbell,  67  Hun,  590; 
S.  C,  143  N.  Y.  338 ;  Churchill  v.  Onderdonky  59  id.  134 ;  Thomp- 
son v.  BurhanSy  79  id.  98,  99.) 

There  was  nothing  in  the  case  at  bar  to  indicate  to  the  relator  that 
the  lot  in  question  was  in  the  "  actual  occupancy  "  of  any  one,  and 
I  am  of  the  opinion  that  the  determination  of  the  Comptroller  was 
erroneous  and  should  be  reversed. 

All  concurred,  except  Smith  and  Chester,  JJ.,  dissenting. 

Determination  of  the  Comptroller  reversed, with  fifty  dollars  costs 
and  disbursements  to  the  relator. 
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Thk  People  of  the  State  of  New  York  ex  rel.  A.  G.  Hyde  & 
Sons,  Relator,  v.  Nathan  L.  Miller,  as  Comptroller  of  the  State 
of  New  York,  Respondent. 

Tax — assessment  against  a  domestic  corporation — what  deduction  should  be  made  on 

account  of  its  debts. 

In  assessing  a  franchise  tax  against  a  domestic  corporation,  the  corporation  is  not 
entitled  to  have  deducted  fivm  its  gross  assets  the  assets  employed  with 
out  the  State  of  New  York  and  together  therewith  its  total  liabilities,  leaving 
the  balance  as  the  amount  upon  which  the  franchise  tax  shall  be  computed. 

In  such  a  case  the  corporation  is  entitled  to  a  reduction  from  the  value  of  the 
assets  employed  in  the  State  of  New  York  of  only  such  proportionate  amount 
of  the  liabilities  of  the  corporation  as  is  represented  by  the  ratio  of  the  assets 
employed  within  the  State  of  New  York  to  the  entire  assets  of  the  corporation. 

Certiorari  issued  ont  of  the  Supreme  Court  and  attested  on  the 
19th  day  of  August,  1903,  directed  to  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  commanding  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Albany,  all  and 
singular  his  proceedings  had  in  assessing  a  franchise  tax  upon  the 
relator  for  the  year  ending  October  31,  1902. 

James  J.  Allen,  for  the  relator. 

John  Cunneen,  Attorney- General,  and  William  H.  Wood,  for  the 
respondent. 

Smith,  J. : 

This  controversy  presents  a  single  question.  This  domestic  corpora- 
tion had  assets  amounting  to  $1,503,342,  of  which  $808,043  were  in 
New  York,  and  $635,299  were  outside  the  State  of  New  York.  Its 
liabilities  amounted  t  j  $784,610.80.  The  Comptroller  upon  adjust- 
ment reduced  the  tax  to  $472.79,  which  amount  was  reached  by 
assessing  the  tax  upon  the  assets  within  this  State  reduced  only  by 
such  proportion  of  the  liabilities  of  the  relator  as  would  be  repre- 
sented by  the  amount  of  assets  in  this  State  as  compared  with  the 
total  assets.  The  relator  claims  that  from  the  gross  assets  should  be 
first  deducted  the  assets  without  the  State,  next  the  total  liabilities, 
and  upon  the  balance  only,  which  in  this  case  would  amount  to 
$83,433,  should  the  tax  be  computed. 
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In  People  ex  rel.  Wiebuech  dk  Hilger  Co.  v.  Roberta  (10 
App.  Div.  574)  this  court  under  a  similar  statute  laid  down  the 
rule  contended  for  by  the  relator  here.  In  154  New  York  (at 
p.  101)  is  the  report  of  this  case  in  the  Court  of  Appeals,  where 
it  was  affirmed.  In  that  case,  Judge  Martin,  in  writing  for  the 
court  (at  p.  106),  says:  "The  record  discloses  the  gross  assets 
of  the  relator,  its  liabilities,  and  the  amount  of  its  exemptions. 
Therefore,  if  the  cash  value  of  the  capital  stock  liable  to  be 
taxed,  is  to  be  measured  by  the  net  assets  of  the  corporation, 
after  deducting  its  liabilities  and  the  amount  of  its  capital  that  is 
exempt,  then  clearly  the  decision  of  the  court  below  was  correct." 
A  reference  to  the  facts  of  this  case  as  shown  in  the  report  thereof 
in  the  Appellate  Division  discloses  that  the  exemptions  referred  to 
by  Judge  Martin  were  the  assets  of  the  company  without  the  State 
of  New  York.  In  this  case,  however,  of  the  gross  assets  in  this 
State  and  out  of  the  State,  amounting  to  $305,445,  only  $18,102 
were  without  the  State.  The  questions  discussed  in  that  case  were, 
first,  whether  assets  amounting  to  $30,000,  consisting  of  unbroken 
packages  imported  from  other  States,  could  be  the  subject  of  taxa- 
tion, and,  secondly ,  whether  the  amount  of  assets  should  be  reduced 
by  the  liabilities  of  the  corporation.  The  question  does  not  seem  to 
have  been  raised  as  to  whether  those  liabilities  should  be  apportioned 
between  the  assets  within  the  State  and  out  of  the  State.  In  that 
case  the  assets  out  of  the  State  were  so  small  that  the  question  was 
practically  an  immaterial  one.  For  these  reasons,  I  do  not  deem 
these  authorities  as  controlling  upon  the  issue  here  presented.  The 
relator  also  relies  upon  the  case  of  People  ex  rel.  Thurber,  Whyland 
Co.  v.  Barker  (141  N.  Y.  118).  In  that  case  the  relator,  a  foreign 
corporation,  was  taxed  upon  moneys  invested  in  the  State  of  New 
York.  It  was  there  held  that  no  part  of  the  indebtedness  of  the 
company  was  to  be  deducted  from  the  assets  in  the  State  of  New 
York.  This  case  is  somewhat  limited  by  the  decision  in  People  ex  rel. 
Milling  Co.  v.  Barker  (147  N.  Y.  31).  It  is  claimed  by  the  relator 
that  if  under  our  statute  (Laws  of  1896,  chap.  908,  §  182,  as  amd.  by 
Laws  of  1901,  chap.  558)  there  is  to  be  deducted  from  the  assets  in 
this  State  only  a  proportion  of  the  indebtedness  of  the  corporation,  we 
cannot  with  good  grace  refuse  to  deduct  from  the  assets  of  a  foreign 
corporation  found  in  this  State  a  part  of  the  indebtedness  of  such 
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corporation  proportioned  to  the  aggregate  assets  of  such  corporation. 
In  the  case  cited  it  was  pointed  out  that  the  statute  required  the 
mode  of  taxation,  viz.,  the  same  as  if  they  were  residents  of  this 
State.  Judge  Pecxham,  in  writing  for  the  court  in  that  case,  6ays : 
"The  resident  has  no  right  to  deduct  his  indebtedness  from  any 
specific  piece  of  personal  property  or  from  any  special  chose  in 
action.  In  a  general  way  it  may  be  said  that  he  is  to  be  charged 
with  all  his  personal  property,  and  from  that  total  he  may  deduct 
his  debts.  This  cannot  be  done  in  the  case  of  a  non-resident, 
although  it  may  (as  we  may  assume)  be  done  at  his  domicile.  All  we 
are  to  do  is  to  assess  and  tax  the  sum  here  invested,  and  the  equities 
must,  as  we  have  said,  be  adjusted  at  the  domicile  of  the  person." 
If,  therefore,  under  this  opinion,  the  domestic  corporation  were 
assessed  for  all  of  its  assets,  in  this  State,  equity  would  demand  the 
deduction  of  all  the  indebtedness.  Whereas,  however,  the  assess- 
ment is  for  only  such  part  of  the  assets  as  are  employed  within  this 
state,  there  are,  I  think,  no  equities  to  be  adjusted  which  require 
the  deduction  of  more  than  a  proportionate  amount  of  the 
indebtedness. 

Not  only  does  this  adjustment  seem  equitable,  but  otherwise 
many  domestic  corporations  would  wholly  escape  taxation  within 
this  State  for  the  "  right  to  live,"  which  is  given  by  the  State  and 
which  is  the  basis  of  this  tax.  Large  corporate  business  can  hardly 
be  done  without  the  employment  of  extensive  credit,  and  with  con- 
siderable property  in  other  States,  as  many  domestic  corporations 
have,  the  portion  of  assets  within  this  State  might  easily  and  often 
be  overbalanced  by  the  indebtedness.  We  are  of  the  opinion, 
therefore,  that  the  Comptroller  rightfully  interpreted  the  law  as 
requiring  a  reduction  from  the  value  of  the  assets  in  this  State  only 
of  such  proportionate  amount  of  the  liabilities  of  the  corporation  as 
is  represented  by  the  ratio  of  the  capital  stock  employed  within  this 
State  to  the  entire  capital  of  the  corporation. 

The  determination  of  the  Comptroller  should,  therefore,  be  con- 
firmed, with  fifty  dollars  costs  and  disbursements. 

Determination  of  the  Comptroller  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements. 
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Thomas  Cover  and  Others,  Appellants,  t. 
George  Wolf,  Respondent,  Impleaded  with 
Morits  Neuraaa  and  Others,  Defendants.— 
Order  reversed  and  motion  granted,  without 
costs,  with  leave  to  defendant  respondent 
to  answer  anew  if  so  advised.—  appeal  from 
an  order  denying  a  motion  to  discontinue 
the  action  as  against  certain  of  the  defend- 
ants, and  to  amend  summons  and  pleadings 
by  striking  the  names  of  such  defendants 
therefrom.— 

Pan  Curiam:  For  the  reasons  stated  in  the 
opinion  in  Chapman  v.  Wolf  (80  App.  Dlv. 
668),  the  order  appealed  from  should  be  re- 
Tersed and  the  motion  granted,  without 
costs,  with  leave  to  the  defendant  respond- 
ent to  answer  anew  If  so  advised.    Present 

—  Van  Brunt,  P.  J.,  O'Brien,  Ingraham, 
McLaughlin  and  Hatch,  JJ. 

Betty  Frank  and  Others,  Appellants,  v.  George 
Wolf,  Respondent,  Impleaded  with  Morits 
Neuraan  and  Others,  Defendants.— Order 
reversed  and  motion  granted,  without  costs, 
with  leave  to  defendant  respondent  to  an- 
swer anew  if  so  advised.— Appeal  from  an 
order  denying  a  motion  to  discontinue  the 
action  as  against  certain  of  the  defendants, 
and  to  amend  summons  and  pleadings  by 
striking  the  names  of  such  defendants 
therefrom. — 

Pkb  Curiam:  For  the  reasons  stated  In  the 
opinion  in  Chapman  v.  Wolf  (89  App.  Div. 
56  J>,  the  order  appealed  from  should  be  re- 
versed and  the  motion  granted,  without  costs,  I 
with  leave  to  the  defendant  respondent  to 
answer  anew  if  so  advised.  Present— Van 
Brunt,  P.  J..  O'Brien,  Ingraham,  McLaugh- 
lin and  Hatch,  JJ. 

The  Tenement  House  Department  of  the  City 
of  New  York,  Respondent,  v .  Katie  Moeschen, 
Appellant.— Determination  of  the  Appellate 
Term  affirmed,  with  costs.—  Appeal  from  a 
determination  of  the  Appellate  Term  affirm- 
ing ajudgment  of  the  Municipal  Court.— 
Pas  Curiam:  For  the  reasons  stated  in  the 
opinion  in  Tenement  House  Department  v. 
Moeechen  (80  App.  Dlv.  626),  the  determina- 
tion of  the  Appellate  Term  should  be  af- 
firmed, with  costs.  Present— OBrlen,  In- 
graham, McLaughlin  and  Hatch,  JJ. 

Robert  A  Lytle  and  Hannah  Steininger, 
Respondents,  v.  James  R.  Crawford  and 
Others,  Constituting  the  Bank  of  Do  than, 
Appellants.- Judgment  affirmed,  with  costs. 

—  Appeal  from  a  judgment  entered  upon  a 
verdict  directed  by  the  court— 

Van  Brunt,  P.  J.:  It  is  not  necessary  to  re- 
state the  principal  facts  developed  upon  the 
retrial  of  this  action,  the  same  having  been 
set  forth  in  the  opinion  of  this  court  when 
the  case  was  here  upon  a  former  appeal  (60 
App.  Div.  878).  The  only  point  upon  which 
new  evidence  was  sought  to  be  introduced 
related  to  the  rescission  of  the  transaction 
of  Monday,  November  seventh,  by  what  took 
place  between  the  agent  of  the  plaintiffs  and 
Drewry  on  Tuesday,  the  eighth.  It  is  claimed 
on  the  part  of  the  defendants  that  upon 
Tuesday  the  transaction  of  Monday  was 
rescinded  and  the  cotton  mentioned  in  Mon 


day's  transaction  was  resold  to  Drewry,  ha 
agreeing  to  make  payments  therefor  in  a 
different  manner  from  that  which  he  had 
attempted  to  do  upon  the  day  previous.  It 
is  claimed  upon  the  part  of  the  plaintiffs 
that  whatever  agreement  was  made  on 
Tuesday  was  never  carried  into  effect, 
because  the  check  in  question  was  never 
returned  to  Drewry,  nor  were  the  warehouse 
receipts  for  the  cotton  delivered  to  him,  nor 
did  the  plaintiffs1  agent  place  him  in  pos- 
session of  the  same.  Upon  the  second  trial 
of  this  action  the  defendants  were  allowed 
to  amend  their  answer  by  alleging  the 
rescission  of  the  contract  of  Monday, 
November  seventh,  upon  Tuesday,  November 
eighth;  and  they  sought  to  establish  that 
fact  by  the  introduction  in  evidence  of  the 

Judgment  roll  In  an  action  brought  by  the 
lefendants  against  the  plaintiffs  in  the  State 
of  Georgia  upon  the  promissory  notes  men- 
tioned in  the  counterclaim  in  the  original 
answer.  But  an  examination  of  that  judg- 
ment roll  shows  that  no  such  issue  was 
passed  upon  therein.  It  appears  therefrom 
that  the  defendants1  (the  plaintiffs  in  this 
action)  first  answer  to  the  complaint  was 
that  they  never  executed  the  notes;  and  the 
second  was,  that  the  plaintiffs  (the  defend- 
ants  in  this  action)  had  converted  certain 
cotton  belonging  to  the  defendants  to  their 
own  use;  and  they  made  a  further  answer 
that  they  did  not  sign  the  notes  sued  on  and 
that  one  John  Drewry  gave  to  the  defend- 
ants a  check  on  the  plaintiffs,  who  were 
their  bankers,  and  that  the  plaintiffs  accepted 
said  check  in  full  payment  of  the  notes, 
and  further  that  the  entire  amount  of  the 
notes  was  usurious.  The  jury  seem  to 
have  found  a  verdict  for  the  plaintiffs  In 
that  action  negativing  all  these  defenses. 
Upon  the  previous  appeal  it  was  held  that 
the  judgment  could  not  establish  the  notes 
referred  to  in  the  counterclaim  for  the  reason 
that  the  notes  were  merged  therein,  and 
there  was  nothing  in  the  judgment  tending 
to  establish  anything  which  was  contained 
In  the  new  defense;  consequently  there  was 
no  evidence  whatever  in  the  case  contra- 
dicting the  testimony  of  Drewry  that  the 
rescission  had  never  been  carried  into  effect 
because  the  notes  and  cotton  had  never  been 
delivered  to  him.  It  is  also  urged  that  the 
proceedings  taken  by  the  plaintiffs  in  this 
action  against  Drewry  upon  his  alleged  due 
bill  indicated  an  election  to  hold  Drewry, 
and,  consequently,  to  release  the  defend- 
ants. In  this  connection  it  is  sufficient  to 
say  that,  if  any  election  was  made,  it  was 
made  when  this  action  was  commenced, 
which  was  prior  to  the  time  of  the  proceed- 
ings against  Drewry  in  Georgia.  It  is  to  be 
observed  that  the  proceedings  in  Georgia  do 
not  seem  to  have  gone  any  further  than  an 
attempt  to  establish  an  attachment  against 
certain  property  alleged  to  belong  to 
Drewry,  which  in  the  proceeding  was  deter- 
mined to  belong  to  a  third  party.  Upon  the 
whole  case,  therefore,  it  does  not  appear 
that   there   was   any   evidence   whatever 
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to  establish  the  new  defense  set  up  in 
the  amended  answer  that  there  had  been  a 
rescission  on  November  eighth  of  that  which 
had  taken  place  on  November  seventh.  The 
judgment  should,  therefore,  be  affirmed, 
with  costs.  O'Brien,  Ingraham,  McLaughlin 
and  Laughlin,  JJ.,  concurred. 
Alfred  Hayes  Jr.,  as  Assignee  for  the  Benefit 
of  Creditors  of  the  Firm  of  Seymour,  John- 
son A  Company,  Respondent,  v.  Winifred 
Amnion,  Appellant,  Impleaded  with  Others. 

—  Judgment  reversed  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide  event. 

—  Appeal  from  a  judgment  entered  after  a 
trial  st  Special  Term.— 

Van  Brunt,  P.  J. :  This  action  was  brought 
to  set  aside  a  transfer  of  certain  property 
made  by  the  plaintiff's  assignors,  upon  the 

Sound  that  such  transfer  was  made  with 
e  intent  to  create  a  preference  and  after 
the  assignment  to  the  plaintiff  was  made. 
The  complaint  alleges  in  substance  that  on 
January  2,  1900,  the  defendants  Henry  A. 
Seymour.  Frederick  W.  Johnson  and  David 
Webster  organized  a  limited  partnership,  in 
which  Seymour  and  Johnson  were  the  gen- 
eral partners  and  Webster  was  the  special 
Krtner;  that  on  the  28th  day  of  May,  1900. 
ymour  and  Johnson  executed  a  general 
assignment  for  the  benefit  of  creditors  to 
the  plaintiff  Hayes,  who  duly  qualified;  that 
at  or  about  or  subsequently  to  the  execution 
of  the  assignment  the  defendant  Seymour 
transferred  and  delivered  to  the  defendant 
Ammon,  a  creditor  of  the  firm,  certain  prop- 
erty in  said  complaint  named  belonging  to 
said  firm  or  one  of  the  general  partners; 
that  said  Arm  was  then  insolvent  and  known 
so  to  be  by  the  defendants,  and  that  said 
transfer  was  made  for  the  purpose  of  giving 
a  preference  to  the  defendant  Ammon  over 
the  other  creditors.  Judgment  is  demanded 
for  the  setting  aside  of  the  said  transfer  and 
a  recovery  of  the  property  or  its  proceeds. 
It  seems  to  be  conceded  upon  this  appeal 
that  there  was  a  sufficient  consideration  for 
the  transfer,  and  that  it  was  valid  unless  the 
same  was  made  after  the  execution  of  the 
assignment  to  the  plaintiff.  Even  if  this 
concession  were  not  made,  the  evidence 
clearly  shows  that  the  money  was  advanced 
upon  the  Friday,  upon  the  distinct  under- 
standing that  the  same  was  to  be  repaid 
upon  the  Saturday  or  Monday  following,  or 
security  given  therefor,  and  that  it  was  in 
pursuance  of  this  agreement,  upon  the  faith 
of  which  the  money  was  advanced,  that  the 

Sroperty  in  question  was  delivered  to  the 
efendant  Ammon  on  the  Monday  following. 
The  only  question  that  seems  to  have  been 
litigated  was,  whether  the  property  was  de- 
livered before  or  after  the  execution  of  the 
assignment.  In  the  evidence  there  seems  to 
be  considerable  confusion  arising  from  the 
fact  that  signing  and  execution  seem  some- 
times to  be  used  as  synonymous  terms, 
which  they  are  not.  Execution  implies 
complete  execution  —  signing,  sealing  and 
delivery;  whereas  signing  implies  only  one 
of  the  steps  towards  execution.  The  evi- 
dence shows  that  the  defendant  Ammon 
learned  of  the  fact  that  the  firm  would  have 
to  make  an  assignment  on  Sunday,  May 
twenty  seventh,  and  that  she  went  early 
on  the  Monday  morning  following  to  Mr. 
Johnson's  house  to  see  what  could  be  done 
about  the  payment  of  the  loan  or  the  giving 
of  security  therefor,  as  promised  at  the 
time  the  loan  was  made.  She  and  John  sou 
arrived  at  Seymour,  Johnson  &  Co.'s  office  at 
about  a  quarter  to  nine,  and  Seymour  came 
in  later.  Seymour  and  the  defendant  Am- 
mon went  to  the  bank,  and  as  soon  as  the 
bank  opened  they  tried  to  get  a  check  of  the 


firm  cashed  for  the  amount  of  the  loan. 
While  they  were  gone  the  defendant  John- 
son says  he  signed:  and  delivered  the  assign- 
ment to  the  plaintiff,  the  assignee  therein 
named.  The  defendant  Johnson  testifies 
that  he  met  Seymour  and  the  defendant 
Ammon  at  the  bank,  and  seems  to  have  left 
them  there.  He  also  testifies  that  he  signed 
and  delivered  the  assignment  to  the  plaintiff 
before  he  went  to  the  bank.  Seymour  and 
the  defendant  Ammon,  after  their  unsuc- 
cessful attempt  to  get  the  check  cashed,  re- 
turned to  the  office,  and  shortly  after  Sey- 
mour gave  to  the  defendant  Ammon  a  check 
and  cotton  certificates  to  the  amount  of 
$7,700.  Johnson  testifies  that  Seymour  had 
signed  the  assignment  before  he  said  to  the 
defendant  Ammon,  "  Here  is  f  7,700, M  which 
remark  was  made  immediately  after  hand- 
ing the  cotton  certificates  and  check.  The 
plaintiff  testifies  that  the  defendant  John- 
son signed  and  delivered  the  assignment 
at  about  five  minutes  to  ten,  Seymour 
not  being  in  the  office  at  the  time,  and 
that  Seymour  came  in  and  executed  the  as- 
signment something  more  than  half  an  hour 
later.  By  execution  it  is  apparent  that  the 
witness  meant  signed,  as  he  subsequently 
says,  "Mr.  Seymour  delivered  the  assign- 
ment to  me/1  but  does  not  say  that  such  de- 
livery was  simultaneous  with  the  signing  or 
immediately  after.  In  another  part  of  his 
testimony  he  says  that  the  assignment  was 
executed  and  delivered  not  later  than  half- 
past  ten  —  another  indication  that  where  the 
witness  speaks  of  execution  he  meant  only 
the  act  of  signing.  Mr.  Seymour  testified : 
'*  I  think  I  gave  Mrs.  Ammon  the  cotton  re- 
ceipts after  I  signed  my  name  to  that  paper/* 
referring  to  the  assignment.  He  says  that  it 
was  about  half- past  ten  for  him  when  the  re- 
ceipts were  given;  that  the  notary  was  in 
the  office  at  the  time,  but  he  does  not  know 
whether  the  plaintiff  had  signed  the  assign- 
ment at  that  time,  or  when  it  was  acknowl- 
edged by  any  of  the  parties.  There  is,  there- 
fore, no  evidence  that  this  delivery  of 
securities  and  check  to  the  defendant  Am- 
mon was  made  after  the  complete  execution 
of  the  assignment,  by  delivery  to  the  plain- 
tiff; audit  would  seem,  therefore,  that  there 
was  no  evidence  to  invalidate  the  title  of  the 
defendant  Ammon.  A  delivery  of  the  prop- 
erty after  the  assignment  had  become  opera- 
tive would  have  been  a  fraud  upon  the  as- 
signment, and  no  presumptions  can  be 
indulged  in  that  such  fraud  has  been  perpe- 
trated. In  this  condition  of  the  evidence 
the  court  was  not  justified  in  holding  that 
an  improper  preference  had  been  given. 
The  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.  Patterson,  ingraham. 
Hatch  and  Laughlin,  JJ.,  concurred. 
Mary  Sweeny  and  John  L.  Jordan,  as  Admin- 
istrators, etc.,  of  Denis  Sweeny,  Sr.,  De- 
ceased, Appellants,  v.  L.  Laflin  Kellogg,  Re- 
spondent.— Judgment  reversed  and  new  trial 
ordered,  with  costs  to  appellant  to  abide 
event.  -  Appeal  from  a  judgment  dismissing 
the  complaint  after  a  trial  at  Trial  Term,  and 
from  an  order  denying  a  motion  for  a  new 
trial.— 

Patterson,  J.:  This  judgment  must  be  re- 
versed. It  appears  that  the  firm  D. 
Sweeny's  Sons  brought  suit  against  the 
city  of  New  York  for  8108.080.  Kellogg  & 
Rose  (of  which  firm  the  defendant  was  a 
member)  were  the  plaintiffs*  attorneys.  The 
claim  was  composed  of  two  items,  one  for 
$23,427,  tor  work  done  by  D.  Sweeny's  Sons, 
and  the  other  for  $82,658  lor  work  claimed 
to  have  been  done  by  J  W.  Oody  &  Co. 
While  the  suit  was  pending,  the  firm  of 
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Oody  &  Co.  assigned  Its  entire  Interest 
therein  to  one  Adams,  and  Sweeny's  Sons 
assigned  to  him  an  interest  in  the  amount 
claimed,  to  the  extent  of  $4,200.  Thereafter 
Swemy'8  Sons  assigned  to  the  plaintiffs' 
intestate  their  entire  remaining  interest  in 
the  action.  After  these  assignments  were 
made,  Sweeny's  Sons  recovered  a  judg- 
ment against  the  city  on  both  claims  for 
$92,540.62.  The  respective  interests  of 
Sweeny's  Sons  and  of  Cody  &  Co.  in  the 
amount  recovered  were  not  separately  stated 
by  the  referee,  and  negotiations  were  had 
between  Mr.  Swift,  the  attorney  for  the 
plaintiffs'  intestate,  and  Mr.  Kellogg,  acting 
lor  Adams,  to  determine  how  much  their 
clients  should  respectively  receive  of  the 
amount  recovered.  It  was  ulti mately  agreed 
that  the  plaintiffs'  intestate  should  receive 
$18,000,  less  $1,600,  which  was  to  be  paid  to 
Kellogg  for  his  services  as  attorney  In  the 
action  against  the  city.  After  that  agree- 
ment was  made  the  amount  of  the  judg- 
ment was  reduced  to  $86,988.60,  but  the 
agreement  as  to  the  distribution  remained. 
Thereafter  a  claim  was  made  to  a  part  of 
the  share  of  the  plaintiffs'  intestate,  and 
it  was  agreed  to  leave  $2,500  of  the 
$18,000  on  deposit  with  the  comptroller 
of   the  city  of  New  York,   and  thus    the 

Slain  tiff  8'  intestate's  claimed  share  was  re- 
uced  to  $9,000.  An  arrangement  was  then 
made  by  which  Kellogg  was  to  receive  all 
the  money  from  the  comptroller,  and  he  did 
receive  the  $88,438.80.  Thereafter  Kellogg  re- 
fused to  pay  $9,000  to  the  plaintiffs'  intestate, 
and  insisted  that  he  was  entitled  to  retain 
out  of  that  sum  $4,200,  with  interest,  being 
the  amount  (represented  by  two  promis- 
sory notes)  of  D.  Sweeny's  Sons'  assign- 
ment to  Adams.  An  arrangement  was  made 
by  which  Mr.  Kellogg  kept  possession  of  the 
amount  he  claimed  was  due  Adams,  and 
paid  over  the  balance  of  the  $9,000,  viz., 
$4,516.25,  to  the  plaintiffs'  intestate,  the 
parties  agreeing  that  the  rights  of  the  plain- 
tiffs' intestate  and  of  Adams  to  the  sum 
retained  should  be  determined  by  the  court. 
The  issue  is  as  to  the  agreement  between 
the  parties,  the  plaintiffs  claiming  to  be  en- 
titled to  $9,000,  and  the  defendant  insisting 
upon  Adams'  right  to  deduct  the  $4,200  and 
interest  from  the  $9,000.  The  court  below 
held  with  the  defendant  and  dismissed  the 
complaint.  In  the  state  of  the  proof  that 
ruling  was  erroneous.  The  correspondence 
and  the  whole  evidence  show,  so  far  as  the 
case  was  developed,  that  what  was  in  con- 
templation between  Swift,  the  attorney  for 
the  plaintiffs'  intestate,  and  Kellogg,  the 
attorney  for  Adams,  was  simply  the  ascer- 
tainment of  the  distributive  amounts  to 
which  those  two  persons  would  be  entitled 
out  of  the  proceeds  of  the  Judgment.  Mr. 
Swift  testified  that  on  the  4th  of  March,  1901, 
he,  the  members  of  the  firm  of  Sweeny's 
Sons,  and  Kellogg  and  Adams,  met  in  Mr. 
Kellogg's  office  for  the  purpose  of  distribut- 
ing the  fund;  that  at  that  time  Sweeny's 
Sons  claimed  they  ought  to  get  $20,000,  and 
Adams  the  remainder.  Kellogg,  as  attorney 
for  Adams,  disputed  that  and  claimed  that 
the  copartnership  should  only  get  $8,800. 
That  was  before  the  money  was  paid  over 
by  the  comptroller.  On  the  5th  of  March, 
1901,  Swift  wrote  Kellogg  on  behalf  of  the 
plaintiff's  intestate,  a  letter,  as  follows: 

"March  5, 1901. 
44  L.  Lafldt  Kellogo,  Esq., 

"  120  Broadway,  N.  Y. 

"My  Dear  Mr.  Kkllooo: 

"I  have  heard  from  Mr.  Denis  Sweeny,  Sr., 
since  our  meeting  yesterday,  and  he  wishes 


me  to  inform  you  that  he  will  agree  to  ac- 
cept $18,000.00  out  of  the  recovery  from  the 
judgment,  provided  his  offer  is  accepted  at 
once,  and  I  am  to  notify  him  by  to-morrow 
morning  whether  or  not  it  is  accepted.  He 
says  that  he  will  not  entertain  any  counter 
offer.  Yours  very  truly, 

"FREDERIC  J.  SWIFT. 

"  I  send  this  to  you  as  Mr.  Adams  seems 
to  have  left  the  division  in  your  hands,  with- 
out knowing  what  he  really  is  entitled  to." 

On  March  8,  1901,  Kellogg  wrote  Swift  as 
follows:  "Mr.  A.  J.  Adams,  Sr.,  declines  to 
diminish  his  claim  in  any  respect."  The 
matter  thus  stood  until  the  eighteenth  of 
April,  when  Mr.  Kellogg  talked  with  Swift 
over  the  telephone  and  proposed  that  he 
admit  that  $8,800  was  due  the  copartnership 
of  Sweeny's  Sons,  and  it  was  stated  that 
Swift  wanted  $13,000,  and  that  out  of  that  he 
(Kellogg)  ought  to  get  $1,500  in  fees,  which 
would  reduce  the  amount  to  $11,500,  and 
then  Kellogg  said:  "  If  you  will  split  the  dif- 
ference between  the  $11,500  and  the  $8,800, 
making  $10.150, 1  will  get  Mr.  Adams  to  take 
that."  Swift  swears  that  he  rejected  that 
and  stood  on  the  original  offer,  and  that  it  so 
remained  until  the  3d  of  May,  1901,  when 
Kellogg  called  up  Swift  again  on  the  tele- 
phone and  proposed  to  settle  for  the  sum  of 
$18,000,  provided  the  plaintiffs'  intestate 
would  pay  him  out  of  the  $18,000  the  sum  of 
$1,500  for  his  services,  leaving  $11,500  net  for 
Mr.  Sweeny.  Swift  then  says  that  that  was 
accepted  on  the  same  day.  In  June,  1901, 
Kellogg  wrote  to  Swift,  among  other  things: 
"It  will  be  necessary  for  you  to  procure 
papers  releasing  the  claim  of  the  elder 
Sweeny  upon  the  payment  of  $11,500,  and 
also  of  the  claim  of  the  judgment  against 
Sweeny,  which  is  a  lien  on  the  fund.  By 
leaving  and  trusting  them  with  me  the  set- 
tlement will  be  carried  out,  and  I  can  draw 
the  money  whether  you  are  in  town  or  not. 
Of  course,  I  will  account  to  you."  It  is  ap- 
parent from  this  testimony  of  Swift  that 
what  was  in  negotiation  between  Kellogg 
and  himself  was  the  subject  only  of  how 
much  of  the  fund  to  be  distributed  the  plain- 
tiffs' Id  testate  was  actually  to  receive  and 
how  much  Adams  was  to  receive.  Swift's 
testimony  is  distinctly  that  the  net  amount 
to  be  received  by  the  plaintiffs'  intestate 
was  fixed  at  $11,500.  Both  of  the  attorneys 
negotiating  knew  of  the  claims  and  of  the 
assignments.  Kellogg  knew  fully  what  had 
been  assigned  to  Adams.  The  whole  matter 
turns  upon  the  agreement  and  understand- 
ing between  the  two  attorneys  as  to  the 
actual  amount  each  party  was  to  receive. 
Swift  swore  it  was  to  be  a  net  sum  for  his 
client,  and  there  is  nothing  in  the  corre- 
spondence between  Swift  and  Kellogg  which 
contradicts  that  statement.  If  such  were 
the  fact,  the  plaintiffs  were  entitled  to  re- 
cover and  the  court  erred  in  dismissing  the 
complaint.  If  such  were  not  the  fact,  Kel- 
logg was  called  upon  to  refute  this  evidence. 
The  judgment  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  appellant  to 
abide  the  event.  O'Brien,  McLaughlin  and 
Laughlin,  JJ.,  concurred;  Van  Brunt,  P.  J., 
dissented. 
The  People  of  the  State  of  New  York,  Re- 
spondent, v.  Ewan  H.  Clark,  Appellant. 
Impleaded  with  Ignatius  L.  Qualey  and 
Others.—  Judgment  affirmed.—  Appeal  from 
a  judgment  entered  on  conviction  of  defend- 
ant for  the  crime  of  grand  larceny  in  the 
first  degree.— 

Inoraham,  J. :  The  same  questions  are  pre- 
sented in  this  case  as  in  the  case  of  People 
v.   Putnam   {ante     p.    125).     We    therein 
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indicated  oar  reasons  for  affirming  that 
Judgment,  and  what  Is  there  said  will  apply 
to  this  ease,  there  being  no  substantial  dif- 
ference in  the  questions  presented.  For 
the  reasons  there  stated  the  judgment  is 
affirmed.  Van  Brunt,  P.  J.,  Patterson, 
Hatch  and  Laughlln.  J  J.,  concurred. 

Benjamin  L.  M.  Bates  v.  Frederick  Holbrook 
and  Others.— Motion  to  dismiss  appeal 
denied. 

Joseph  McWilliams,  Appellant,  r.  Metropolitan 
Street  Railway  Company.  Respondent.— 
Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

Harris  Ulanoff,  Appellant,  v.  Barnet  Cohen,  Re- 
spondent.— Judgment  affirmed,  with  costs, 
No  opinion. 

In  the  Matter  of  Proving  the  Last  Will  and 
Testament  of  Mary  Ann  Wilson,  Deceased,  as 
a  Will  of  Real  and  Personal  Property. 
Michael  Dwyer  and  Margaret  Lynn,  Appel- 
lants; Roll  in  M.  Morgan,  Respondent- 
Decree  affirmed,  with  costs.  No  opinion. 
(Hatch,  J .,  dissenting.) 

William  P.  Cunningham  and  Philip  J.  Kearns, 
Appellants,  v.  The  City  of  New  York,  Re- 
spondent.— Order  affirmed,  with  costs.  No 
opinion. 

Anna  C.  Kelly,  Appellant,  v.  The  Greenwich 
Savings  Bank,  Defendant,  Interpleaded  with 
Thomas  O'Brien,  as  Administrator,  etc.,  of 
Daniel  O'Brien,  Deceased,  Respondent.— 
Judgment  affirmed,  with  costs.    No  opinion. 

George  T.  Maxwell,  Respondent,  v.  James  K. 
Whitaker,  Appellant,  Impleaded  with  Harry 
B.  Hollins  and  Others,  Respondents,  and 
Others,  Defendants.—  Judgment  affirmed, 
with  costs.    No  opinion. 

Harris  Livingston,  Respondent,  v.  The  Fidelity 
and  Casualty  Company  of  New  York,  Appel- 
lant.—Judgment  and  order  affirmed,  with 
costs.    No  opinion. 

Edward  McCann,  Appellant,  v.  The  North 
British  and  Mercantile  Insurance  Company 
of  London  and  Edinburgh,  Respondent.— 
Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

Louis  Horowitz,  Respondent,  v.  Max  Reiss, 
Appellant.— Jadgment  and  order  affirmed, 
with  costs.    No  opinion. 

Lizzie  Hastings  Holme,  Appellant,  v.  Leicester 
Holme,  Respondent,  Impleaded  with  Wil- 
liam H.  Phillips.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  the  Application  of  the  City  of 
New  York,  by  the  Board  of  Docks,  Relative 
to  Acquiring  Title  to  Certain  Lands  and 
Premises  on  Tenth  and  Thirteenth  Avenues, 
Little  West  Twelfth  and  Thirteenth  Streets 
in  the  Borough  of  Manhattan.  Peter  D. 
Strauch,  Appellant,  v.  The  City  of  New 
York  and  William  Waldorf  Astor,  Respond- 
ents.— Order  affirmed,  with  costs.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
A,  Hupfel's  Sons,  Respondent,  v.  Patrick  W. 
Cullinan,  as  State  Commissioner  of  Excise 
of  the  State  of  New  York,  Appellant.— 
Order  affirmed,  with  fifty  dollars  costs  and 
disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Archibald  Robinson,  Appellant,  v.  Thomas 
Sturgis,  Fire  Commissioner  of  the  City  of 
New  York,  Respondent.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Rosa  W.  Friedman,  Respondent,  v.  Benjamin 
Friedman,  Appellant.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  the  Application  of  Terance 
McArdle,  Appellant,  for  a  Peremptory  Writ 
•f  Mandamus,  v.  John   McGaw  Woodbury, 


|  Commissioner  of  Street  Cleaning,  City  of 
New  York,  Respondent.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

William  D.  Martin,  Respondent,  y.  The  New 
Trinidad  Lake  Asphalt  Company,  Limited, 
Appellant.  -  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

In  the  Matter  of  Ira  G.  Darrin,  as  Receiver.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Mary  K.  Desmond,  Appellant,  v.  The  Murray 
Lenox  Land  Company,  Respondent.—  order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Mary  Donohue,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion. 

The  People  of  the  State  of  New  York,  Re- 
spondent, v.  Walter  D.  Valentine  and  Wil- 
liam S.  Fender,  Appellants.— Judgment 
affirmed.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
David  Day,  Relator,  v.  Francis  Y.  Greene,  as 
Police  Commissioner  of  the  City  of  New 
York,  and  Alexander  R.  Piper,  as  Second 
Deputy  Police  Commissioner  of  the  City  of 
New  York,  Respondents.— Writ  dismissed 
and  proceedings  affirmed,  with  costs.  No 
opinion. 

Ellen  B.  Cudlip  v.  New  York  Evening  Journal 
Publishing  Company. — Motion  denied. 

James  O'Neill,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
John  P.  Reilly,  Relator,  v.  Francis  V.  Greene, 
Police  Commissioner  of  the  Police  Depart- 
ment of  the  City  of  New  York,  Respondent. 

—  Writ  dismissed  and  proceedings  affirmed, 
with  costs.    No  opinion. 

David  Perez,  as  Administrator,  etc.,  of  Michael 
Perez,  Deceased,  Respondent,  v.  Bernard 
Sandrowitz,  Appellant.  — Judgment  and  or- 
der affirmed,  with  costs.  No  opinion. 
(Laughlin,  J.,  dissenting.) 

The  City  of  New  York,  Respondent,  v.  Charles 
A.  Brown  and  John  Fleming,  Appellants.  — 
Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

George  E.  Trauber,  Appellant,  v.  The  Third 
Avenue  Railroad  Company,  Respondent.  — 
Judgment  affirmed,  with  costs.    No  opinion. 

Mortimer  Folk  and  Others,  Respondents,  v. 
The  American  West  Indies  Trading  Company, 
Appellant.  —  Appeal  from  decision  and  re- 
port of  referee  and  from  order  confirming 
same  dismissed.  Judgment  affirmed,  with 
costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Mary  E.  Kelley,  Appellant,  v.  Richard  H. 
Adams  and  Others,  Composing  the  Board  of 
Education  of  the  City  of  New  York,  and 
Others,  Respondents.  —Judgment affirmed, 
with  costs.    No  opinion. 

Tompkins  Mcllvaine  v.  George  Steinson. —  Mo- 
tion denied,  with  ten  dollars  costs. 

New  Jersey  Steel  and  Iron  Company  v.  Andrew 
J.  Robinson  and  Others.— Motion  denied, 
with  ten  dollars  costs  to  each  of  the  parties 
opposing. 

The  People  of  the  State  of  New  York  v.Gaetano 
Fucanno.— Motion  denied. 

Henry  B.  Sire  v.  Sam  S.  Shubert.— Motion  de- 
nied, with  ten  dollars  costs. 

Albert  Simar  v.  John  L.  Shea.— Motion  de- 
nied, with  ten  dollars  costs. 

Francis  Le  Provost  v.  Ernest  Rau  and  Others. 

—  Motion  denied  on  payment  of  ten  dollars 
costs,  and,  on  payment  of  an  additional  ten 
dollars,  leave  given  to  apply  to  the  court 
below  to  open  default. 
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Anns  P.  Rettagliata  v.  Thomas  J.  Hayward.— 
Motion  granted. 

The  People  of  the  State  of  New  York  t.  United 
States  Mutual  Accident  Association.— Motion 
denied,  with  ten  dollars  coats. 

Moses  Tanenbaum  v.  Gustav  Llppman.—  Mo- 
tion denied,  with  ten  dollars  costs. 

John  O.  Ball  v.  Manhattan  Railway  Company. 

—  Motion  denied,  with  ten  dollars  costs. 
Samuel  E.  Fairfield  v.  James  S.  Dumas.— Mo- 
tion granted,  with  ten  dollars  costs. 

Mary  C.  Fairfield  v.  James  S.  Dumas.—  Motion 

granted,  with  ten  dollars  costs. 
Frederick    Williamson    v.    Press    Publishing 

Company.— Motion  granted,  with  ten  dot- 
•'  lars  costs. 
Elisabeth  J.  Saward  v.  Jeremiah  J.  Campion. 

—  Motion  granted,  with  ten  dollars  costs. 
The  People  of  the  State  of  New  York  v.  Joseph 

Beyer.  The  People  of  the  State  of  New 
York  y.  George  Talbot.  The  People  of  the 
State  of  New  York  v.  Lawrence  Murphy. 
The  People  of  the  State  of  New  York  v. 
Jacob  Granowitz.  The  People  of  the  State 
of  New  York  v.  John  Foley  and  Others.  The 
People  of  the  State  of  New  York  t.  John 
Foley  and  Others.—  Motions  to  dismiss  ap- 
peals  granted. 

The  People  of  the  State  of  New  York.  Re- 
spondent, v.  Abraham  Kestlinger,  Appellant. 
—Judgment  affirmed.    No  opinion. 

Jacob  Schrumpf  and  Mary  A.  Schrumpf,  Re- 
spondents, y.  The  Manhattan  Railway  Com- 
pany, Appellant.— Judgment  affirmed,  with 
costs.    No  opinion. 

In  the  Matter  of  Orlo  Atwood  and  Others.— 
Decree  affirmed,  with  costs.    No  opinion. 

Thomas  Cummings,  Respondent,  v.  Metro- 
politan Street  Railway  Company,  Appellant. 
■  Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Final  Account  of  J.  Montgomery  Strong,  as 
Executor,  etc.,  of  Elizabeth  L.  Strong,  De- 
ceased, Appellant.  Mary  L.  Spencer  and 
Others,  Respondents.—  Decree  affirmed,  with 
costs.    No  opinion. 

Katherlne  L.  Schuyler,  Respondent,  v.  Metro- 
politan Street  Railway  Company,  Appellant. 
—Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

James  Bradley,  Respondent,  v.  Peter  Wag- 
ner and  Others,  Appellants.— Judgment 
affirmed,  with  costs.    No  opinion. 

Martin  J.  Ward,  Respondent,  y.  Charles  R. 
Myers,  Appellant.— Order  alarmed,  with  ten 
dollars  costs  and  disbursements.   No  opinion. 

Francis  H.  Wall,  Plaintiff,  v.  The  United  Elec- 
tric Light  and  Power  Company,  Respondent; 
George  W.  Simpson,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   No  opinion. 


In  the  Matter  of  the  Petition  of  Patrick  W. 
Cullinan,  as  State  Commissioner  of  Excise, 
Appellant,  for  an  Order  Revoking  and  Can- 
celing Liquor  Tax  Certificate  No.  11.682, 
Issued  to  Max  J.  Porges,  Respondent.— 
Judgment  and  order  affirmed,  with  costs.  No 
opinion. 

Ella  Josephine  Snead,  Appellant,  v.  Metro- 
politan Street  Railway  Company,  Respond- 
ent—Order affirmed,  with  costs.  No  opinion. 

Amos  Edward  Woodruff,  Appellant,  y.  Wil- 
liam G.  Alger,  Respondent.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Isaac  L.  Stern,  Respondent,  v.  The  Wabash 
Railroad  Company,  Appellant.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Sal va tore  Ragona,  Respondent,  v.  Raffaela 
Palmier!,  Defendant;  John  Palmieri,  as  Ex- 
ecutor, etc.,  of  Raffaela  Palmieri,  Deceased, 
Appellant.-  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Aaron  J.  Friedman,  Respondent,  y.  Isaiah 
Friesner  and  Max  Bruckner,  Appellants.— 
Judgment  and  order  affirmed,  with  costs. 

The  People  of  the  State  of  New  York  y. 
Robert  L.  Martin  and  Harry  Velthusen.— 
Motion  granted. 

The  People  of  the  State  of  New  York  v.  Rob- 
ert L.  Martin  and  Harry  Velthusen.— Motion 
•granted. 

Patrick  W.  Cullinan  y.  Mary  E.  Higgins  and 
Others. — Motion  denied. 

The  People  of  the  State  of  New  York  v.  Philip 
Engel.— Motion  granted. 

Charles  L  Cam  man n  and  Others  v.  Freeman 
F.  Huntington.— Motion  denied,  with  ten 
dollars  costs. 

In  the  Matter  of  Robert  A.  Van  Wyck  and 
Others.— Motion  denied. 

Daniel  V.Arthur  y.  Henry  B.  Sire.— Motion 
denied,  with  ten  dollars  costs. 

Elizabeth  C.  Connor,  as  Administratrix,  etc., 
y.  Henry  C  F.  Koch  and  Others.— Motion  de- 
nied, with  ten  dollars  costs. 

Philip  Stromberg,  Respondent,  y.  The  Tribune 
Association,  Appellant.— Motion  granted. 

George  W.  Thurston  y.  Cypress  Hills  Cemetery 
and  Others.— Motion  denied,  with  ten  dollars 
costs. 

The  Farmers1  Loan  and  Trust  Company,  as 
Substituted  Trustee  under  the  Last  Will  and 
Testament  of  William  S.  Pendleton,  Deceased, 
Respondent,  y.  Jennie  F.  Pendleton,  as  Exec- 
utrix, etc.,  of  John  M.  Pendleton,  Deceased, 
Sole  Surviving  Trustee  under  the  Last  Will 
and  Testament  of  William  S.  Pendleton,  De- 
ceased, Appellant.— Judgment  affirmed, 
with  costs,  on  opinion  in  the  court  below. 
(Reportedin  87  Misc.  Rep.  968.) 


Fourth  Department,  January,  1904. 


Alexander  B.  Williams,  Respondent,  v.  George 
A.  Brandt,  Appellant.— Judgment  and  order 
reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event.—  Appeal  from 
a  judgment  of  the  Supreme  Court,  entered 
in  the  Wayne  county  clerk's  office  May  83, 
1906,  and  from  an  order  denying  a  motion  for 
a  new  trial  made  upon  the  minutes  of  the 
court.— 

Williams,  J.:  The  judgment  and  order 
should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  event. 
The  action  was  brought  to  recover  the  pur- 
chase price  of  a  carload  of  coal.  At  the 
close  of  the  evidence  the  court  directed  a 
verdict  for  the  plaintiff.    This  decision  was 


apparently  based  upon  the  proposition  that 
a  sale  was  made  by  the  plaintiff's  son,  Harry, 
about  the  7th  or  8th  of  October,  1008,  and  the 
coal  was  delivered  under  that  sale  about 
October  18  or  19. 1908.  Harry  Williams  testi- 
fied to  such  sale,  made  at  plaintiff's  ware- 
house in  Sod  us  village,  and  there  was  some 
evidence  given  by  other  witnesses  corrobo- 
rating his  testimony,  and  if  that  evidence  had 
been  uncontradicted  there  would  have  been 
no  error  in  the  direction  of  the  verdict.  But 
the  evidence  of  the  defendant  was  not  in  ac- 
cord with  the  evidence  given  in  behalf  of  the 
Elaintiff.  The  defendant  testified  that  he 
ad  some  negotiations  with  a  man  by  the 
name  of  Turner,  who  was  an  employee  of 
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plaintiff  about  the  purchase  of  a  carload  of  | 
Lykens  Valley  coal,  and  then  he  met  Harry 
Williams  on  the  occasion  when  plaintiff 
claims  the  sale  was  made,  and  asked  him 
why  they  had  not  sent  the  coal,  and  Harry 
said  he  lcnew  nothing  about  it;  that  Turner 
knew  about  that,  and  when  he  came  back 
they  would  let  the  defendant  know  about  it; 
that  there  was  coal  back  in  the  shed,  which 
was  all  the  coal  he  knew  about;  that  he,  de- 
fendant, went  out  and  looked  at  the  coal  aod 
came  back  and  told  Harry  that  that  wa<  not 
the  coal  he  had  bought  of  Turner.  Lykens 
Valley  coal,  and  Harry  said  he  didn't  know 
anything  about  it.  ana  he,  defendant,  would 
have  to  wait  for  Turner  to  come  back.  Sub- 
sequently the  coal  was  delivered,  but  was 
not  Lykens  Valley  coal,  and  the  defendant 
refused  to  accept  it.  It  will  thus  be  seen 
that  defendant  claimed  to  have  negotiated 
for  the  purchase  of  the  coal  with  Turner, 
and  that  he  made  no  purchase  from  Harry 
Williams,  and  that  his  alleged  purchase  was 
only  of  Lykens  Valley  coal,  which  was  never 
delivered  to  or  received  by  him,  the  defend- 
ant. There  was  a  dispute  as  to  whether 
Turner  had  authority  to  act  for  plaintiff  in 
the  sale  of  the  coal,  and  it  was  claimed  such 
agency  was  denied  by  plaintiff  and  was  not 

Broven  by  defendant.  A  sale  by  Harry  Wil- 
ams  was  not  conceded,  but  was  denied.  A 
verdict  could  not,  therefore,  be  directed 
based  upon  such  a  sale.  If  the  sale  was 
made  by  Turner,  and  he  had  authority  to 
make  it,  then  defendant  claimed  the  coal 
delivered  was  not  the  kind  of  coal  purchased, 
and  that  he  refused  to  accept  it.  The  de- 
fendant requested  the  court  to  submit  to  the 
jury  the  question  whether  the  contract 
made  was  that  alleged  by  the  plaintiff  or 
that  alleged  by  defendant,  and  whether  Tur- 
ner had  authority  to  make  a  sale  of  coal  for 
the  plaintiff.  These  requests  were  refused. 
Errors  were  committed  by  the  court  in  di- 
recting the  verdict  and  refusing  such  re- 
quest*, which  require  a  reversal  of  the 
judgment  and  order  and  the  granting  of  a 
new  trial.  All  concurred;  Spring  and  His- 
cock,  JJ.,  also  vote  for  reversal  upon  the 
ground  that  it  was  reversible  error  to  ex- 
clude evidence  of  the  conversation  between 
the  defendant  and  Turner. 
Margaret  H.  Jones,  Individually  and  as  Execu- 
trix, etc.,  of  Lydia  J.  Howell,  Deceased,  Ap- 
pellant, v.  Elizabeth  H.  Thomas  and  Others, 
Respondents.—  Judgment  affirmed,  with 
costs,  upon  authority  of  same  case,  reported 
70  Appellate  Division,  606,  and  upon  the 
opinion  of  the  referee  herein.  All  concurred, 
except  McLennan,  P.  J.,  who  dissented  upon 
the  ground  that  the  referee  committed  error 

8  re  judicial  to  the  plaintiff  in  permitting  the 
efendants  Bullock  and  Perkins  to  testify  to 
conversations  and  personal  transactions  had 
with  Lydia  J.  Howell,  deceased,  of  whose 
estate  plaintiff  is  executrix,  under  section 
839  of  the  Code  of  Civil  Procedure,  because 
each  of  said  witnesses  was  interested  in  the 
event  of  the  action.  Stover,  J.,  concurred 
with  McLennan,  P.  J.,  in  so  far  as  he  holds 
that  the  admission  of  the  testimony  of  the 
witnesses  Bullock  and  Perkins,  referred  to, 
was  error,  but  there  being  ample  evidence 
outside  of  the  testimony  of  such  witnesses 
to  sustain  the  findings  of  the  referee,  this 
court  on  appeal  should,  under  section  098  of 
the  Code  of  Civil  Procedure,  disregard  such 
error  and  affirm  the  judgment.  The  follow- 
ing is  the  opinion  of  Charles  A.  Miller,  Esq., 
referee: 

Mtllkr.  Referee:  Simon  John  died  In  the 
year  1847,  leaving  a  will  by  which  he  be- 
queathed and  devised  his  residua;  y  estate  to 
his  widow,  Maria  John,  for  life,  "and  to  be 


at  her  disposal  after  my  decease."  the  re- 
mainder to  his  daughter,  Lydia  J.  Howell,  for 
life,  "  and  then  to  my  grandchildren,  the  sons 
and  daughters  of  my  daughter  Mary  Hughes, 
deceased,  and  to  the  children  of  his  daughter 
Lydia  Howell,  If  any,  to  be  equally  divided 
among  them."  The  testator  also  appointed 
his  widow,  Maria  John,  his  executrix.  She 
duly  qualified,  and  it  is  undisputed  that 
upon  the  settlement  of  her  account  as  execu- 
trix she  received  the  net  estate,  which  con- 
sisted of  a  farm  in  the  town  of  Marcy,  and 
personal  property  to  the  amount  of  $2,982.98. 
She  never  disposed  of  the  farm,  and  there  is 
no  evidence  that  she  exercised  any  power  of 
disposition  as  to  any  part  of  the  personal 
estate.  Maria  John  survived  her  husband 
until  1868,  when  she  died  intestate,  and  let- 
ters of  administration  upon  her  estate  issued 
to  Llewelyn  D.  Howell,  her  son-in-law,  and 
Edward  8.  Hughes,  her  grandson.  These 
administrators  caused  an  Inventory  to  be 
made  of  the  personal  property  of  their  in- 
testate, the  items  of  which,  as  appraised, 
amounted  to  $5,581.64;  they  then  made  the 
following  entry  on  the  inventory:  "  Deduct 
amount  of  property  left  on  final  settlement 
of  estate  of  late  Simon  John,  $2,082.08  — 
$2,508.66."  In  their  final  account  as  admin- 
istrators they  state  the  amount  of  the  in- 
ventory at  this  sum  ($2,506.66),  and  add  to  it 
Income  amounting  to  $78.14,  and  deduct  ex- 
penses, etc.,  amounting  to  $274.17,  leaving  a 
net  estate  of  $2,897.68,  which  they  divided 
among  the  next  of  kin.  What  disposition 
they  made  of  the  $2,082.98  which  they  do- 
ducted  from  the  inventory  as  being  prop- 
erty "left  on  final  settlement  of  estate 
of  fate  Simon  John  "  is  not  disclosed  by  their 
account  or  by  any  of  the  records  in  the 
Surrogate's  Court.  Llewelyn  D.  Howell 
died  In  the  summer  of  1664,  leaving  a 
considerable  estate,  which  he  devised  and 
bequeathed  to  his  widow,  Lydia  J.  Howell. 
Edward  S.  Hughes,  the  other  administrator, 
survived  Howell  for  some  years,  but  died 
prior  to  Lydia  Howell,  as  did  all  the  grand- 
children or  Simon  John,  who  were  entitled  to 
the  remainder  of  his  estate  after  the  expira- 
tion of  the  second  life  estate  created  by  his 
will.  Lydia  Howell  died  in  1890  leaving  no 
descendants,  and  upon  her  death,  the  an- 
swering defendants,  who  are  the  surviving 
descendants  of  the  deceased  remaindermen, 
presented  to  her  executors,  the  plaintiffs  in 
this  action,  claims  to  the  fund  of  $2,982.98 
belonging  to  the  estate  of  Simon  John,  which 
they  allege  was  in  the  possession  of  Lydia  J. 
Howell  as  life  tenant  at  the  time  of  her 
death.  About  the  foregoing  facts  there  is 
no  substantial  dispute  and  the  question  at 
issue  turns  largely  on  the  inferences  and 
presumptions  which  are  to  be  drawn  from 
them.  In  reaching  a  conclusion  on  the  sub- 
ject, I  have  been  greatly  aided  by  other  evi- 
dence, to  which  I  shall  refer,  which,  while  It 
cannot  be  said  to  be  entirely  undisputed,  is 
at  all  events  not  rebutted  in  any  way,  and 
the  result  arrived  at  seems  to  me  to  be 
entirely  consistent  with  all  the  evidence  In 
the  case  — with  that  given  in  behalf  of  the 
plaintiffs  as  well  as  with  that  of  the  defend- 
ants. The  first  question  presented  is  whether 
or  not  Maria  Jolin  during  her  life  expended 
or  consumed  any  of  the  corpus  of  the  fund 
left  by  her  husband.  On  the  previous  trials 
of  the  action  the  parties  have  conceded  that 
under  the  terms  of  the  will  she  had  the  right 
to  do  this,  but  on  the  present  trial  no  such 
concession    has  boen  made,  and  it  would 

{>robably  be  necessary  to  determine  the  true 
ntent  of  the  testator,  in  this  particular,  at 
the  outset  of  the  present  inquiry,  if  It  were 
not  for  the  facts  which  seem  to  make  it  clear 
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that  she  never  exercised  any  right  of  dispo- 
sal of  the  corpus  if  she  had  any.  Among 
the  securities  left  by  Simon  John,  as  shown 
by  the  inventory  of  his  estate,  were  the  fol- 
lowing: Bond  and  mortgage  of  David  Win- 
ston, dated  March  26, 1844,  $900;  promissory 
note  of  David  Winston,  dated  May  1,1845, 
$100;  promissory  note  of  Oriskany  Mfg.  Co. 
guaranteed  by  8.  Newton  Dexter,  dated  De- 
cember 22,  1846,  $2,700:  promissory  note  of 
Jacob  Rutt,  dated  February  1,  1847,  $100; 
promissory  note  of  Jacob  Rutt,  dated  De- 
cember 31, 1845,  $100.  Among  the  securities 
left  by  Maria  John,  as  shown  by  the  inven- 
tory of  her  estate,  were:  Bond  and  mort- 
gage of  David  Winston,  dated  March  28, 
1844,  and  interest,  $204.08;  promissory 
note  of  D.  Winston,  dated  November  25, 
1862,  and  interest,  $104.48;  promissory 
note  of  Oriskany  Mfg.  Co.  with  name 
of  8.  Newton  Dexter  as  surety,  dated 
March  9,  1853,  and  interest,  $1,024.10; 
promissory  note  of  Oriskany  Mfg.  Co.,  dated 
March  9, 1852,  and  interest,  $021.69;  promis- 
sory note  of  Jacob  Rutt,  dated  January  5, 
1848,  with  interest,  $207.81.  This,  I  think, 
traces  satisfactorily  $2,400  of  this  fund,  and 
demonstrates  that  to  that  extent  Maria  John 
kept  it  intact,  while,  as  to  the  balance,  the 
statement  made  by  her  administrators  on 
the  inventory,  and  the  fact  that  all  persons 
Interested  have  acquiesced  in  it  by  accepting 
the  division  made  on  the  settlement  of  the 
Maria  John  estate  seem  to  be  conclusive. 
L.  D.  Howell,  one  of  the  administrators  who 
made  the  Maria  John  inventory,  appears  to 
have  been  relied  upon  and  trusted  by  Maria 
John  during  her  life.  He  signs  and  verifies 
the  petition  for  the  final  judicial  settlement 
of  her  accounts  as  executrix  of  her  husband, 
although  the  petition  is  made  in  her  name. 
He  appears  as  a  witness  on  the  hearing 
and  testifies:  **  I  &  wife  took  care  of  every, 
thing  from  10  Aug.  '44  *  to  22  Oct,  '47.  At- 
tended to  all  business  for  estate,  inventory, 
sale,  proving  will,  etc/1  He,  therefore,  was 
very  probably  in  a  position  to  know  what 
disposition  she  had  made  of  the  funds  re- 
ceived from  her  husband,  and  the  fact  that 
he  deducted  the  full  amount  of  this  fund 
from  the  inventory  of  her  assets  settles  the 
question  and  establishes  the  fact  that  upon 
the  death  of  Maria  John  the  corpus  of  the 
Simon  John  estate  passed  unimpaired  into 
the  hands  of  her  personal  representatives. 
The  next  step  in  this  investigation  is  to  ascer- 
tain what  these  administrators  did  with 
this  fund.  As  to  Edward  Hughes,  the 
answer  is  easy.  He  was  a  cripple,  and 
though  at  one  time  he  was  justice  of  the 
peace  in  his  country  hamlet,  his  services  to 
the  public  in  his  official  character  and  his 
efforts  in  conducting  a  small  grocery  store 
do  not  seem  to  have  been  sufficiently  re- 
munerative to  support  him,  and  he  was  de- 
pendent upon  his  brother,  with  whom  he 
resided,  and  upon  the  other  relatives,  to 
some  extent  at  least,  for  his  support.  Those 
who  knew  him  best  seem  to  nave  had  no 
knowledge  of  his  holding  any  funds  belong- 
ing to  the  Simon  John  or  any  other  estate, 
and  at  his  death  he  left  no  property  of  any 
kind  except  his  personal  effects.  These 
facts,  together  with  his  statement  to  a  Mr. 
Davies,  to  which  I  shall  refer,  have  con- 
vinced me  that  though  technically  the  fund 
In  question  came  into  the  Joint  possession  of 
both  the  administrators  of  Maria  John,  as  a 
matter  of  fact  it  never  actually  came  into 
the  hands  of  Edward  Hughes,  but  instead 
remained  in  the  possession  and  control  of 


his  coadministrator,  L.  D.  Howell,  who  wee 
a  man  of  large  business  experience  and,  wo 
have  seen,  familiar  from  the  outset  with  this 
estate,  and  from  the  outset  employed  in  its 
management.  L.  D.  Howell  then  took  this 
fund  on  the  death  of  Maria  John  as  a  mere 
temporary  custodian.  It  was  his  duty  not  to 
turn  it  over  to  the  second  life  owner,  his  wife, 
until  she  gave  security  for  the  protection  of 
the  remaindermen.  This  she  never  did.  No 
administrator  with  the  will  annexed  of  Simon 
John  was  appointed,  and  consequently  there 
was  no  person  to  whom  he  could  lawfully 
pay  It  over.  His  duty  was  to  continue  to 
hold  it,  and  in  the  absence  of  evidence  to 
the  contrary,  I  must  assume  that  he  did  so. 
If  there  were  any  question  in  my  mind  as  to 
whether  this  assumption  was  permissible,  it 
would  be  set  at  rest  by  authority.  "The 
legal  presumption  from  a  finding  that  assets 
of  a  decedent  had  come  into  the  hands  of  a 
deceased  executor  or  administrator,  is  that 
they  are  still  in  the  hands  of  the  executor  or 
administrator  of  the  decedent.'1  (Mattes  of 
Seaman,  68  App.  Div.  58;  citing  JessupSurr. 
Pr.  690;  Matter  of  Clark  119  N.  Y.  427;  Per- 
kins v.  Stimmel,  114  id.  859.)  We  have  seen 
that  the  funds  in  suit  came  into  the  hands 
of  L.  D.  Howell,  the  administrator  of  Maria 
John,  and  the  legal  presumption,  in  the  ab- 
sence of  all  evidence  on  the  subject,  is  that 
they  remained  in  his  hands,  and  passed  on 
his  death  into  the  possession  of  his  executrix, 
Lydia  Howell.  This  is  quite  consistent  with 
the  evidence  of  the  witness  Mrs.  Bullock, 
who  testified  to  conversations  with  Lydia 
Howell,  in  which  the  latter  said  that  she  had 
property  belonging  to  the  Simon  John 
estate,  aside  from  the  farm,  and  that  it 
would  go  to  the  Hugheses  after  her  death. 
These  admissions  on  Mrs.  Howell's  part  are 
unnecessary  to  establish  the  case  for  the 
answering  defendants.  The  legal  presump- 
tion, above  referred  to,  together  with  the 
other  practically  undisputed  facts  does  that, 
but  they  are  exceedingly  instructive  as  cor- 
roborating the  conclusion  that  the  fund 
eventually  passed  into  Mr.  Howell's  hands 
and  as  showing  that  she  was  aware  of  that 
fact.  Plaintiff's  theory  seems  to  be.  first, 
that  Maria  John  expended  this  fund  in  her 
lifetime,  and,  second,  that  even  if  she  did 
not  that  it  was  divided  among  the  persons 
entitled  to  it  by  her  administrators  after  her 
death.  The  first  point  I  have  already  con- 
sidered and  disposed  of  by  finding  on  evi- 
dence, which  seems  to  me  to  be  controlling, 
that  she  did  not  so  expend  it.  The  second 
point  plaintiff  contends  is  established  by  the 
evidence  of  Thomas  J.  Davies  as  to  a  con- 
versation had  by  him  with  Edward  Hughes, 
one  of  Mrs.  John's  administrators.  His 
evidence  is  as  follows:  "Mr.  Hughes  first 
said  he  was  sorry  that  there  was  hard  feel- 
ing existing  between  the  two  branches  of 
the  family,  and  he  told  me  that  It  arose  from 
the  division  of  the  estate  of  Maria  John.  I 
asked  him  what  the  estate  was,  he  replied, 
what  was  left  from  the  Simon  John  estate 
to  his  wife  Maria  John.  He  further  stated 
that  he  was  one  of  the  administrators  with 
L.  D.  Howell;  that  the  balance  of  the  estate, 
that  is,  what  was  left  at  Maria  John's  death, 
had  been  divided  up  and  all  parties  had  had 
their  share.  •  •  *  He  said  that  the  property 
had  been  equally  divided  and  that  there  was 
due  himself  and  family,  that  Is,  his  brothers 
and  sisters,  the  so-called  farm  in  Marcyjthat 
under  the  will  of  Simon  John  that  Mrs.  How- 
ell, Aunt  Lydia,  was  to  have  the  use  of  it  as 
long  as  she  lived,  then  it  was  to  go  to  our  side 
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of  the  family."  To  me  this  statement  of  Ed- 
ward Hughes  seems  entirely  consistent  with 
defendant's  contention,  while  it  falls  short  of 
sustaining  the  theory  of  the  plaintiffs.  He 
apparently  did  not  fully  understand  the 
situation,  for  he  says  that  the  estate  of 
Maria  John  was  "  what  was  left  from  the 
Simon  John  estate/1  and  the  division  which 
he  speaks  of,  I  am  convinced,  was  the  di- 
vision of  the  Maria  John  estate  which  actu- 
ally took  place,  and  not  any  division  of  the 
corpus  of  the  Simon  John  estate  which 
Maria  had  had  for  life.  Apparently  he  had 
forgotten  about  this,  or  failed  to  refer  to  it, 
if,  indeed,  he  ever  fully  understood  the  situ- 
ation. His  description  of  what  was  done  Is 
just  what  might  have  been  expected  from  a 
man  of  very  meagre  business  experience 
who  had  permitted  his  more  competent  co- 
administrator to  attend  to  the  details  which 
he  did  not  wholly  grasp,  and  on  the  whole 
strongly  confirms  my  belief  that  he  never 
actually  took  possession  of  the  fund  of 
$2,983.98.  I  cannot  feel  that  this  evidence, 
especially  when  taken  in  connection  with 
the  other  evidence  in  the  case,  would  sus- 
tain a  finding  that  the  fund  was  divided  be- 
tween the  owner  for  life,  Mrs.  Howell,  and 
the  remaindermen,  the  Hugheses,  by  mutual 
agreement.  The  case  has  been  tried  through- 
out on  the  theory  that  the  answering  de- 
fendants, the  descendants  and  next  of  kin 
of  the  original  remaindermen,  are  entitled  to 
recover  the  fund.  If  it  can  be  traced,  with- 
out the  Intervention  of  personal  representa- 
tives of  their  parents.  I  am  relieved  from 
passing  on  this  question  by  the  stipulation 
of  the  parties  and,  as  I  believe  that  the 
fund  came  into  the  possession  of  the  plain- 
tiffs testatrix,  I  have  directed  judgment 
accordingly. 

Samuel  Packard,  Respondent,  v.  Levi  Elsohn, 
Appellant,  Impleaded  with  Gates  E.  Rosen- 
thai  and  Others.— Order  modified  and  mo- 
tion for  leave  to  file  exceptions  nunc  pro 
tunc  granted,  without  costs,  in  accordance 
with  memorandum  filed  with  the  clerk.  All 
concurred,  except  McLennan,  P.  J.,  not  sit- 
ting.—The  following  is  a  copy  of  the  mem- 
orandum filed  with  the  clerk. 
Memorandum  of  decision :  The  order  of  the 
Special  Term  granted  August  1,  1903,  Is 
hereby  modified  by  striking  out  that  part 
which  refuses  to  allow  the  appellant  to  serve 
and  file  exceptions  to  the  report  of  the  referee 
nunc  pro  tunc,  and  by  inserting  therein  that 
leave  to  file  and  serve  such  exceptions  is 
hereby  granted,  and  as  so  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 
Said  exceptions  are  to  be  served  ana  filed 
within  five  days  after  entry  of  the  order 
herein  provided  for.  That  part  of  the  order 
of  the  Special  Term  granted  September  6, 
1008,  which  denies  the  defendant's  applica- 
tion for  the  renewal  of  the  motion  for  an 
order  to  file  such  exceptions  is  stricken  out. 
If  the  respondent  declines  to  supply  the  ap- 
pellant with  necessary  exhibits  a  motion  to 
obtain  the  same  may  be  made  at  Special 
Term.  The  printed  record  is  to  be  filed  and 
served  on  or  before  the  87th  day  of  February, 
1004.  The  form  of  the  order  to  be  settled  by 
and  before  Mr.  Justice  Spring  upon  two 
days'  notice.  All  concurred,  except  McLen- 
nan, P.  J.,  not  sitting. 

George  W.  Hill,  as  Administrator,  etc.,  of 
Henry  Hill,  Deceased,  Plaintiff,  v.  William 
J.  Oonners  and  Western  Transit  Company, 
Defendants.—  Plaintiffs  exceptions  over- 
ruled, motion  for  new  trial  denied,  and 
judgment  ordered  for  the  defendant*  on  the 
verdict,  with  costs.    All  concurred. 


In  the  Matter  of  the  Voluntary  Dissolution  of 
the  Rogers  Construction  Company.  John  F. 
Burke,  as  Receiver  of  the  Rogers  Construc- 
tion Company,  Appellant,  v.  German-Ameri- 
can Bank  of  Tonawanda,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Edward  F.  Cole,  Respondent,  v.  Daniel 
McAuley,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Thomas  H.  Parvis,  Respondent,  v.  Erie  Pre- 
serving Company,  Appellant.— Judgment  re- 
versed and  new  trial  ordered,  with  costs  to 
the  appellants*  to  abide  event,  upon  ques- 
tions of  law  only,  the  facts  having  been  ex- 
amined and  no  error  found  therein.  Held, 
that  the  trial  court  committed  error  in  hold- 
ing, as  matter  of  law,  that  the  hiring  was  for 
the  seasou  of  1001.    All  concurred. 

Frances  C.  Munson,  Respondent,  v.  Perry 
Morgan,  Appellant.— Judgment  affirmed, 
with  costs.    All  concurred. 

The  Mutual  Life  Insurance  Company  of  New 
York,  Respondent,  v.  Frank  P.  Crouch  and 
Others,  Appellants.—  Judgment  affirmed, 
with  costs.    All  concurred. 

Hollen  W.  Rich,  Respondent,  v.  Virgil  E.  Bailey 
and  Elizabeth  O.  Mayer,  as  Executors,  etc., 
of  Charles  Mayer,  Deceased,  Appellants.— 
Judgment  and  order  affirmed,  with  coats. 
AH  concurred. 

Woods  Motor  Vehicle  Company  of  Buffalo,  Re- 
spondent, v.  James  B.  Brady,  Appellant.— 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

Thomas  Shaw,  Respondent,  v.  Emanuel  Bren- 
ner, Appellant.— Judgment  affirmed,  with 
costs.    All  concurred. 

Catharine  T.  Kelly,  Respondent,  v.  The  Town 
of  Verona,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Samuel  P.  Lacell,  Appellant,  v.  The  Travelers* 
Insurance  Company,  Respondent.  —  Order 
affirmed,  with  costs.    All  concurred. 

Ellen  Whiting,  Appellant,  v.  The  Town  of 
Harts ville,  Respondent.  —  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Summary  Proceedings  of 
Christopher  Volkman,  Landlord,  Respond- 
ent, v.  George  W.  Hayes,  Tenant.  Appellant. 
—Order  affirmed,  with  costs.  All  concurred. 

Louis  Adolf  Redell,  Appellant,  v.  Charles 
Redell,  Respondent.— Order  affirmed,  with 
costs.    All  concurred. 

John  C.  Carey,  Respondent,  v.  Noah  C 
Beachey,  Appellant.— Judgment  .and  order 
reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event  upon  questions 
of  fact,  unless  the  plaintiff  stipulates  that  the 
Judgment  may  be  modified  by  striking  there- 
from, as  of  the  date  of  the  rendition  of 
the  same,  the  sum  of  $129.76,  with  interest 
thereon  from  May  80,  1902,  in  which  case  the 
judgment  as  so  modified  and  the  order  are 
affirmed,  without  coats  of  this  appeal  to 
either  party.  Held,  that  the  trial  justice 
haviog  charged,  in  effect,  that  the  plaintiff 
could  not  recover  the  value  of  the  plum 
trees  if  they  were  affected  with  "black 
heart,"  as  claimed  by  defendant,  the  verdict 
of  the  jury  necessarily  involving  the  finding 
that  they  were  not  so  affected,  was  against 
the  weight  of  the  evidence.    All  concurred. 

Margaret  Mallery  and  Others,  Appellants,  v. 
William  Facer  and  Others,  Respondents,  Im- 
pleaded with  George  S.  Benjamin  and  Others, 
Appellants.— Judgment  and  decision  modi- 
fied by  striking  therefrom  the  direction  to 
the  referee  to  make  whatever  apportionment 
is  necessary  upon  the  premises  based  upon 
the  last  assessed  valuation  thereof  by  the 
town  assessors,  and  leaving  such  apportion^ 
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ment  to  be  based  upon  the  value  of  said 
premises,  to  be  ascertained  by  the  referee, 
and  as  so  modified  affirmed,  with  costs  of 
this  appeal.    Ail  concurred,  except  McLen- 
nan, P.  J.,  who  voted  for  reversal  of  the 
Judgment  upon  the  ground  that  It  should 
have  directed  that  contribution  be  made  by 
the  defendants  in  inverse  order  of  alienation. 
Blanche    Beckwith  and  Others,  Infants,  by 
Orrin  O.  Beckwith,  their  Guardian  ad  Litem, 
Respondents,  v.  The  New  York,  Chicago  and 
St.  Louis  Railroad  Company,  Appellant.  — 
Judgment  and  order  affirmed,  with  costs. 
All  concurred. 
Village  of  Bolivar,  Appellant,  v.  The  Pittsburg, 
Shawmut  and  Northern  Railroad  Company 
and  Another,  Respondents.—  Motion  for  re- 
argument  denied.    Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  granted,  the 
form  of  the  order  and  questions  to  be  certi- 
fied to  be  settled  by  and  before  Mr.  Justice 
Williams  on  two  days*  notice. 
Nettie  M.  Whaiey  v.  Erie  Railroad  Company. 
—Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted,  and  certificate  made  pur- 
suant to  section   101  of  the  Code  of  Civil 
Procedure. 
Andrew  J.  Reese  v.  Halsey   F.  Nortbrup.— 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted.  Order  to  be  settled  by  or  be- 
fore Mr.  Justice  Hiscock  on  two  days'  notice. 
Emma  Cooper,   as    Administratrix,  v.   New 
York,  Ontario  and  Western  Railway  Com- 
pany.—Upon    reargument    of    motion   to 
amend  the  original  decision  by  this  court,  it 
is  ordered  that  the  order  made  by  this  court 
October  27,  1003,  amending  the  original  de- 
cision be  vacated  and  set  aside  and  the 
original  motion  to  amend  denied,   leaving 
the  decision  and  order  of  reversal  made  by 
this  court  standing  as  originally  made.    No 
costs  allowed  to  either  party. 
Charles  J.  Pate,  Respondent,  v.  Augustus  E. 
Maxwell,    Appellant.— Judgment  affirmed, 
with  costs.    Held,  that  it  not  appearing  that 
the  case  upon  appeal  contains  all  the  evi- 
dence and  proceedings  upon   the  trial,  it 
must  be  assumed  that  there  is  sufficient 
evidence   to  sustain   the    findings  of    the 
referee.    All  concurred. 
Addison   A.   Keeler,   Respondent,   v.   Rome, 
Watertown  and  Ogdensburg  Railroad  Com- 
pany, Defendant,  and  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Ap- 
pellant.—Judgment    affirmed,    with   costs. 
All  concurred. 
Luzerne  A.  Todd,  Respondent,  v.  The  Munici- 
pal Telegraph  and  Stock  Company,  Appel- 
lant—Order affirmed,  with  ten  dollars  costs 
and  disbursements.    Ali  concurred. 
Addle    Hodge,  Respondent,   v.  Charles  Els- 
worth  Hodge,  Appellant.— Order   reversed 
and  motion   denied,  without  costs  in  this 
court  or  in  the  court  below  upon  condition 
that  the  defendant,  at  plaintiff's  election, 
enter  into  a  stipulation  discontinuing  this 
action,  without  costs,  and  without  prejudice 
to  the  plain tl fT a  right  to  renew  this  motion 
upon  new  affidavits.    Held,  that  the  papers 
contain  no  competent  evidence  of  adultery 
upon  the  part  of  the  defendant,  and  the  de- 
fendant denying  such  adultery,  there  Is  no 
reason  to  believe  the  plaintiff  will  be  suc- 
cessful in  her  action.    2.  That  the  papers 
show  that  the  plaintiff  is  strong  and  in  good 
health,  accustomed  to  work;  that  she  has  no 
■  children,  and  that  her  husband  has  given 
her  one-half  of  his  property,  and,  therefore, 
there  is  no  reason  for  compelling  defendant 
to  furnish  her  alimony  or  counsel  fee  to  en- 
able her  to  prosecute  her  action.    All  con- 
curred. 
Charles  N.  Rapp,  Respondent,  v.  William  B. 
Ash  and  Lillian   Ash,  Appellants.— Order 


reversed,   with  ten  dollars  costs  and  dis- 
bursements, and  motion  to  vacate  warrant 
of  attachment  granted,   with  ten  dollars; 
costs.    Held,   that  the  affidavit  presented 
upon  the  application  for  the  warrant  of 
attachment  did  not  so  establish  that  the- 
defendants  had  left  the  State  with  intent  to 
defraud  their  creditors  and  to  avoid  service* 
of  summons,  as  to  give  the  justice  jurisdic- 
tion to  grant  said  warrant;  that  the  allega- 
tions upon  said  subject  in  form  purport  to- 
be  made  upon  personal  knowledge  alone, 
and  It  appears  that  affiant  could  not  nave  had 
such  personal  knowledge.    All  concurred. 
The  People  of  the  State  of  New  York,  Appel- 
lant, v.  Louis  Windholz,  Respondent.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   All  concurred. 
Christian  Felgenspan   v.   Ada  Plaisted  and 
Another.— Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs. 
Annie  Welch  v.  Syracuse  Rapid  Transit  Rail- 
way Company.—  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  with  ten 
dollars  costs. 
Patrick  Carey,  Appellant,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Com- 
pany,    Respondent.—  Judgment    affirmed, 
with  costs.    All  concurred. 
Catherine  Stirling,  Respondent,  v.  Matthias 
J.  Kelley,  Appellant,  Impleaded  with  Others. 
—  Order  affirmed,  with  costs.   All  concurred. 
Town  of  Skaneateles,  Appellant,  v.  C.  Julia 
Rodger  and  Another,  etc.,  Respondents.— 
Motion  to  dismiss  appeal  granted  and  judg- 
ment affirmed,  with  costs.    All  concurred. 
Hiscock,  J.,  not  sitting. 
In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Edward  F.  Fen  ton,  as.  etc.— 
Motion  to  dismiss  appeal  granted,  with  ten 
dollars  costa 
Margetta  James  v.  Village  of  Dexter.—  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 
Albert  O.   Benjamin,   Respondent,  v.  Olean 
Street  Railway  Company,  Appellant.—  Judg- 
ment and  order  affirmed,  with  costa.    All 
concurred,  except  Williams,  J.,  dissenting. 
Charles    M.   Warner,   Respondent,   v.   Louis 
House,  Appellant,  Impleaded  with  Syracuse. 
Lakeside    and   Baldwinsville  Railway  and 
Others.— Order  affirmed,   with  costs.    All 
concurred. 
The  People  of  the  State  of  New  York.  Re- 
spondent, v.  Herbert  Elliott  and  William 
Elliott,  Appellants.— Judgment  of  convic- 
tion affirmed.    All  concurred. 
Charles  R.  Finch,  Appellant,  v.  Emmett  Pat- 
terson   and    Others,   Respondents.— Judg- 
ment affirmed,  with  costa    All  concurred. 
Lewis    Bennett,   Respondent,   v.    Iron    Clad 
Manufacturing  Company,  Appellant.— Judg- 
ment and  order  affirmed,  with   costs.    All 
concurred. 
Mary  F.  Duffy,  an  Infant,  by  Frank  Duffy,  her 
Guardian  ad  Litem,  Respondent,  v.  Tl  e  City 
of    Lockport,   Appellant.— Judgment    and 
order  affirmed,  with  costs.    All  concurred, 
except  Spring,  J.,  not  sitting. 
Nellie  Burlck,  Respondent,  v.  Erie  Railroad 
Company,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.    All  concurred.    His- 
cock, J.,  not  sitting. 
In  the  Matter  of  the  Proposed  Extension  of 
Harter  Street,  in  the  Village  of  Herkimer. 
Standard    Furniture  Company,  Appellant; 
The  Village  of    Herkimer,   Respondent- 
Judgment  and  order  affirmed,  with  costs. 
All  concurred. 
Estella  D.  Kirby.  Appellant,  v.  Charles  W. 
Kirby,  Respondent.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 
County  of  Niagara,  Respondent,  v.  Fidelity  and 
Deposit  Company  of  Maryland,  eta,  AppeV- 
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Ian t.— Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  ten  dollars 
costs,  upon  the  merits,  without  determin- 
ing whether  under  the  provisions  of  section 
191,  Code  of  Civil  Procedure,  it  is  necessary 
to  obtain  leave  to  appeal  to  the  Court  of  Ap- 
peals from  the  decision  of  this  court  herein. 

Michael  Crage,  Respondent,  v.  International 
Railway  Company,  Appellant.  -Judgment 
reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event.  Held,  that 
the  evidence  establishes  that  the  overcharge 
or  refusal  by  defendant's  conductor  to  issue 
to  the  plaintiff  a  transfer  was  the  result  of 
inadvertence  or  mistake,  not  amounting  to 
gross  negligence,  and,  therefore,  the  plaintiff 
is  not  entitled  to  recover.    All  concurred. 

Margaret  Armstrong,  Respondent,  v.  Webster 
P.  Moore  and  Others,  as  Executors,  etc.,  of 
Matthew  O'Neill,  Deceased,  Appellants.— 
Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

Peter  De  Lette,  Respondent,  v.  Albert  W.  Dom- 
ing, Appellant.  —  Judgment  and  order 
reversed  and  new  trial  ordered,  with  costs 
to  the  appellaut  to  abide  event,  upon  ques- 
tions of  law  only.  Held,  that  there  was  no 
sufficient  proof  of  damages  authorizing  the 
verdict  rendered.    All  concurred. 

William  Holloran,  Respondent,  v.  Buffalo, 
Rochester  and  Pittsburg  Railway  Company 
and  Others,  Impleaded  with  The  Rochester 
and  Pittsburg  Coal  and  Iron  Company, 
Appellant.— Judgment  and  order  reversed 
and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  event,  upon  questions  of  law 
only.  Held,  that  the  verdict  necessarily 
finding  that  the  machine  in  question  was 
being  operated  by  the  defendant  at  the  time 
of  the  accident,  was  against  the  weight  of 
the  evidence.    All  concurred. 

Charles  A.  Jacques  and  Anna  Jacques,  his 
Wife,  Appellants,  v.  Delos  Jacques  and  Flora 
Jacques,  his  Wife,  Defendants,  Impleaded 
with  Mattle  A.  Jacques.  Respondent.— Judg- 
ment and  order  overruling  the  demurrer  to 
the  second  defense  set  forth  In  the  answer 
reversed,  with  costs,  and  judgment  ordered 
sustaining  the  demurrer,  with  costs,  with 
leave  to  the  respondent  to  plead  over  upon 
payment  of  the  costs  of  the  demurrer  and 
of  this  appeal.  Held,  that  the  respondent, 
not  being  a  judgment  creditor  of  her  hus- 
band, is  not  entitled  to  attack  the  transfer 
from  him  to  his  two  sons  of  the  property 
sought  to  be  partitioned.    All  concurred. 

Hattle  Qay,  Respondent,  v.  Village  of  West 
Carthage,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Frederica  Studeman,  Appellant,  v.  John 
George  Becker  and  Others.  Respondents.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Frank  W.  Smith,  Respondent,  v.  American 
Locomotive  Company,  Appellant.—  Order 
reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted  requiring 
the  plaintiff  to  serve  a  bill  of  particulars  and 
items  showing  the  respects  and  particulars 
in  which  the  steam  hammer  in  question  was 
or  had  become  defective,  and  in  which  the 
same  was  improperly  constructed  or  out  of 
repair,  with  ten  dollars  costs  to  abide  the 
event  of  the  action.  All  concurred,  except 
Williams,  J.,  dissenting. 

Peter  F.  Schapp,  Respondent,  v.  Sherman 
Bloomer  and  Charles  Bloomer,  Appellants.— 
Judgment  and  order  affirmed,  with  costs. 
All  concurred,  except  Williams,  J.,  who  dis- 
sented upon  the  ground  of  error  committed 
by  plaintiff's  counsel  in  his  statements  to 
the  jury  respecting  insurance  against  loss 
and  also  upon  the  ground  that  the  plaintiff 
assumed  the  risk. 


I  Ceylon  H.  Lewis  and  Another,  Respondents  v. 
Helen  J.  Snook,  Appellant.— Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 

Samuel  Packard,  Respondent,  v.  Levi  Elsohn, 
Impleaded,  etc..  Appellant.—  Motion  to  dis- 
miss appeal  denied,  without  costs,  and  appeal 
placed:  upon  motion  calendar  for  argument 
on  Friday,  January  2S, 1901. 

In  the  Matter  of  Sarah  L.  Van  De  Carr  and 
Others,  as,  etc,  v.  Frank  P.  Crouch.—  Motion 
to  dismiss  appeal  granted,  with  ten  dollars 
costs,  unless  appellant,  within  twenty  days, 
prepares,  flies  and  serves  printed  papers 
upon  appeal  and  pays  ten  dollars  coats  of 
motion,  In  which  event  the  motion  is  denied. 

In  the  Matter  of  the  Final  Judicial  Settlement 
of  the  Account  of  Anna  M.  C.  Wilkin,  as 
Trustee  under  the  Last  Will  and  Testament 
of  James  Cunningham,  Deceased.—  Decision 
and  order  of  thlB  court  herein  amended  so 
as  to  direct  a  new  trial  of  the  issues,  upon 
condition,  however,  that  any  party  to  the 
proceeding  have  leave,  upon  such  new  trial, 
to  read  from  the  stenographer's  minutes  of 
the  former  trial  the  testimony  of  such  wit- 
nesses as  they  may  severally  desire,  and  also 
that  the  trustee,  at  her  own  proper  cost  and 
expense,  furnish  security  for  the  fund,  or 
make  such  other  provision  for  its  safety  as 
shall  be  agreed  upon  by  the  parties,  subject 
to  the  approval  of  the  court.  The  order  to 
be  settled  by  and  before  Mr.  Justice  Williams 
at  his  chambers  on  Thursday  morning,  Janu- 
ary 21, 1904,  at  ten  o'clock. 

Clark  D.  Hawley,  Respondent,  v.  Elizabeth  B. 
Thayer,  Appellant.—  Appeal  dismissed,  with 
costs,  together  with  ten  dollars  costs  of  this 
motion,  unless,  within  twenty  days,  appellant 
serves  and  flies  the  printed  record  upon  ap- 
peal and  pays  the  ten  dollars  costs  of  this 
motion,  in  which  event  the  motion  is  denied, 
without  costs. 

Matthew  J.  O'Donnell,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Respondent.— Judgment  and  or- 
der reversed  and  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  event.  Held. 
that  the  question  of  defendant's  negligence, 
plaintiff's  freedom  from  negligence,  and 
whether  the  plaintiff  at  the  time  of  the  acci- 
dent was  engaged  in  the  line  of  his  duty, 
were  questions  of  fact  for  the  jury.  All 
concurred,  except  Spring  and  Stover,  JJ., 
dissenting. 

John  SplaTn,  Appellant,  v.  Utica  Gas  and 
Electric  Company,  Respondent.— Judgment 
reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event  Held,  that  the 
question  of  defendant's  negligence  was  one 
of  fact  for  the  jury;  also,  held,  that  the 
plaintiff  was  not  barred  from  recovery  by 
reason  of  the  fact  that  he  did  not  own  the 
fee  of  the  land  upon  which  the  tree  stood. 
(See  Donahue  v.  Keystone  Oa$  Co.%  ante,  p. 
886.)    All  concurred. 

Francis  E.  Farquahar,  Appellant,  v.  Maurice 
H.  Osborne  and  Susan  Fraser,  Respondents. 

—  Judgment  affirmed,  with  costs.    All  con- 
curred! 

Frances  Hartman,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

John  W.  Rogers  and  Peter  A.  Ward,  as  Trustee 
in  Bankruptcy  of  John  W.  Rogers,  Respond- 
ents, v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant. —Judg- 
ment and  order  affirmed,  with  costs.  All 
concurred. 

Loren  M.  Hewitt,  as,  etc.,  v.  Verner  J.  Hedden. 

—  Motion  for  reargument  denied,  with  ten 
dollars  costs. 

Emmett  A.  McManusv.  John  G.  Elbs.— Motion 
to  amend  remittitur  denied,  without  costs. 
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Mary  Faller  v.  Eliza  Richardson,  as,  etc.— 
Motion  to  dismiss  appeal  denied,  without 
costs,  without  prejudice  to  the  right  to  re- 
new upon  sufficient  papers. 

Ralph  G.  Farnsworth  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company.—  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  with  ten  dollars  costs. 

Augustus  Lelsten,  Respondent,  v.  Anna 
Corning,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Eleanors  Wiley,  Respondent,  v.  Isaac  T.  Far- 
rand  and  Janette  Farrand,  Defendants, 
Impleaded  with  Edrick  H.  Farrand,  Appel- 
lant.—Judgment  affirmed,  with  costs.  All 
concurred,  except  Stover,  J.,  dissenting. 

Joshua  E.  Champlin  and  Alice  V.  Champlln, 
Appellants,  v.  John  Parker,  Respondent.— 
Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

George  R.  Searle  and  Others,  in  Their  Own 
Behalf  and  All  Others  Similarly  Situated 
Who  May  Come  In  and  Prosecute  This  Ac- 
tion ana  Share  the  Expense,  Appellants,  v. 
The  Corporation  Liquidating  Company, 
Respondent.—  Interlocutory  judgment  af- 
firmed, with  costs,  with  leave  to  the  plaintiff 
to  plead  over  upon  payment  of  the  costs  of 
the  demurrer  and  of  this  appeal.  All 
concurred. 

Daniel  F.  Sullivan  and  John  J.  Dunn,  Respond- 
ents, v.  Harry  B.  Oreins,  Defendant,  and 
Clinton  W.  Rider,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  All  con- 
curred. 

Emma  E.  Guiles  v.  Village  of  Cattaraugus.— 
Motion  for  reargument  denied,  with  ten 
dollars  costs. 

Douglass  W.  Meyer,  v.  Isaac  Meyer  and  An- 
other.—Motion  for  reargument  denied,  with 
ten  dollars  costs. 

Margaret  E.  Sheldon  v.  Town  of  Allegany.— 
Motion  for  leave  to  appeal  to  Court  of  Ap- 
peals for  certificate  of  question  denied,  with 
ten  dollars  costs. 

Emma  J.  Wells,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Com- 
pany, Appellant.— Judgment  and  order  re- 
versed and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  unless  the 
plaintiff  stipulates  to  reduce  the  verdict 
to  the  sum  of  $3,600,  as  of  the  date  of  ren- 
dition thereof,  in  which  event  the  judg- 
ment as  so  modified  and  the  order  are 
affirmed,  without  costs  of  this  appeal  to 
either  party.    AH  concurred. 

Caro  Wilhelm,  Respondent,  v.  Emil  Wilhelm 
and  Minnie  Wilhelm,  Appellants.— Judgment 
and  order  affirmed,  with  costs.  All  con- 
curred, except  Stover,  J.,  dissenting,  and 
McLennan,  P.  J.,  not  sitting. 

James  H.  Callopy,  Appellant,  v.  The  Village  of 
Tonawanda,  Respondent.— Order  affirmed, 
with  costs,  upon  the  ground  that  the  trial 
justice  properly  exercised  his  discretion  in 
setting  aside  the  verdict  as  against  the 
weight  of  the  evidence.    All  concurred. 

Lottie  Phillips,  Respondent,  v.  Frank  Fuller 
and  Others,  Appellants.— Judgment  affirmed, 
with  costs.    All  concurred. 

J.  G.  Diffenderfer  Company,  Respondent,  v. 
The  Importers  and  Traders*  National  Bank 
of  New  York,  Appellant.— Order  reversed 
and  motion  for  interpleader  granted  upon 


condition  that  within  thirty  days  the  defend* 
ant  procure  the  Bank  of  Arizona  and  Colvui 
to  appear  and  plead  In  this  action,  and  give 
security  to  plaintiff  for  any  costs  which  may 
be  awarded  against  such  parties;  in  which, 
event  and  upon  payment  of  the  fund  in 
dispute  into  court,  the  defendant  is  dis- 
charged as  defendant,  and  the  parties  so 
interpleading  are  substituted  in  its  stead. 
In  case  of  failure  of  compliance  with  the 
above  provision,  the  order  is  affirmed,  with 
costs.  The  form  of  the  order  is  to  be  settled 
by  and  before  Mr.  Presiding  Justice  McLen- 
nan on  two  days'  notice.    All  concurred. 

David  D.  Augsbury,  as  Administrator  with  the 
Will  Annexed  of  Sarah  Ann  Roof,  Deceased, 
Appellant,  v.  Loren  F.  Shurtliff,  Respond- 
ent.—Judgment  affirmed,  with  costs.  All 
concurred. 

Sarah  A.  Spalding,  Respondent,  v.  The 
Supreme  Council.  Royal  Templars  of  Tem- 
perance, and  Others,  Appellants. —Judg- 
ment modified  so  as  to  provide  that  there  be 
paid  out  of  the  fund  to  the  appellants  Mary 
Jane  Beadle  and  Ira  E.  Huie,  the  sum  of  one 
hundred  and  ninety-eight  dollars  and  fifty 
cents  ($106.60),  dues  and  assessments  paid 
by  them  to  the  association  upon  the  certifi- 
cate, and  also  to  the  defendant  Ira  E.  Huie, 
the  sum  of  five  hundred  dollars  ($600)  as 
beneficiary  under  the  original  policy  or  cer- 
tificate, and  the  remainder  of  the  two  thou- 
sand dollars  ($2,000)  to  the  plaintiff;  and  as 
so  modified  affirmed,  without  costs  of  this 
appeal  to  eitherparty.    All  concurred. 

The  People  of  the  State  of  New  York,  Respond- 
ent, v.  Andrew  Zimmerman,  Appellant.— 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

Catharine  Stirling,  v.  Bridget  Kelley,  as,  etc.  — 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted.  Questions  to  be  certified 
to  the  court  to  be  settled  by  and  before  Mr. 
Justice  Spring  upon  two  days'  notice. 

James  H.  O'Brien,  Respondent,  v.  The  Victoria 
Paper  Mills  Company,  Appellant.  —  Judg- 
ment and  order  reversed  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide 
event,  upon  questions  of  law  only,  the  facts 
having  been  examined  and  no  error  found 
therein.  Held,  that  the  evidence  fails  to 
establish  that  the  defendant  was  guilty  of 
negligence  which  was  the  proximate  cause 
of  the  injury.    All  concurred. 

Morris  Brown.  Appellant,  v.  Dutchess  County 
Mutual  Insurance  Company  of  Poughkeep- 
sie.  Respondent.— Judgment  affirmed,  with 
costs,  upon  opinion  of  Rumsey,  J.,  in  same 
case,  reported,  64  Appellate  Division,  9.  All 
concurred. 

Katherine  Coulson  and  Others,  Appellants,  v. 
Bernard  G.  Flynn,  Respondent,  Interpleaded 
by  the  Supreme  Council  of  the  Catholic 
Mutual  Benefit  Association.—  Judgment  af- 
firmed, with  costs,  upon  opinion  of  Keneflck, 
J.,  delivered  at  Special  Term.  All  concurred. 
(Reported  in  41  Misc.  Rep.  186.) 

Traders'  National  Bank  of  Rochester,  Respond- 
ent, v.  Moses  Shire,  as  Administrator,  etc.. 


Bank  v.  Shire  (88  App.  Div.  401).     All  con- 
curred. 


Third  Department,  January,  1904. 


Jeremiah  Crowley,  Appellant,  v.  The  State  of 
New  York,  Respondent.— Judgment  reversed 
on  law  and  facts  and  new  trial  granted,  with 
costs  of  this  appeal  to  appellant.— Appeal 


from  a  judgment  of  the  Court  of  Claims  dis- 
missing the  appellant's  claim  against  the 
State.— 
Parkkr,  P.  J.:  It  seems  to  be  conceded  that 
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the  leak  of  which  the  claimant  complains 
actually  exists  in  the  canal,  and  has  so  ex- 
isted since  1897,  when  the  State  caused  the 
towpath  to  be  straightened;  and  there  is  no 
real  dispute  but  that  it  so  exists  because  of 
negligence  on  the  part  of  the  State.  There 
is  a  difference  in  the  evidence  as  to  the  ex- 
tent of  the  leak,  the  claimant  making  it  as 
much  as  ten  quarts  every  two  minutes,  and 
constantly  running  during  the  season  of 
navigation,  and  the  defendant's  witnesses 
saying  it  was  very  little.  It  seems  that  the 
State,  Instead  of  trying  to  stop  the  leak 
'  itself,  caused  a  trench  to  be  dug  along  the 
foot  of  the  bank  where  the  leak  came 
through,  some  two  and  one-half  feet  wide 
and  two  feet  deep,  upon  claimant's  land  to 
receive  the  water  and  lead  it  into  another 
ditch  running  off  easterly  across  the  plain- 
tiff's land,  and  which  he  had  long  ago  made 
for  another  purpose.  By  so  doing  the  State 
intended  to  prevent  the  water  from  injuring 
the  claimant's  land,  and  claims  that  it  has 
<ione  so.  Such  ditch  was  dug  with  the 
claimant's  consent,  but  he  claims  that  it  has 
not  prevented  the  water  from  doing  him 
serious  injury.  The  decision  of  the  court 
below  seems  to  be  based  upon  the  theory 
that,  although  the  water  does  leak  out  of 
the  canal  owing  either  to  the  negligent  con- 
struction thereof  or  the  negligent  omission 
to  repair  It,  yet  ft  flows  Into  that  ditch,  and 
as  a  matter  of  fact  does  the  claimant  no 
harm.  The  claimant  has  twenty  acres  along 
the  canal  and  between  it  and  the  Delaware 
and  Hudson  railroad  bank.    It  is  a  low  lying 

{>lece  of  land,  consisting  of  muck  from  eight 
nches  to  two  feet  in  depth  over  a  hard  clay 
subsoil  impervious  to  water,  particularly 
Adapted  to  the  raising  of  potatoes  when  ft 
•can  be  kept  dry.  His  explanation  is  that  the 
water  which  flows  into  the  said  ditch  cannot 
-sink  through  the  clay  bottom;  that  the  ditch 
has  a  very  slight  grade  and  Is  easily  filled 
«ip  with  growing  vegetation,  so  that  the 
water  does  not  readily  flow  through 
it;  that  hence  it  spreads  over  the  hard 
clay  bottom  and  Is  absorbed  by  the  muck 
land,  which  is  thus  constantly  kept  wet  and 
his  crop  of  potatoes  thereby  ruined.  His 
-claim  is  that  it  so  injured  seven  acres  of  the 
twenty  in  each  of  the  years  1809  and  1000 
and  reduced  the  crop  thereon  one-half, 
amounting  in  all  to  some  $1,000  at  market 
rates.  It  is  true  that  no  one  testifies  as 
to  the  condition  of  the  soil  on  that  seven 
acres  in  contradiction  of  the  claimant,  and 
no  one  contradicts  his  statement  that  not 
more  than  one-half  a  crop  was  taken  there- 
from, yet  I  cannot  credit  nls  statement  that 
so  large  an  exten  t  as  seven  acres  was  affected 
by  the  water  which  he  himself  says  leaked 
from  the  canal  onto  his  premises.  I  cannot 
credit  that  the  amount,  even  as  he  estimates 
it,  was  sufficient  to  have  the  effect  that  he 
«tates;  and  I  do  not  think  that  the  Court  of 
Claims  was  obligated  to  accept  as  correct 
his  estimate,  either  as  to  the  amount  of 
water  or  as  to  the  amount  of  land  injured. 
But  it  seems  to  me  that,  on  the  undisputed 
evidence,  it  is  easy  to  understand  that  a 
strip  of  land  along  that  ditch  so  far  as  it 
extended  on  claimant's  premises  was  ren- 
dered wet  and  unfit  to  produce  a  good  crop 
of  potatoes.  To  a  certain  extent  the  story 
is  reasonable,  and  I  do  not  know  that  we 
"have  the  right,  upon  the  evidence  before  us, 
to  entirely  reject  the  claimant's  evidence 
as  to  the  manner  in  which  the  water  affected 
that  muck  land  after  it  got  into  the  ditch, 
and  particularly  if  it  stood  there.  The 
plaintiff  is  contradicted  as  to  the  amount  of 
-water  that  dally  leaked  onto  his  premises, 
tout  the  evidence  of  those  so  contradicting 


him  does  not  assume  to  give  any  estimate 
as  to  how  much  it  was.  They  Bay  it  was  a 
small  amount.  That  conveys  so  little  in- 
formation that  it  hardly  amounts  to  a  con- 
tradiction. In  all  other  respects  the  claim- 
ant's story  is  substantially  uncontradicted. 
I  am  of  the  opinion  that  we  have  no  right  to 
entirely  discredit  his  whole  statement  and 
hold  that  he  has  failed  to  prove  any  damage 
whatever  resulting  from  the  leakage  which 
it  is  conceded  exists  there.  It  may  be  very 
difficult  to  determine  just  how  much  land 
was  injuriously  affected  by  the  water,  but 
under  the  evidence  I  do  not  know  upon 
what  theory  we  can  say  that  none  whatever 
was  so  affected.  As  long  as  the  State  per- 
mits the  water  to  leak  onto  his  premises  it 
should  expect  to  pay  for  the  annual  damage 
caused  thereby,  and  should  be  prepared  to 
furnish  some  evidence  of  what  the  actual 
effect  of  such  water  is  upon  the  land  and 
the  crops  of  the  party  upon  whom  it  Is  so 
deliberately  and  constantly  trespassing.  I 
am  of  the  opinion  that,  on  the  evidence, 
some  damages  should  have  been  awarded  to 
the  claimant,  and  that  an  utter  dismissal  of 
his  claim  was  error.  The  judgment  should 
be  reversed  and  a  new  trial  granted.  All 
concurred. 
Benjamin  Langto,  as  Trustee  of  School  Dis- 
trict No.  28,  of  the  Town  of  Mooers,  Re- 
spondent, v.  Luke  Raymond,  Appellant.— 
Judgment  of  the  County  Court  and  Justice's 
Court  reversed,  with  costs  in  this  court  and 
in  the  court  below.—  Appeal  by  the  defend- 
ant from  a  judgment  in  favor  of  the  plaintiff, 
entered  in  the  Clinton  county  clerk's  office. 
Luke  Raymond,  the  father  of  the  defendant, 
on  October  25, 1875,  conveyed  to  school  dis- 
trict No.  28,  in  the  town  of  Mooers.  in  'Clin- 
ton county,  a  small  parcel  of  land  for  the 
price  of  twenty  dollars.  It  was  sold  for  a 
schoolhouse  site,  and  a  condition  of  the  con- 
veyance was  that  If  a  schoolhouse  was  not 
built  upon  it,  no  other  building  should  be, 
and  that  the  grantor,  or  his  heirs,  might 
have  It  again  upon  payment  of  the  purchase 
price.  A  schoolhouse  was  built  upon  the  lot. 
About  five  years  ago  the  defendant  took  pos- 
session of  such  house  and  lot  and  offered 
the  supervisor  of  the  town  twenty  dollars 
for  it.  The  offer  was  refused.  No  school  was 
then  held  in  the  building,  nor  has  any  been 
held  there  since.  There  has  been  no  trustee 
elected  in  the  district  for  the  five  years  prior 
to  December,  1002.  In  that  month,  Langto, 
claiming  to  have  been  elected  trustee  of  such 
district,  notified  the  defendant  to  remove 
from  such  premises,  and,  upon  his  refusal  to 
do  so,  instituted  proceedings  to  eject  him 
therefrom  under  subdivision  4  of  section  2282 
of  the  Code  of  Civil  Procedure.  The  justice 
rendered  a  final  order  in  such  proceedings, 
that  the  plaintiff  have  possession  of  the  prem- 
ises, and:  for  costs  against  the  defendant.  An 
appeal  was  taken  therefrom  to  the  County 
Court,  where  such  order  was  affirmed,  and 
from  such  judgment  of  affirmance  this 
appeal  is  taken.— 

Parker,  P.  J.:  It  may  be  conceded  that 
school  district  No.  28  was  regularly  organ- 
ized and  in  existence  when  the  convey- 
ance to  It  of  the  premises  was  made  in  1875, 
and  I  will  concede,  without  deciding,  that 
the  title  to  such  premises  thereby  became 
vested  in  the  district,  as  averred  in  the  peti- 
tion. On  July  1.  1807,  however,  the  school 
commissioner,  Duffy,  made  and  filed  in  the 
proper  office  an  order  declaring  such  school 
district  dissolved,  and  adding  a  certain  speci- 
fied part  thereof  to  school  district  No.  15, 
and  the  balance  thereof  to  school  district 
No.  8,  and  directing  that  such  order  should 
take  effect  August  1,  1807.    Commissioner 
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Duffy  had  the  right  under  the  sta+ute  to 
make  such  dissolution,  and  it  does  not 
seem  that  he  was  obliged  to  take  any  other 
steps  to  effect  it.  (See  Laws  of  1894,  chap. 
666,  tit.  6,  $  9,  as  amd.  by  Laws  of  1896,  chap. 
264.)  Since  then  the  use  of  such  district  No.  28, 
as  a  school  district,  has  been  practically 
abandoned.  Part  of  its  territory  was  merged 
with  and  has  since  been  utilized  by  district 
No.  15,  and  the  children  resident  therein  at- 
tended school  in  the  latter  district.  The 
rest  of  Its  territory  has,  during  the  same 
period,  been  utilized  by  district  No.  8,  and 
the  children  therein  resident  attended  school 
in  that  district.  No  trustee  was  thereafter 
elected  in  district  No.  28  until  the  proceeding 
taken  by  Langto,  hereinafter  referred  to 


What  proceedings  were  taken,  if  any,  to  sell 
the  property  of  district  No.  23,  and  to  pay 
its  debts,  as  provided  for  in  sections  10-12  of 


such  act,*  does  not  appear,  although  the 
fact  that  this  defendant  offered  to  purchase 
the  premises  from  the  supervisor  indicates 
that  he  was  then  supposed  to  have  that 
matter  in  charge,  as  he  was  by  section  10  re- 
quired to  do.  If,  as  I  think  we  must,  we  as- 
sume that  district  No.  23  was  regularly  dis- 
solved, then  the  person  who  was  its  trustee 
in  August,  1897,  was  still  its  trustee,  holding 
over  under  the  explicit  provisions  of  section 
12;  and,  in  the  absence  of  any  proof  that,  by 
his  death  or  otherwise,  such  office  has  be- 
come vacant,  Langto  could  not  be  lawfully 
elected  a  trustee  of  the  district.  But  more 
than  that,  the  evidence  utterly  falls  to  show 
a  regular  and  duly  authorized  election  by 
such  district  in  December,  when  he  claims 
to  have  been  elected.  By  an  order  made 
December  8, 1902,  O'Neil,  as  school  commis- 
sioner, undertook  to  create  and  form  a  new 
school  district  out  of  districts  Nos.  15  and  8; 
that  is,  he  attempted  to  recreate  the  one 
that  Duffy  dissolved.  No  consent  of  the 
trustees  of  such  districts  was  ever  obtained, 
as  section  2  of  title  6  of  the  statute  required, 
and  hence  that  effort  was  inoperative.  He 
also  then  authorized  Provincia,  a  voter  in 
the  district,  to  notify  all  voters  therein,  as 
required  by  sections  1  aud  2  of  title  7,  that  a 
school  meeting  would  be  held  in  such  dis- 
trict, so  created,  on  December  sixteenth,  at 
seven-thirty  p.  m.,  for  the  purpose  of  elect- 
ins  officers  for  such  district.  But,  as  he 
failed  to  create  such  new  district,  no  election 
could  be  lawfully  held  for  the  same.  It  is 
claimed,  however,  that  the  old  district  was 
in  fact  never  dissolved;  and  that  although 
live  years  had  passed  without  electing  a 
trustee,  yet  O'Neil,  as  school  commissioner, 
could,  under  the  provisions  of  section  9  of  title 
7  of  the  Consolidated  School  Law,  order  Pro- 
vincia to  give  notice  to  the  inhabitants  of  the 
old  district  for  an  election  of  officers  thereof, 
the  same  as  if  it  had  never  in  fact  been  aban- 
doned. If  the  old  district  had  never  been  dis- 
solved, it  had  been  in  fact  abandoned  and  was 
evidently  not  in  the  situation  referred  to  in 
such  section  9.  But  if  it  were,  the  notice  so 
required  to  be  given  is  a  six-day  notice  in 
writing,  and  one  which  the  commissioner 
shall  himself  prepare  and  deliver  to  the 
voter  who  is  to  serve  the  same.  (See  sections 
1  and  2  of  such  title.)  The  evidence  does 
not  show  that  Provincia  served  any  such 
notice,  nor  that  he  served  any  notice  six 
days  before  the  sixteenth.  He  says  he 
served  a  notice  of  meeting  on  all  the  tax- 
payers from  the  tenth  to  the  twelfth  of  De- 
cember. Whether  he  served  more  than  one 
on  the  tenth  does  not  appear.    Whether  he 


received  it  from  O'Neil  does  not  appear. 
What  it  contained  does  not  appear.  There 
Is  nothing  to  show  that  the  notice  which  he 
gave  purported  to  come  from  O'Neil,  or  that 
it  contained  on  its  face  any  suggestion 
whatever  that  such  a  district  as  No.  28  was 
yet  in  existence,  or  that  there  were  any 
officers  to  be  elected  therein.  Nor  does  it 
appear  that  any  considerable  number  of  the 
inhabitants  of  the  old  territory  of  No.  28 
attended  at  such  meeting.  He  testifies  that 
Langto  was  then  elected  trustee,  but  he 
strenuously  refrains  from  producing  any 
record  of  the  votes,  or  of  stating  anything 
more  that  was  done  there.  I  conclude  that 
the  evidence  does  not  phow  a  regularly  held 
meeting  at  which  Langto  was  elected  trus- 
tee. It  is  apparent  from  the  evidence  that 
there  has  been  no  effort  or  purpose  on  the 
part  of  districts  Nos.  15  aud  8  to  nave  No.  28 
again  carved  out  of  their  territories;  and  the 
election  of  a  trustee  of  such  district  upon 
whom  very  important  powers  would  be 
thereby  imposed,  should  not  be  recognized 
unless  the  proceedings  under  which  it  is 
done  are  strictly  those  which  the  statute 
requires.  But,  moreover,  in  directing  Pro- 
vincia, O'Neil  did  not  assume  to  be  acting 
under  section  9t  and  the  notices  which  Pro- 
vincia gave  do  not  appear  to  be  sufficient 
under  that  section.  Langto,  therefore,  can- 
not be  held  to  be  a  trustee  of  school  district 
No.  23,  and  he  had,  therefore,  no  authority 
to  inaugurate  on  its  behalf  the  proceedings 
in  question.  The  application  in  such  pro- 
ceedings must  be  made  by  "  the  person  law- 
fully entitled  to  the  possession  of  the  prop- 
erty intruded  into  or  squatted  upon."  (Code 
Civ.  Proc.  «  2235.)  If  school  district  No.  28 
held  the  title  and  had  never  been  dissolved,  its 
lawfully  elected  trustee  would  be  the  one  who 
was  entitled  to  such  possession  (Tit.  7,  ft  47),t 
and  Langto  was  not  that  trustee.  If  ft  was 
lawfully  dissolved  by  Duffy,  as  it  clearly 
seems  to  have  been,  evidently  Langto  is  not 
its  trustee;  and,  inasmuch  as  in  that  event  it 
became  the  duty  of  the  supervisor  to  sell  the 
property,  it  would  seem  to  be  his  duty  to 
give  possession  of  the  same.  In  any  event 
Langto  has  not  shown  himself  entitled  to 
the  possession  of  the  property,  and  hence 
should  not  have  maintained  these  proceed- 
ings. The  judgment  of  the  County  Court 
and  of  the  justice  must  be  reversed,  with 
costs.   Ail  concurred. 

Jennie  L.  Coons,  as  Executrix,  etc.,  of  Derrick 
Q.  Colder,  Deceased,  Respondent,  v.  John 
Sanguinetti,  Appellant.— Judgment  reversed 
and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.— Appeal  by  the  defend- 

•  ant  from  a  judgment  of  the  Supreme  Court* 
entered  in  the  clerk's  office  of  the  county  of 
Fulton  on  the  1st  day  of  June,  1908,  on  a 
verdict  for  the  plaintiff  directed  by  the 
court.— 

Chkstbb,  J. :  The  action  was  brought  to  re- 
cover for  an  amount  remaining  unpaid  upon 
a  piano  contract  between  the  defendant  and 
one  MaryE.  Tletz  which  had  been  trans- 
ferred to  the  plaintiff's  testator.  Derrick  O. 
Colder.  The  amount  claimed  in  the  com- 
plaint to  be  due  was  the  sum  of  two  hundred 
and  one  dollars  and  eighty-seven  cents 
besides  interest.  The  court  directed  a  ver- 
dict for  the  plaintiff  for  the  full  amount 
claimed.  In  the  answer  it  was  alleged 
that  there  had  been  an  account  stated 
between  the  defendant  and  Colder  under 
the  contract  in  question  under  which  a 
balance  of  only  seventy-five  dollars   was 


•Laws  of  1894,  chap.  556,  tit.  6,  $$  10-12.-- [Rep. 
t  See  Laws  of  1894,  chap.  556,  tit.  7. 
tSee  Laws  of  1894,  chap.  566,  tit.  7, 


7,|9.-[Rkp. 
7,$47,subd.6.-[Rsp. 
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due  from  the  defendant  thereon,  and  it 
was  also  alleged  "  that  the  entire  amount  of 
said  contract  had  been  paid  except  seventy- 
five  dollars.  *'  The  evidence  given  in  support 
of  the  defendant's  allegation  of  an  account 
stated  was  all  given  by  defendant's  wife  and 
was  to  the  effect  that  there  had  been  a  dis- 

Sute  between  the  parties  over  the  amount 
ue;  that  the  defendant  claimed  it  was  only 
from  fifty  dollars  to  sixty  dollars  and  Oolder 
that  it  was  over  one  hundred  dollars;  that 
the  defendant  offered  to  pay  seventy-five 
dollars  to  settle  when  Derrick  brought  a  re- 
ceipt to  defendant's  wife;  that  he  never 
brought  such  receipt  and  that  the  defendant 
never  paid  the  money.  This  evidence  shows 
an  unsuccessful  effort  to  compromise  the 
claim  rather  than  an  adjustment  of  the  ac- 
counts that  could  fairly  be  regarded  as  an 
account  stated.  But  under  the  allegation  of 
payment  a  different  situation  1b  presented. 
The  defendant's  wife  testified  In  his  behalf 
that  Oolder  had  Bald  upon  the  occasion 
when  they  were  having  the  dispute  over  the 
amount  due  on  the  contract,  that  the  amount 
unpaid  was  seventy-five  dollars.  This  testi- 
mony was  entirely  undisputed  by  any  direct 
evidence.  It  is  true  that  she  made  a  state- 
ment inconsistent  with  this  when  she  testi- 
fied that  he  said  that  the  amount  due  on  the 
contract  was  over  one  hundred  dollars.  It 
Is  true  also  that  she  was  the  wife  of  the  de- 
fendant and  testified  in  his  behalf  to  a  con- 
versation with  a  deceased  person.  While 
these  facts  required  that  ner  testimony 
should  be  carefully  scrutinized,  it  was  for 
the  jury  to  determine  what,  if  any,  weight 
should  be  given  to  it.  With  her  evidence  In 
the  case  there  was  a  clear  question  of  fact 
for  the  jury  to  determine  as  to  whether  or 
not  all  out  seventy-five  dollars  of  the  con- 
tract had  been  paid,  and  the  direction  of  a 
verdict  for  the  plaintiff  for  the  full  amount 
claimed  was  error  which  requires  reversal. 
Judgment  reversed  and  anew  trial  granted, 
with  costs  to  the  appellant  to  abide  the 
event.  All  concurred. 
George  W.  Ooetz,  Appellant,  v.  The  State  of 
New  York,  Respondent.— judgment  unan- 
imously affirmed,  with  costs.— Appeal  by 
the  plaintiff  from  a  judgment  of  the  Court 
of  Claims,  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  said  court  on  the 
23d  day  of  September.  1901.— 
Chase,  J.:  Porter  avenue  in  Buffalo  runs 
nearly  north  and  south  and  across  the  Erie 
canal.  Along  and  parallel  with  the  canal  is 
Third  street,  but  it  is  indistinguishable  from 
the  towpath.  Prior  to  1897  there  was  a 
change  bridge  over  the  canal  at  Porter 
avenue,  and  that  avenue  was  graded  several 
feet  higher  than  Third  street.  Claimant  is 
the  owner  of  an  unimproved  and  unoccupied 
lot  at  the  corner  of  said  streets  being  about 
118  feet  on  Third  street  and  40  feet  on  Porter 
avenue.  The  only  way  to  get  upon  Porter 
avenue  from  Third  street  was  by  using  the 
approach  to  the  change  bridge.  The  Legis- 
lature by  chapter  066  of  the  Laws  of  18B4,  di- 
rected the  removal  of  the  old  bridge  and  also 
authorized  and  directed  the  board  of  park 
commissioners  of  the  city  of  Buffalo  to  con- 
struct a  new  bridge  over  the  canal  at  said 
street  and  the  act  provided  that  the  State 
should  pay  part  of  the  expense  and  that  the 
city  should  pay  the  balance  thereof.  Noth- 
ing seems  to  have  been  done  under  that  act 
and  the  Legislature,  by  chapter  600  of  the 
Laws  of  1806,  authorized  and  directed  the 
Superintendent  of  Public  Works  to  construct 
a  bridge  with  the  necessary  abutments  and 
approaches  over  the  canal  at  that  point,  and 
provided  that  the  expense  be  borne  equally 
by  the  State  of  New  York  and  the  city  of 


Buffalo.  A  new  bridge  was  erected  several 
feet  higher  than  the  old  bridge  and  extend- 
ing the  full  width  of  the  street,  and  the 
grade  of  Porter  avenue  in  front  of  claimant's 
lot  was  raised  and  an  abutment  or  retaining 
wall  approaching  said  bridge  covered  a 
rectangular  strip  of  claimant's  lot  nineteen 
feet  along  Porter  avenue  and  three  feet  along 
Third  street.  On  the  28th  day  of  May,  1886, 
claimant  filed  with  the  common  council  of 
the  city  of  Buffalo  a  claim  for  damages,  in 
which  claim  he  says:  "That  the  floor  or 
roadway  of  said  new  bridge  was  built  many 
feet  higher  than  the  bridge  which  it  re- 
placed; that  by  direction  of  the  park  com- 
missioners the  grade  of  Porter  avenue  in 
front  of  claimant's  lot  was  raised  and 
worked  to  a  subgrade  of  eighteen  inches,  a 
line  drawn  from  the  floor  of  the  new  bridge 
to  the  grade  established  at  the  junction  of 
Porter  avenue  with  Fourth  street:  that  a 
temporary  macadam  pavement  with  rubble 
stone  foundation,  averaging  fifteen  inches 
in  depth,  was  constructed  on  said  grade  dur- 
ing the  summer  of  1897,  and  your  petitioner 
is  Informed  and  verily  believes  that  the  park 
commissioners  intend  to  lay  an  asphalt  pave- 
ment upon  said  macadam  pavement  at  the 
new  grade,  and  that  some  proceedings  have 
been  taken,  and  further  proceedings  are 
about  to  be  taken,  by  the  said  commission- 
ers in  that  respect;  that  said  new  grade  of 
Porter  avenue  is  about  fifteen  feet  above  the 
level  of  claimant's  said  lot  and  several  feet 
above  the  former  grade  of  Porter  avenue; 
that  claimant's  said  lot  is  inaccessible  from 
Porter  avenue  by  reason  of  the  embankment 
constructed  in  front  thereof  by  the  city 
through  its  park  commissioners  as  afore- 
said; that  by  reason  of  the  matters  herein 
set  forth  plaintiff '8  lot  has  been  greatly  dam- 
aged." The  claim  was  heard  by  the  asses- 
sors of  the  city,  as  provided  by  the  city  char- 
ter, and  witnesses  were  sworn  by  both 
parties,  and  said  assessors  found  that  the 
owner  had  been  damaged  by  the  ctiange  of 
grade  of  Porter  avenue,  bettceen  Fourth 
street  and  Erie  canal,  and  awarded  him 
$8,900  therefor.  The  award  was  accepted 
by  the  claimant,  and  it  has  been  paid  to 
him.  On  May  84, 1900,  a  notice  was  served, 
as  provided  by  section  70  of  the  Canal  Law 
(Laws  of  1894,  chap.  888),  showing  the  quan- 
tity and  boundary  of  the  lands  of  the  claim- 
ant permanently  appropriated  by  the  State. 
The  claimant  filed  this  claim  with  the  Court 
of  Claims  about  December  21, 1898,  in  which 
he  claims  damages  for  the  lands  so  perma- 
nently appropriated  and  for  raising  the 
grade  of  Porter  avenue,  and  thereby  shutting 
off  claimant's  approach  from  Third  street  to 
Porter  avenue.  On  the  trial  in  the  Court  of 
Claims  three  witnesses,  as  to  value,  were 
sworn  by  the  claimant  One  testified:  "I 
think  I  knew  the  value  of  those  premises 
before  the.  State  went  in  and  took  possession 
of  it  or  interfered  with  it."  He  then  gave 
his  estimate  of  the  value  of  the  premises 
before  and  after  the  improvements  were 
made,  and  he  further  testified:  "In  my 
judgment,  it  is  reduced  more  than  one- 
half.  It  is  reduced  to  18,600,  not  simply 
because  they  have  taken  oi  the  nineteen 
feet,  which  has  always  been  below  the 
grade  of  Porter  avenue,  but  they  have  cut 
off  Third  street  too.  I  have  taken  Into  con- 
sideration the  approach  into  Third  street  as 
a  part  of  the  damage.  The  approach  into 
Third  street  used  to  be  up  the  tow  path." 
The  second  witness  testified:  "My  damages 
are  based  largely  on  the  damages  arising  from 
the  change  of  grade  there  and  the  stoppage 
of  the  entrance  down  that  way.  Fifty  per 
cent  all  the  way  around  of  the  dlmlrn 
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i  from  the  change  of  grade.  I  should 
Judge  those  lots  facing  the  canal  before  the 
improvement  were  worth  about  $75  per  foot 
front."  The  third  witness  testified:  "My 
estimate  of  the  damage  is  based  upon  the 
fact  that  Porter  avenue  has  been  raised  up 
so  high  by  change  of  grade  and  the  pier  and 
everything  that  Is  there.  I  understand  that 
the  pier  and  improvement  are  all  in  Porter 
avenue  except  three  feet.  My  estimate  of 
the  damages  is  based  on  the  Improvements 
there.  That  is  the  cause  of  the  damage  the 
raise  of  grade  and  all  together."  It  is  very 
clear  that  said  witnesses  in  estimating  the 
damages  included  as  an  element  thereof  the 
change  of  grade  and  all  consequent  inter- 
ference with  and  to  the  approaches  to  the 
lot.  Subsequent  to  the  city  changing  the 
grade  on  Porter  avenue  from  Fourth  avenue 
to  the  Erie  canal  as  stated  claimant  owned 
his  lot  subject,  however,  to  the  right  of  the 
city  to  maintain  Porter  avenue  at  a  grade 
that  made  it  inaccessible  from  the  lot  or 
from  Third  street.  The  damages  occasioned 
by  taking  the  piece  of  land  nineteen  by  three 
feet  for  the  abutment  or  retaining  wall 
should  be  estimated  in  view  of  its  situation 
after  the  grade  of  Porter  avenue  had  been 
so  changed.  If  the  abutment  or  retaining 
wall  had  not  been  extended  over  on  the 
claimant's  land  no  liability  for  damages 
against  the  State  would  exist.  The  question 
for  the  Court  of  Claims  to  determine,  there- 
fore, was  not  considered  by  the  expert  wit- 
nesses and  their  estimate  of  the  damages 
was  of  very  little  service  to  the  court.  If  a 
building  is  ever  erected  upon  the  claimant's 
lot  which  extends  above  the  grade  of  Porter 
avenue,  the  State's  ownership  of  the  rectan- 
gular piece  of  land  under  the  abutment  or 
retaining  wall  will  not  probably  interfere 
with  access  to  such  building  from  the  street 
above  Its  grade  line,  but  even  if  the  State's 
ownership  of  such  strip  of  land  results  in 
the  exclusion  of  access,  light  and  air  even 
above  the  grade  of  Porter  avenue  the  ques- 
tion still  remains  as  to  the  value  of  such 
rectangular  piece  of  land  in  view  of  the 
situation  existing  after  the  change  of  the 
grade  of  Porter  avenue  as  stated.  The 
court  was  left  without  any  expert  testimony 
as  to  the  value  of  such  piece  of  land  as  it 
existed  after  such  change  of  grade  and  it 
was  compelled,  if  at  all,  to  make  an  award 
from  the  general  testimony  received  in 
regard  to  values  and  from  the  personal  view 
of  the  members  of  the  court.  This  they 
did,  and  we  cannot  say  that  the  award 
is  inadequate.  The  judgment  should  be 
affirmed,  with  costs. 

William  Bromley,  as  Administrator,  etc.,  of 
Edward  Bromley,  Deceased,  Appellant,  v. 
Hudson  River  Telephone  Company,  Respond- 
ent.— Judgment  unanimously  affirmed,  with 
costs.  No  opinion.  Houghton,  J.,  not 
sitting. 

Margaret  Churchill,  Appellant,  v.  Lawton 
Caten,  Respondent.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opin- 
ion. 

Elmer  A.  Curtis.  Respondent,  v.  John  N.  H. 
Cornell,  Appellant.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opin- 
ion. 

Clarissa  Weatherwax  Conkllng,  Appellant,  v. 
John  T.  Weatherwax  and  Others,  Defend- 
ants, Impleaded  with  Hannah  M.  Hidley, 
Respondent,  and  Emily  A.  Tompkins,  Ap- 
pellant.—Appeal  from  order  dismissed, 
without  costs.    No  opinion.    All  concurred. 


The  Farmers  and  Mechanics1  Bank,  Appellant* 
v.  Warren  Hawn  and  Others,  Respondents.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

Edward  D.  FarreU,  as  Receiver  of  the  Cobles- 
kill  Quarry  Company,  Respondent,  v.  Patrick 
Ryan  and  Mary  Ryan,  his  Wife,  Appellants. 

—  Judgment  and    order    unanimously  af- 
firmed; with  costs .    No  opinion. 

Milton  M.  Fenner.  Respondent,  v.  Russell  J. 
McDowell,  Appellant.— Judgment  affirmed, 
with  costs.    No  opinion.    All  concurred. 

Elwood  A.  Qrissinger,  Appellant,  v.  Alice  D. 
Janser  (Formerly  Alice  D.  Devendorf)  and 
Milton  Devendorf,  as  Executors,  etc.,  of 
De  Witt  A.  Devendorf,  Deceased,  Respond- 
ents.— Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 

Delina  Gfrard,  as  Administratrix,  etc.,  of  Abel 
Girard,  Deceased,  Respondent,  v.  Interna- 
tional Pulp  Company,  Appellant.—  Judgment 
and  order  unanimously  affirmed,,with  costs. 
No  opinion. 

Lafayette  Hill,  Appellant,  v.  Peter  M.  Martin, 
as  High  Chief  Ranger  of  the  High  Court  of 
New  York  Independent  Order  of  Foresters, 
Respondent.— Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 

George  H.  Hiscott,  Respondent,  v.  William  B. 
DiUenback,  Appellant.—  Judgment  affirmed, 
with  coats.    No  opinion.    AlTconcurred. 

Mary  E.  Hanrahan,  as  Administratrix,  etc.,  of 
James  Hanrahan,  Deceased,  Respondent,  v. 
The  Glens  Falls  Portland  Cement  Company, 
Appellant.—  Judgment  and  orders  affirmed, 
with  costs.  No  opinion.  All  concurred, 
except  Smith,  J.,  dissenting. 

Isaac  G.  King,  Respondent,  v.  The  Village  of 
Fort  Ann,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred, except  Chase  and  Houghton,  JJ., 
dissenting. 

Mohawk  Gas  Company  of  Schenectady,  Ap- 
pellant, v.  Charles  D.  Beckwith,  Respondent. 

—  Judgment    and    order  unanimously  af- 
firmed, with  costs.    No  opinion. 

In  the  Matter  of  the  Accounting  of  William 
Hollands  and  Elizabeth  D.  Thomas,  as  Ad- 
ministrators, etc.,  of  John  I.  Winne,  De- 
ceased, Respondents.  Elizabeth  McDowell 
and  Others,  Appellate;  Ammon  Winne  and 
Others,  Respondents.— Decree  unanimously 
affirmed,  with  costs  payable  out  of  the 
estate,  upon  the  authority  of  Matter  of 
Davenport  (178  N.  Y.  454).    No  opinion. 

In  the  Matter  of  the  Petition  of  the  Mayor 
and  Common  Council  of  the  City  of  Schenec- 
tady, under  Section  62  of  the  Railroad  Law* 
ana  Chapter  876  of  the  Laws  of  1908,  as  to 
Changing  Certain  Grade  Crossings  of  the 
New  York  Central  and  Hudson  River  Rail- 
road and  the  Railroad  Operated  by  the  Dela- 
ware and  Hudson  Canal  Company  in  that 
City,  from  Grade  to  Undercrossings.  Aaron 
Levi,  Appellant;  The  City  of  Schenectady 
and  Others,  Respondents.— Determination 
unanimously  confirmed,  with  fifty  dollars 
costs  and  disbursements.    No  opinion. 

John  N.  Pierson,  Respondent,  v.  The  Delaware 
and  Hudson  Company,  Appellant.— Judg- 
ment and  order  reversed,  on  the  ground  that 
the  damages  are  excessive,  and  a  new  trial 
granted  upon  payment  of  costs  of  the  former 
trial  by  defendant,  unless  the  plaintiff  stipu- 
late to  reduce  verdict  to  $7,000,  in  which 
event  the  judgment  and  order  as  so  modified 
are  affirmed,  without  costs  of  this  appeal  to 
either  party.  No  opinion.  All  concurred, 
except  Houghton,  J.,  who  voted  generally 
for  reversal. 


*  See  Law*  of  1890,  chap.  B66,  $  62,  added  by  Laws  of  1807,  chap.  754,  and  amd.  by  Laws  of  1800, 
Chap.  860.—  [Rap. 
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The  People  of  the  State  of  New  York  ez  rel. 
Albert  C.  Hall  and  John  M.  Purely,  at  Ad- 
ministrators, etc,  of  Amos  C.  Hall,  Deceased, 
Relators,  t.  Theodore  P.  Oilman,  as  Comp- 
troller of  the  State  of  New  York,  Respond- 
ent.—Determination  of  the  Comptroller 
unanimously  confirmed,  with  fifty  dollars 
costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ez  rel. 
Western  Electric  Company,  Relator,  v. 
Nathan  L.  Miller,  as  Comptroller  of  the  State 
of  New  York,  Respondent.— Determination 
of  the  Comptroller  unanimously  confirmed, 
with  fifty  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York  ez  rel. 
Elizabeth  Smith,  Respondent,  v.  Charles 
Smith  and  Others,  Appellants.— Order  modi- 
fled  by  adding  thereto  ••  unless  or  until  a 
guardian  of  the  person  of  said  Helen  M. 
Smith  shall  be  appointed  by  the  Surrogate's 
Court  of  Albany  county  on  her  petition,  in 
which  case  this  order  shall  not  be  opera- 
tive," and  as  so  modified  affirmed  without 
costs.  No  opinion.  All  concurred,  except 
Chester.  J.,  dissenting. 

Julian  Phetteplace,  Respondent,  v.  Smith 
Lane,  Appellant,  Impleaded  with  Menso 
Odell.—  Judgment  reduced  to  ninety -siz  dol- 
lars and  seventy-two  cents  and  as  modified 
affirmed,  with  costs  to  appellant.  No 
opinion.    All  concurred. 

The  People  of  the  State  of  New  York  ez  rel. 
Continental  Insurance  Company,  Relator,  v. 
Nathan  L.  Miller,  as  Comptroller  of  the  State 
of  New  York,  Respondent.  —  Determination 
of  the  Comptroller  confirmed,  with  fifty 
dollars  costs  and  disbursements.  No  opin- 
ion. All  concurred,  except  Smith,  J.,  dis- 
senting. 

The  People  of  the  State  of  New  York  ez  rel. 
Herbert  T.  Jennings,  as  Receiver  of  the 
Oneonta,  Cooperstown  and  Richfield  Springs 
Railway  Company,  Appellant,  v.  The  Presi- 
dent, Managers  and  Company  of  the  Dela- 
ware and  Hudson  Canal  Company,  Respond- 
ent.— Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  All  con- 
curred. 

Frank  M.  Starbuck,  as  Trustee  in  Bankruptcy 
of  the  Estate  of  Edward  T.  Patterson,  Indi- 
vidually and  as  Successor  of  the  Firm  of 
Patterson  &  Lucas,  Bankrupt.  Respondent, 
v.  Edward  T.  Patterson,  Individually  and  as 
Successor  of  the  Firm  of  Patterson  &  Lucas, 
and  George  A.  Patterson,  Appellants.— 
Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 

Elisha  Steadman.  Appellant,  v.  The  State  of 
New  York,  Respondent.— Judgment  af- 
firmed, with  costs.  No  opinion.  All  con- 
curred, except  Houghton,  J.,  dissenting. 

Minnie  Bailey  Thompson,  Respondent,  v.  Mil- 
lard F.  Thompson,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
All  concurred,  except  Chase  and  Houghton, 
JJ.,  dissenting. 

Town  of  Manlius,  Appellant,  v.  The  8tate  of 
New  York,  Respondent.— Judgment  af- 
firmed, with  costs.  No  opinion.  All  con- 
curred, ezcept  Houghton.  J.,  dissenting. 

The  Village  of  St.  Johnsvllle,  Respondent,  v. 
Daniel  Smith  and  Others,  Appellants.—  Final 
order  and  interlocutory  judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

Jabez  Clews,  as  Administrator,  eta,  of  William 
J.  Clews,  Deceased,  Appellant,  v.  Union  Bag 
and  Paper  Company,  Respondent.— Judg- 
ment and  order  unanimously  affirmed,  with 
No  opinion. 


Jane  E.  Coons,  Respondent,  ▼.  Horton  Rue, 
Appellant.  —  Appeal  dismissed,  without 
costs.    No  opinion.    All  concurred. 

John  K.  Culfin,  Respondent,  v.  Wflliam  J. 
Alvord,  as  Sheriff  of  Columbia  County.  Ap- 
pellant, Impleaded  with  Martha  R.  Ryder.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.   No  opinion.    All  concurred. 

Kearon  Fltzpatrlck,  an  Infant,  by  William 
Fltspatrick,  his  Guardian  ad  Litem,  Appel- 
lant, v.  The  Town  of  Schaghticoke,  Respond- 
ent, impleaded  with  The  Town  of  Lansing- 
burgh. —Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 

Hudson  River  Water  Power  Company  v. 
Glens  Falls  Gas  and  Electric  Light  Company 
and  Glens  Falls  Portland  Cement  Company. 
—  Motion  granted,  and  the  following  ques- 
tion certified:  Does  the  counterclaim  set 
forth  in  the  amended  answer  of  the  defend- 
ant Glens  Falls  Gas  and  Electric  Light  Com- 
pany state  facts  sufficient  to  constitute  a 
cause  of  action  t 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  Ruth  Hunt,  as  Executrix,  etc., 
of  Thomas  Hunt,  Deceased.  —  Motion  to 
modify  order  granted.  Order  to  be  settled 
by  Chester,  J. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  George  W.  Peck,  as  Executor, 
etc.,  of  George  w.  Banker,  Deceased,  and 
Henrietta  M.   Banker,   Deceased.  —  Motion 

granted,  with  costs,  unless  the  appellant 
les  and  serves  copies  of  papers  on  appeal 
within  twenty  days  and  pays  to  the  respond- 
ent twenty  dollars,  in  which  case  motion 
denied,  without  costs. 

Edwin  G.  Moore,  Appellant,  v.  William  N. 
Coler,  8r.,  and  Others,  Respondents.—  Order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred.   Houghton,  J.,  not  sitting. 

The  People  of  the  State  of  New  York  ez  rel. 
Childs  Company,  Relator,  v.  Nathan  L. 
Miller,  as  Comptroller  of  the  State  of  New 
York,  Respondent.— Determination  of  the 
Comptroller  modified  by  reducing  the 
amount  of  the  tax  to  $1,470.54,  and  as  so 
modified  confirmed,  with  $50  costs  and  dis- 
bursements to  the  relator.  No  opinion. 
All  concurred. 

The  People  of  the  State  of  New  York  ez  reL 
Nassau  Company,  Relator,  v.  Nathan  I*.  Mil- 
ler, as  Comptroller  of  the  State  of  New  York, 
Respondent.— Determination  of  the  Comp- 
troller confirmed,  with  fifty  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, v.  William  Proctor,  Appellant.— 
Judgment  of  conviction  affirmed.  No  opin- 
ion.   All  concurred. 

Martin  Powell  v.  Everett  Harrison  et  al.— 
Motion  denied. 

Mary  Powell  v.  Hudson  Valley  Railway  Com- 
pany.- Motion  denied. 

Willis  W.  Russell.  Appellant,  v.  Horace  Ionian 
and  Harry  A.  lnman.  Trading  under  the 
Name  and  Style  of  lnman  Manufacturing 
Company,  Respondents.— Judgment  and 
order  affirmed,  with  costs.  No  opinion.  All 
concurred,  ezcept  Houghton,  J.,  dissenting. 

Frederick  W.  Sander,  Respondent,  v.  The 
State  of  New  York,  Appellant.— Judgment 
affirmed,  with  costs.  No  opinion.  All  con- 
curred, ezcept  Houghton,  J.,  dissenting. 

Kittle  F.  Smith  v.  Hudson  Valley  Railway 
Company.—  Motion  denied. 

Cora  A.  walker,  Respondent,  v.  The  Town  of 
Pittafield,  Appellant .—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion.    All  concurred. 
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ABUTTING  OWNER  —  Bight  of  to  restrain  the  running  of  cars  in  front  of 
hi*  lots. 

See  Railroad. 

ACCEPTANCE—  Of  an  offer  of  judgment  — when  the  party  wiU  be  relieved 
from  an  acceptance  inadvertently  made. 

See  Walsh  v.  Empire  Brick  &  Supply  Co 498 

ACCOMMODATION  PAPER  : 

See  Bills  and  Notes. 

ACCOUNTING  —  Obligation  of  a  creditor  to  account  for  collateral  purchased 
at  a  judicial  sale. 

See  Contract. 

Equalization  of  tax  assessments. 

See  T ax. 

ACTION  —  For  dower. 
See  Dower. 

Election  of  remedies. 

See  Election. 

For  divorce. 

See  Husband  and  Wife, 

Time  for  commencing. 

See  Limitation  of  Action. 

Relating  to  a  municipal  corporation. 

&*  Municipal  Corporation. 

Parlies  to. 

See  Party. 

Proceedings  on  the  trial  of. 

See  Trial. 

ADJUDICATION : 

See  Judgment. 

ADMEASUREMENT—  Of  dower. 
See  Dower. 

ADMISSION : 

See  Evidence. 

ADULTERATION  —  Of  food. 
See  Food. 

ADULTERY  —  Civil  remedies  and  consequence*  of. 
See  Husband  and  Wife. 

AFFIDAVIT: 

See  Deposition. 

AGENCY  —  Generally. 

See  Principal  and  Agent. 


Digitized  by  VjOOQIC 


620  INDEX, 

PAOB. 

AGRICULTURAL  LAW  —  Vinegar  —  when  the  addition  of  water  in  its 
manufacture  is  not  an  adulteration  —  the  word  "pure "  defined. 

People  v.  Heinz  Co 408 

£00  Food. 

AMENDMENT  —  Of  the  by-laws  of  a  mutual  benefit  association. 
See  Insurance. 

ANNOYANCE  —  To  a  person  in  a  public  place  —  when  it  constitutes  a  misde- 
meanor under  section  675  of  tlie  Penal  Code. 

See  People  v.  St.  Glair 289 

APPEAL —  Payment  —  the  application  on  a  note  of  money  received  under  a 
judgment  in  a  creditor's  action,  the  balance  being  paid  by,  and  the  note  surren- 
dered to,  the  indorsers  —  liability  of  the  indorsers  where  the  judgment  in  the 
creditor's  action  is  reversed  on  appeal  and  restitution  is  ordered. 

See  Jefferson  County  Nat.  Bank  v.  Dewey 443 

Stare  decisis  — a  decision  of  the  Appellate  Division  on  a  first  appeal, 

that  a  question  of  fact  was  presented  for  the  jury,  adhered  to  on  a  second  appeal, 
where  the  facts  were  substantially  the  same  on  each  trial. 

See  Lewis  v.  Upton 458 

Commission  to  take  testimony  within  the  State,  issued  by  a  court  of 

another  State  —  competency  of  questions  asked  of  such  a  witness  —  how  far  con- 
sidered on  appeal  from  a  ruling  of  the  commissioner. 

See  Matter  of  Randall.  . .     192 

Form  of  order  entered  upon  a  remittitur  from  the  Court  of  Appeals  — 

remedy  if  the  remittitur  be  erroneous — an  order  at  Special  Term  concludes  a 
party  until  it  is  reversed  on  appeal. 

See  Zapf  v.  Carter. 407 

Notice  of  appeal  —  absence  of  a  statement  of  an  intent  to  review  an  inter- 
mediate order — position  of  a  respondent  on  whom  no  proposed  case  has  been 
served. 

See  McIlvaine  v.  Steinson 77 

When  the  Appellate  Division  will  reverse  the  determination  of  the  State 

Board  of  Tax  Commissioners. 

See  People  ex  rel.  Hunt  v.  Priest 520 

APPRAISAL  —  Of  a  loss  under  an  insurance  policy. 
See  Insurance. 

ARBITRATION  —  To  whatquestion  an  arbitration  clause  is  inapplicable. 

See  Hudson  Riyer  W.  P.  Co.  v.  Glens  Falls  Gas  Co 518 

ARCHITECT'S  CERTIFICATE  —  Necessity  of,  in  an  action  to  recover 
for  services  under  a  building  contract  for  which  a  mechanic's  lien  has  been  filed. 

See  Excelsior  Terra  Cotta  Co.  v.  Harde 4 

ASSESSMENT  —  For  municipal  works. 
See  Municipal  Corporation. 

For  the  purposes  of  taxation. 

See  Tax. 

ASSIGNMENT  —  Relation  between  a  stockbroker  and  a  customer  —  effect  of  a 
sale  of  stock  pledged  by  the  pledgee  without  notice  to  the  customer — an  assign- 
ment of  Vie  stock  is  an  assignment  of  the  cause  of  action  for  conversion. 

See  Rothschild  v.  Allen 238 

Of  a  life  insurance  policy  by  a  wife. 

See  Insurance. 

ASSOCIATION  —  What  complaint  to  require  a  stock  exchange  to  admit  a 
member  to  its  privileges  is  sufficient — the  court  will  not  take  judicial  notice 

of  the  members  rights.    Williamson  v.  Wager 186 

See  Pleading. 
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ASSOCIATION  —  Continued. 

For  insurance. 

See  Insurance 

For  mutual  aid. 

See  Insurance. 

PAGE. 

ATTORNEY  AND  CLIENT— An  agreement  to  pay  attorneys  "  thirty  (80) 
per  centum  of  whatever  amount  they  may  collect,"  construed.]  George  Steinson, 
who  had  been  wrongfully  removed  from  his  position  as  first  assistant  teacher 
in  a  public  school  of  the  city  of  New  York,  employed  a  firm  of  attorneys  to 
bring  an  action  against  the  board  of  education  to  recover  his  arrears  of 
salary,  giving  the  attorneys  the  following  written  retainer:  "I,  George 
Steinson,  hereby  retained  Townsend  &  Mcllvaine  to  collect  damages  for  mv 
dismissal  from  my  position  as  First  Assistant  Teacher  in  the  Public  Schools 
of  the  City  of  New  York  and  for  my  loss  of  salary  as  such  teacher;  and  I 
hereby  agree  to  pay  said  Townsend  &  Mcllvaine  for  their  professional 
services  thirty  (80)  per  centum  cf  whatever  amount  they  may  so  collect  for 
me  and  in  addition  the  disbursements  already  incurred  or  to  be  incurred  by 
them  for  me." 

A  judgment  was  rendered  in  favor  of  Steinson  for  the  amount  of  the 
arrears  of  salary  together  with  costs  and  an  extra  allowance  of  $500. 

After  the  rendition  of  the  judgment,  the  attorneys,  without  further 
authority  from  Steinson,  commenced  another  action  for  the  recovery  of 
salary  which  accrued  subsequent  to  the  commencement  of  the  first  action. 
Steinson  having  objected  to  the  bringing  of  this  action  on  the  ground  that 
be  had  not  authorized  it,  the  attorneys  discontinued  it  without  costs.  There- 
after the  board  of  education,  without  suit,  paid  Steinson  the  sum  of  $5,188.40 
on  account  of  salary  accruing  subsequent  to  the  commencement  of  the  first 
action. 

Held,  that  the  contract  of  retainer  should  be  construed  strictly  against  the 
attorneys; 

That,  under  the  retainer,  the  attorneys  were  entitled  to  thirty  per  cent  of 
the  entire  amount  of  the  judgment  rendered  in  the  first  action,  and  were 
not  entitled  to  thirty  per  cent  of  the  amount  awarded  as  damages  in  that 
action  together  with  the  entire  amount  of  the  costs  and  extra  allowance; 

That  the  attorneys,  having  acquiesced  in  their  client's  claim  that  they  were 
not  authorized  to  sue  for  the  recovery  of  the  salary  accruiug  subsequent  to 
the  commencement  of  the  first  action,  were  not  entitled,  under  their  retainer, 
to  thirty  per  cent  of  the  amount  which  the  board  of  education  had  paid  to 
Steinson  without  suit.    McIlvaine  v.  Steinson 77 

Action  on  a  promissory  note  —  entry  of  judgment  on  the  note  after 

payment  thereof  —  action  by  the  defendant  against  the  plaintiffs  and  their 
attorney  to  vacate  the  judgment  and  for  damages  —  damages  as  an  incident 

to  equitable  relief.    Clark  v.  Smith 477 

See  Mistake. 

Competency  of  an  attorney's  L  tier  advising  the  payment  of  coupons 

detached  from  a  bond.    Klein  t.  East  River  Electric  Light  Co 02 

&0BOND. 

AUCTION  —  Sale  at,  under  a  judgment  of  the  court. 
See  Judicial  Sale. 

Auditor  —  In  a  town. 
See  Town. 

BAILMENT: 

8ee  Pledge. 

BENEVOLENT  SOCIETY  —  unincorporated. 
See  Association. 

BEQUEST : 

See  Legacy. 

BILL  OF  PARTICULARS : 

See  Pleading. 
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BILLS  AND  NOTES —  Diversion  of  a  note  from  the  purpose  intended — 
right  of  an  indoner  thereof  to  have  that  question  submitted  to  the  jury  —  right 
of  actum  on  a  note  against  the  accommodation  maker,  by  a  party  who  acquires 
it  from  the  principal  debtor  by  whom  it  has  been  paid.]  1.  The  firm  of  M. 
Phillips  &  Co.  sold  property  to  one  Roe  and  also  to  one  Allen.  February 
20,  1900,  Roe  executed  a  note  for  $200,  payable  to  the  order  of  Allen.  Allen 
indorsed  the  note  and  delivered  it  to  Phillips  &  Co.  in  payment  of  Roe's 
indebtedness.  Phillips  &  Co.  indorsed  it  and  procured  it  to  be  discounted. 
May  28,  1000,  the  note  was  renewed  by  a  note  for  $206,  signed  by  Roe 
and  indorsed  by  Allen  and  Phillips  &  Co. 

April  18,  1900,  Allen  signed  a  note  for  9200,  made  payable  to  the  order 
of  Phillips  &  Co.  and  delivered  it  to  Phillips  &  Co.  in  payment  for  prop- 
erty purchased  by  him  or  in  renewal  of  a  previous  note  so  given.  Phillips 
&  Co.  indorsed  the  note  and  procured  it  to  be  discounted. 

On  June  25, 1900,  when  the  note  of  April  eighteenth  was  in  the  bank,  then 
past  due,  Allen  signed  a  note  for  $206.50  to  the  order  of  Roe.  This  note  was 
indorsed  by  Roe  and  by  Phillips  &  Co.  and  delivered  to  the  bank  which 
delivered  the  note  of  May  twenty- eighth,  which  was  not  then  due,  to  Roe. 

July  tenth,  when  the  note  of  June  25, 1900,  became  due,  Roe  signed  Allen's 
name  to  a  note  of  $186.50.  The  note  was  then  indorsed  by  Koe  and  by 
Phillips  &  Co.  and  was  used  in  part  renewal  of  the  note  of  June  twenty- 
fifth,  Roe  paying  the  balance  in  cash.  The  note  of  June  twenty-fifth  was 
delivered  to  Roe  by  the  bank.  The  note  of  July  tenth,  not  having  been  paid 
when  due.  Phillips  &  Co.  took  up  the  note  and  sued  Allen  thereon.  Allen 
denied  making  the  note  and  the  action  resulted  in  a  Judgment  in  his  favor. 

In  December,  1901,  Roc  delivered  the  note  of  June  25, 1900,  to  Phillips 
&  Co.  and  they  brought  an  action  against  Allen  thereon.  Allen,  among  other 
defenses,  alleged  that  the  note  of  June  twenty -fifth  was  signed  by  him  for 
the  purpose  of  renewing  his  note  of  April  eighteenth  and  that  Roe  and 
Phillips  &  Co.  diverted  the  note  in  suit  from  that  purpose.  He  also  con- 
tended that  Phillips  &  Co.  were  not  the  real  parties  in  interest,  the  latter 
defense  being  based  upon  the  fact  that  on  or  about  July  17, 1900.  the  amount 
of  Allen's  note  of  April  eighteenth  was  paid  to  the  bank  and  that  said  note 
was  transferred  to  and  now  was  the  property  of  Roe's  wife. 

Held,  that  it  was  error  for  the  court  to  refuse  to  submit  to  the  Jury  the 
question  whether  the  note  sued  upon  had  been  fraudulently  diverted. 

Quarre,  whether  Phillips  &  Co.  could  recover  on  the  note  in  suit,  it  appear- 
ing that  it  had  been  paid  by  Roe,  the  principal  debtor,  as  above  stated. 

Phillips  v .  Allen 531 

2. Payment  —  the  application  on  a  note  of  money  received  under  a  judg- 
ment in  a  creditor's  action,  the  balance  being  paid  by,  and  the  note  surrendered 
to,  the  indorsers —  liability  of  the  indorsers  where  the  judgment  in  the  ci  editor's 
action  is  reversed  on  appeal  and  restitution  is  ordered.]  The  Eureka  Chemical 
Company  executed  its  promissory  note  for  $2,800  payable  to  the  order  of  six 
specified  persons.  The  note  was  indorsed  by  all  of  the  payees  and  transferred 
to  the  Jefferson  County  National  Bank.  The  note  not  being  paid  at  maturity 
the  bank  brought  an  action  against  the  chemical  company  thereon,  and 
procured  a  judgment. 

Subsequently  the  bank,  without  any  request  on  the  part  of  the  indorsers, 
brought  a  creditor's  action  against  one  Townley  and  others  to  set  aside,  on 
the  ground  that  they  were  fraudulent  as  to  it,  certain  Judgments  which  were 
apparently  liens  upon  the  property  of  the  chemical  company.  The  bank 
recovered  judgment  in  said  action  at  the  Trial  Term,  and  the  property  of 
the  chemical  company  was  sold  thereunder  and  the  proceeds  of  the  sale  were 
indorsed  upon  the  note. 

Thereafter  the  bank  demanded  of  the  indorsers  on  the  note  the  payment 
of  the  balance  due  thereon,  which  demand  was  acceded  to  and  the  note  sur- 
rendered by  the  bank.  The  payments  thus  made  by  the  indorsers  were 
made  with  the  intent  and  purpose  of  discharging  the  debt  and  the  note  was 
voluntarily  surrendered  by  the  bank  with  full  knowledge  of  the  facts  and 
without  any  fraud  or  mistake. 

Subsequently  the  Appellate  Division  affirmed  the  judgment  recovered 
by  the  bank  in  the  Townley  action,  but  thereafter  it  was  reversed  by  the 
Court  of  Appeals  and  an  order  of  restitution  was  entered,  pursuant  to  which 
the  bank  repaid  to  the  sheriff  the  sum  received  from  the  sale  of  the  prop- 
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erty  of  the  chemical  company.  A  retrial  of  the  Townley  action  resulted  in 
the  complaint  being  dismissed,  with  costs. 

The  bank  subsequently  brought  an  action  against  the  indorsers  on  the 
note  to  recover  the  sum  repaid  to  the  sheriff  and  the  costs  paid  by  the  bank 
in  the  Townley  action. 

Held,  that  the  bank  was  not  entitled  to  recover. 

Jefferson  County  Nat.  Bank  v.  Dewey 448 

Presumption  arising  from  the  delivery  of  a  check. 

Griffin  v.  Train 16 

See  Evidence. 

BOND  —  Coupons  detached  from  a  mortgage  bond — wlien  they  are  collectible 
from  a  company  which  has  received  the  aeeeU  and  paid  other  coupons  of  the 
company  issuing  the  bonds  —  competency  and  effect  of  sworn  statements  in  an 
original  answer  where  an  amended  complaint  and  an  amended  answer  have  been 
served  in  the  action  —  competency  of  an  attorney's  letter  advising  their  payment.] 
1.  In  an  action  brought  to. recover  upon  interest  coupons,  which  had  been 
detached  from  mortgage  bonds  issued  by  the  East  River  Electric  Light  Com- 
pany, it  appeared  that  in  1892  the  name  of  the  East  River  Electric  Light 
Company  was  changed  to  the  Thomson-Houston  Electric  Light  Company 
and  that  its  assets  were  sold  upon  a  mortgage  foreclosure  in  December, 
1894,  and  were  subsequently  purchased  by  the  Madison  Square  Light  Com- 
pany which  had  been  organized  in  December,  1894,  pursuant  to  an  agree- 
ment or  plan  dated  December  25, 1894.  In  August,  1896,  the  Madison  Square 
Light  Company  was  consolidated  with  the  Manhattan  Electric  Light  Company. 

The  action  was  brought  against  the  East  River  Electric  Light  Company 
and  the  Manhattan  Electric  Light  Company.  The  latter  company  interposed 
an  answer  in  which  it  admitted  that  it  was  the  successor  of  the  East  River 
Electric  Light  Company  and  that  it  acquired  the  franchise  and  properties  of 
the  latter  subject  to  the  mortgage  and  the  payment  by  it  of  the  bonds  and 
coupons;  that  as  the  successor  of  the  East  River  Electric  Light  Company  it 
was,  and  had  been,  at  all  times  ready  and  willing  to  pay  the  principal  of  the 
coupons,  but  was  not  willing  to  pay  the  interest  on  such  coupons. 

After  this  answer  b?,d  been  interposed  the  Manhattan  Electric  Light  Com- 
pany became  merged  in  the  Edison  Electric  Illuminating  Company.  An 
amended  complaint  was  then  served,  to  which  the  Edison  Electric  Illumi- 
nating Company  served  an  answer  on  behalf  of  the  Manhattan  Electric 
Light  Company,  alleging  that  the  coupons  were  void;  that  while  the  bonds 
were  in  the  possession  of  the  East  River  Electric  Light  Company  the  cou- 
pons became  due  and  were  detached,  if  at  all,  prior  to  the  time  when  the 
bonds  were  sold  or  negotiated  by  it;  that  the  plaintiff  was  not  an  owner 
or  holder  for  value  before  maturity. 

The  plaintiff,  in  support  of  his  case,  offered  in  evidence  the  answer 
originally  interposed  by  the  Manhattan  Electric  Light  Company,  also  a  letter 
delivered  to  a  representative  of  the  plaintiff  by  the  attorney  for  the  Manhat- 
tan Electric  Light  Company,  which  read  as  follows: 

"  The  bearer  Mr.  Baltes  has  five  coupons  of  the  East  River  Electric 
Light  Company 's  bonds  which  seem  to  be  all  right.  We  advise  that  they 
be  paid  if  there  is  no  record  that  like  numbers  have  already  been  paid." 

It  further  appeared  that  the  Manhattan  Electric  light  Company  had  paid 
coupons  detached  from  the  bonds  of  the  East  River  Electric  Light  Company 
to  the  time  of  the  commencement  of  this  action,  other  than  the  Ave  in  suit. 

Held,  that  the  plaintiff  had  established  a  prima  facie  case  by  the  following 
facts :  First,  the  sworn  admission  in  the  original  answer  of  the  Manhattan 
Electric  Light  Company  that  it  did  assume  the  payment  of  the  bonds  and 
coupons  issued  by  the  East  River  Electric  Light  Company;  second,  the  sworn 
declaration  contained  in  the  original  answer  of  the  Manhattan  Electric  Light 
Company  that  it  was  ready  to  pay  the  principal  of  the  coupons  in  suit,  but 
simply  disputed  its  liability  for  interest  thereon;  third,  the  letter  of  the  attor- 
ney of  the  company  advising  the  payment  of  the  coupons  in  suit;  fourth,  the 
recognized  liability  of  the  Manhattan  Electric  Light  Company,  indicated  by 
its  payment  of  all  the  coupons  detached  from  the  bonds  of  the  East  River 
Electric  Light  Company  to  the  time  of  the  commencement  of  the  action,  with 
the  exception  of  the  coupons  in  suit. 

Klein  v.  East  River  Electric  Light  Co 92 
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2.  Guarantee  of  the  payment  of  goods  sold  on  credit,  given  to  replace  a 

defective  bond  —  the  liability  thereunder  embraces  not  only  the  sales  subsequent, 
but  those  prior  to  its  delivery.]  On  March  11,  1901,  Arthur  G.  Sperber,  a 
bottler  and  dealer  in  malt  liquors,  entered  into  an  agreement  with  a  brew- 
ing company,  by  which  he  agreed  to  purchase,  bottle  and  sell  the  goods  of 
the  brewing  company  exclusively.  The  contract  contained  the  following 
provision:  "The  party  of  the  second  part  (Arthur  G.  Sperber)  hereby  agrees 
to  furnish  a  good  and  sufficient  bond  with  two  sureties,  in  the  sum  of 
three  thousand  dollars  ($3,000),  to  guarantee  the  said  party  of  the  first  part 
(the  brewing  company)  against  all  loss  from  the  sale  of  said  products,  and 
from  any  credit  that  may  be  extended  or  money  advanced  by  the  party 
of  the  first  part,  in  the  establishment  of  the  business  of  the  party  of  the 
second  part." 

On  the  same  day  the  bond  provided  for  in  the  contract  was  delivered  to 
the  brewing  company.  After  the  lapse  of  several  months  it  was  found  that 
the  bond  was  defective  in  that  it  did  not  specify  the  penalty  thereof.  For 
that  reason  alone  the  original  bond  was  surrendered  to  Sperber  on  May  6, 
1902,  and  a  new  bond  was  executed,  which  contained  the  same  recitals  and 
conditions  as  the  original  bond  with  the  exception  that  it  provided  the  pen- 
alty. The  new  bond  provided  as  follows:  "  Whereas,  Arthur  G.  Sperber 
is  engaged  in  the  bottling  and  wholesaling  of  malt  liquors  in  the  city  of 
Rochester,  State  of  New  York,  and  wishes  to  continue  to  purchase  beer  and 
malt  liquors  of  the  Harvard  Brewing  Company  of  Lowell,  Commonwealth  of 
Massachusetts,  and  purchased  the  same  upon  credit  from  time  to  time,  in 
accordance  with  the  terms  of  an  agreement  made  the  11th  day  of  March, 
1901,  and  duly  executed  by  the  said  Harvard  Brewing  Company  and  the 
said  Arthur  G.  Sperber;  and 

"  Whereas,  said  Arthur  G.  Sperber  is  indebted  to  said  Brewing  Company 
and  desires  to  obtain  credit  for  the  purchase  of  said  malt  liquors  or  the 
Harvard  Brewing  Company. 

"Now,  therefore,  the  condition  of  the  obligation  is  such  that  if  the  bounden 
Arthur  G.  Sperber  shall  pay  and  liquidate  for  all  beers  and  liquors  furnished 
by  the  said  Harvard  Brewing  Company  that  he  purchases  from  time  to 
time,  and  shall  faithfully  live  up  to  *  *  *  the  terms  of  the  aforesaid 
agreement  made  and  executed  the  11th  day  of  March,  1901,  and  refund  all 
moneys  which  may  be  advanced  by  the  said  Harvard  Brewing  Company, 
or  moneys  or  credits  extended  to  him  according  to  this  obligation,  then 
this  obligation  is  to  be  void,  otherwise  to  remain  in  full  force,  virtue  and 
effect." 

Held,  that  the  sureties  upon  the  new  bond  were  liable  to  the  extent  of  the 
penalty  thereof,  not  only  for  the  indebtedness  incurred  by  Sperber  to  the 
brewing  company  subsequent  to  the  execution  of  the  new  bond,  but  also  for 
the  indebtedness  incurred  by  him  to  the  brewing  company  after  the  making 
of  the  contract  and  prior  to  the  execution  of  the  new  bond. 

Harvard  Brewing  Co.  v.  Sperber 417 

Objection  that  a  receiver's  bond  was  not  properly  executed  —  it  is  not 

available  to  a  third  person  —  what  omission  in  the  bond  is  merely  an  irregu- 
larity.   Livingston  v.  Eaton 261 

See  Receiver. 

Village  of  Canandaigua  —  issue  by,  of  bonds  for  street  paving  pur- 
poses—what proceedings  must  be  taken  to  authorize  it. 

Village  op  Canandaigua  v.  Hates 336 

See  Municipal  Corporation. 

BOUNDARY  —  Cases  involving  construction  of  deeds. 
SeeDnKD. 

BRIDGE  —  Negligence  —  injury  on  a  defective  town  bridge  —  statement  of 
cause  of  action  to  be  served  on  the  supervisor  of  the  town  —  proof  of  an  injury 
not  specified  in  the  statement  held  to  be  competent  —  verdict  in  excess  of 
the  amount  alleged  in  the  statement. 

Eggleston  v.  Town  op  Chautauqua 814 

See  Negligence. 

Action  for  an  injury  to,  by  whom  brought. 

See  Party. 
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BROKER: 

See  Principal  and  Agent, 

PAGE. 

BUFFALO— ^i  municipality  has  not,  except  by  legislative  grant,  the  right  to 
dispose  of  street  railroad  franchises  —  tfie  Legislature  may  impose  restrictions  on 
its  exercise  —  a  sum  paid  annually  therefor  is  "  in  the  nature  of  a  tax  "  —  such 
amount  should  be  deducted  from  the  special  franchise  tax  — what  local  taxes 
should  not  be  so  deducted — form  of  the  special  franchise  tax  assessment — such 
tax  is  not  a  violation  of  the  Milburn  agreement. 

See  Heerwagen  v.  Crosstown  Street  R.  Co 275 

BUNCO  GAME: 

See  Crime. 

CANANDAIGUA  —  Village  of  Canandaigua  —  issue  by,  of  bonds  for  street 
paving  purposes  —  what  proceedings  must  be  taken  to  autlwHze  it. 

See  Village  of  Canandaigua  v.  Hayes 886 

CARRIER— 2fy  land. 
See  Railroad. 

CASH  REGISTER  —  To  prove  that  sales  were  not  made. 
See  Evidence. 

CERTIFICATE—  Of  an  architect  —wlien  it  is  necessary. 
See  Architect's  Certificate. 

CERTIORARI  —  Assessment  for  a  local  improvement  in  the  city  of 
Oswego — unequal  assessments  reviewed  by  certiorari. 

Donovan  v.  City  of  Oswego 997 

See  Municipal  Corporation. 

CHARACTER — Evidence  of  in  criminal  cases. 
See  Evidence. 

CHARGE —  In  negligence  cases. 
See  Negligence. 

Of  the  judge. 

See  Trial. 

Of  a  legacy  upon  land. 

See  Will. 

CHATTEL  MORTGAGE: 

See  Mortgage. 

CHATTELS— Sale  of 

See&ALK. 

CHILD: 

See  Parent  and  Child. 

CITY: 

See  Municipal  Corporation. 

CITY  STREET : 

See  Municipal  Corporation. 

CLAIM  —  Against  a  town. 
See  Tows. 

CLAIM  AND  DELIVERY  —  Of  chattels. 
See  Replevin. 

CODE  OF  CIVIL  PROCEDURE  —  §  888  —  Mortgage — satisfaction  thereof 
prior  to  the  assignment  of  a  second  mortgage  on  the  same  property —  the  ten 
years9  Statute  of  Limitations  is  a  defense  to  an  action  by  the  first  mortgagee  to  be 
relieved  from  the  satisfaction  piece  on  the  ground  of  mistake — it  is  available  to 
the  assignee  of  the  second  mortgage. 

See  Perry  v.  Fries 484 

App.  Div.—Yol.  XO.        40 
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§  401  —  The  Statute  of  Limitations  applicable  to  an  action  for  dower — 

abeencefrom  the  State  of  the  parties  against  whom  it  is  brought  does  not  stop  the 
running  of  the  statute. 

See  Wettbn  v.  Fick s 43 

§  452  —  Application  to  intervene  in  an  action  by  a  teacher  against  a 

trustees  of  a  school  district  alleged  to  be  acting  eollusively  —  condition  imposed 
that  the  intervening  parlies  appear  by  the  trustee's  attorney  —  condition  stricken 
out  and  the  intervening  parties  required  to  stipulate  not  to  tax  costs  against  Vie 
plaintiff. 

See  O'Connor  v.  Hendrick 433 

§  490  —  Demurrer  which  sufficiently  alleges  a  misjoinder  of  partus 

plaintiff. 

See  Town  of  Palatine  v.  Canajoharie  W.  3.  Co 548 

§  511  —  Costs  where  an  action  is  severed — offer  of  judgment  generally, 

where  two  causes  of  action  are  stated  —  effect  of  an  acceptance  thereof —  relief 
where  the  acceptance  is  inadvertently  made. 

See  Walsh  v.  Empire  Brick  &  Supply  Co % 498 

§  1022  —  An  unsigned  opinion,  stating  after  a  discussion  of  the  facts  and 

the  law  "Judgment  is  granted  accordingly,  with  costs"  is  not  a  decision  —  if 
otherwise  sufficient,  the  statement  as  to  costs  is  defective. 

See  Kent  v.  Common  Council 553 

g  1596  —  The  Statute  of  Limitations  applicable  to  an  action  for  dower — 

absencefrom  the  State  of  the  parties  against  whom  it  is  brought  does  not  stop  the 
running  of  the  statute. 

See  Wetybn  v.  Fick 43 

§  1819 —  Legacy,  charged  on  real  property  —  in  an  action  to  enforce  Vie 

lien  the  non-payment  of  the  legacy  must  be  proved — proof  of  demand  of  payment 
does  not  establish  non-payment. 

See  Conklino  v.  Wbatherwax 585 

§  2472,  svbd.  8—  Will— exercise,  before  1908,  of  a  discretionary  power 

to  pay  over  a  trust  fund  by  one  of  two  trustees  who  has  alone  qualified — juris- 
diction of  tlte  Surrogate's  Court  to  decide  whether  the  discretion  was  properly 
exercised. 

See  Matter  op  Wilkin 324 

§  2514,  subd.  6 — Will  —  exercise,  before  1908,  of  a  discretionary  power  to 

pay  over  a  trust  fund  by  one  of  two  trustees  who  lias  alone  qualified  — jurisdiction 
of  the  Surrogate's  Court  to  decide  whether  the  discretion  was  properly  exercised. 

See  Matter  of  Wilkin 324 

[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

COMMISSION  —  To  take  testimony. 
See  Deposition. 

COMMISSIONER  —  Of  highways. 
See  Highway. 

COMMON  CARRIER : 

See  Railroad. 

COMPLAINT: 

See  Pleading. 

CONDITIONAL  SALE : 

See  Sale. 

CONFLICT  OF  LAW— A  resident  of  the  State  of  New  York  is  not  charge- 
able with  knowledge  of  the  laws  of  the  State  of  Ohio. 

McVity  v.  Albro  Co . . . . .     109 

See  Contract. 
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CONSIDERATION— Marriage  is  a  good  consideration. 

See  Krameb  v.  Kbamer 176 

Sufficient  to  support  the  assignment  of  a  life  insurance  policy. 

See  Insurance. 

CONSPIRACY — Grand  larceny  — a  conspiracy  to  defraud,  by  inducing  the 
victim  to  purchase  stock  under  a  representation  that  it  could  be  sold  at  a  higher 
price — declarations  of  the  conspirators  are  competent  against  each  other  — 
order  of  proof  —  proof  of  a  like  transaction  at  the  same  time  between  some 
of  the  conspirators  is  competent  against  the  others  on  the  question  of  intent. 

People  «.  Putnam 125 

See  Crime. 

Charge  as  to  guilt,  where  several  persons  act  with  a  common  purpose. 

People  v.  Lagroppo 219 

See  Crime. 

CONSTITUTIONAL  LAW—  Legislative  power  over  highways  and  streets 

—  an  act  making  it  unlawful  f or  a  nackman  to  drive  on  a  street  soliciting 
patronage  is  constitutional —  what  constitutes  a  violation  thereof. 

People  ex  rel.  Van  Norder  v.  Sewer  Com 555 

See  Municipal  Corporation. 

An  act  declaring  a  river  a  public  highway  —  when  constitutional  — 

provision  for  the  payment  of  damages.    Matter  of  Wilder 203 

See  Watercourse. 

[See  table  of  sections  of  the  United  States  and  the  New  York  State  Consti- 
tutions cited,  ante,  in  this  volume.] 

CONSTRUCTION  —  Of  constitutional  provisions. 
See  Constitutional  Law. 

Of  contracts. 

See  Contract. 

Cf  deeds. 

Bee  Deed. 

Cf  statutes. 

See  Session  Laws. 

Cf  wills. 

See  Will. 

CONTRACT  —  Collateral  —  obligation  of  the  creditor  in  enforcing  it  —  his 
duty  to  account  where  he  purchases  it  at  a  judicial  sale  —  his  duty  as  agent 

—  his  duty  as  trustee  for  the  owner.]  1.  In  December,  1886,  Helen  Mather,  a 
resident  of  the  State  of  New  York,  received  from  one  Whitney,  of  St.  Paul, 
Minn.,  notes  aggregating  $20,100,  secured  by  five  several  mortgages  made 
by  Whitney  upon  lands  situated  in  Minnesota.  In  1889  Mather  sent  the  notes 
and  mortgages  to  the  Minneapolis  Trust  Company  for  the  purpose  of  collec- 
tion and  remittance. 

In  1890  the  trust  company  loaned  to  Mather  $5,000  upon  her  note  for 
that  amount.  On  the  same  day  Mather  assigned  and  transferred  to  the  trust 
company,  as  collateral  security  for  the  note,  the  Whitney  notes  and 
mortgages. 

In  June,  1890,  Whitney  conveyed  the  lands  covered  by  the  mortgages  to 
one  Van  Dyke,  who  assumed  and  agreed  to  pay,  as  part  of  the  purchase 
price,  the  mortgages  executed  by  Whitney  and  the  notes  secured  thereby. 
A  portion  of  the  mortgaged  premises  had  also  been  purchased  by  two  per- 
sons named  Sumbardo  and  Horr,  and  they  paid  interest  upon  the  notes  at 
various  times. 

Subsequently,  Sumbardo  and  Horr  having  failed  to  continue  their  interest 
payments,  and  there  being  a  large  amount  of  unpaid  taxes  against  the  prop- 
erty, correspondence  was  had  between  the  trust  company  and  Mather  with 
respect  to  the  foreclosure  of  the  mortgages.  Mather  was  also  represented  in 
Minnesota  by  one  At  water,  and  at  some  time  between  June  20,  1894,  and 
July  5,  1894,  Atwater,  pursuant  to  instructions  from  Mather,  had  an  inter- 
view with  the  trust  company  and  informed  it  that  there  was  no  other  course 
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to  pursue  except  to  foreclose  the  mortgages  as  soon  as  possible,  bid  in  the 
property  for  somewhere  near  its  present  value  and  take  judgment  against 
the  makers  for  any  deficiency. 

July  16,  1894,  the  trust  company  commenced  proceedings  to  foreclose 
the  mortgages,  and  on  September  5,"  1894,  purchased  the  mortgaged  prop- 
erty for  $24,434.35,  which  sum  representee!  the  fall  amount  due  upon  the 
Whitney  notes,  together  with  the  costs  of  foreclosure.  Mather  was  not 
made  a  party  to  the  foreclosure  proceedings  and  had  no  notice  thereof  until 
they  had  been  completed. 

The  land  covered  by  the  mortgages  was  worth  about  (20,000  at  the  time 
of  the  sale.  Mather's  total  indebtedness  to  the  trust  company  on  the  day  of 
the  sale  amounted  to  $6,699.31.  No  attempt  was  made  to  collect  the  amount 
of  the  notes  from  Whitney,  or  from  Van  Dyke,  who  had  assumed  the  pay- 
ment of  the  notes  and  mortgages. 

s  Held,  that  when  the  trust  company  made  the  loan  to  Mather,  and  received 
as  collateral  security  for  such  loan  the  notes  and  mortgages  which  it  had 
formerly  held  as  agent,  a  new  relation  was  created  which  entitled  the  trust 
company  to  manage  the  securities  for  its  own  benefit  to  the  extent  of  pro- 
tecting its  interests  as  pledgee; 

That  such  relation  imposed  upon  the  trust  company  the  duty  of  caring 
for  the  property  to  such  an  extent  as  not  to  jeopardize  or  injure  Mather's 
interest  therein  beyond  the  extent  necessary  to  the  enforcement  and  conser- 
vation of  its  own  interests  in  the  property; 

That  when  the  trust  company's  interests  were  satisfied  out  of  the  prop- 
erty, any  balance  remaining  was  held  by  it  in  trust  for  Mather's  benefit, 
and  that  she  might  compel  an  accounting  in  respect  thereto; 

That,  whether  the  trust  company  acted  as  Mather's  agent  or  as  Mather's 
trustee,  it  was  bound  to  exercise  reasonable  care  and  diligence  and  to 
refrain  from  unnecessarily  injuring  her,  and  that  if  it  departed  either  from 
Mather's  instructions  when  acting  as  her  agent,  or  from  its  duty  as  trustee 
when  trying  to  conserve  its  own  interests,  it  was  liable  to  account  for  its  acts 
to  Mather. 

That  Atwater's  instructions  to  the  trust  company  to  "  foreclose  the  mort- 
•gages  as  soon  as  possible,  bid  in  the  property  for  somewhere  near  its  present 
value,  and  take  judgment  against  the  makers  of  the  notes  for  any  deficiency 
there  might  be,"  could  not  be  construed  into  an  authority  to  bid  in  the  prop- 
erty for  the  full  amount  of  the  notes  and  thereby  discharge  the  maker  and 
the  person  who  had  assumed  the  payment  of  the  notes  as  a  consideration  for 
the  deed; 

That  the  trust  company  had  the  right,  either  to  follow  the  plan  suggested 
tit  the  conference  with  Atwater,  or  to  act  independently  ana  purchase  the 


property  itself  and  account  to  Mather  for  the  proceeds; 

That  having  elected  to  purchase  the  property  itself,  ana  having  paid  a 
price  in  excess  of  the  one  suggested  or  agreed  upon,  it  became  liable  as  a 


purchaser  for  its  own  benefit  and  was  bound  to  account  to  Mather  to  the 
extent  of  the  purchase  price  as  though  the  property  had  been  sold  to  a 
third  person  for  the  amount  of  the  trust  company's  bid. 

Minneapolis  Trust  Co.  v.  Mather 861 

2.  Of  employment  for  a  year  —  action  to  recover  damages  for  a  breach 

thereof  —  proof  proper  to  establish  the  contract  in  the  absence  of  a  plea  of  the 
Statute  of  Frauds  —  duty  to  plead  tlve  Statute  of  Frauds  —  to/tat  contract  %s  not 
within  the  statute  —  a  contract  of  employment  continued  by  the  continuance 
of  the  employment  —  amendment  of  a  complaint  induced  by  an  erroneous  ruling.] 
The  complaint,  in  an  action  brought  to  recover  damages  for  the  alleged 
wrongful  discharge  of  the  plaintiff  from  the  employ  of  the  defendants, 
alleged  that,  on  or  about  the  1st  day  of  January,  1902,  the  parties  entered 
into  an  agreement  whereby  the  plaintiff  agreed  to  work  for  the  defendants 
during  the  calendar  year  1902. 

Upon  the  trial  the  plaintiff  testified  that  she  was  first  employed  by  the 
defendants  in  September,  1896;  that  upon  the  first  day  of  January  following 
her  employment  was  continued  upon  the  same  terms  for  the  ensuing  calen- 
dar year,  and  that  she  continued  thereafter  to  work  from  year  to  year  under 
a  renewal  of  the  contract  until  about  the  middle  of  December,  1901;  that  at 
that  time  one  of  the  defendants  discharged  her,  but  informed  her  that  she 
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could  stay  until  January  first;  that  she  continued  to  work  as  before  until 
December  30,  1901,  when  one  of  the  defendants  directed  her  to  go  to  a  given 

{)lace  and  obtain  some  goods;  that  the  plaiutiff  said,  "Mr.  Mahler,  I  am 
eaving  here  the  1st  of  January/'  and  that  Mahler  replied,  "That  is  off. 
Tou  can  go  down  town  and  get  these  goods  and  come  back  and  take  a  few 
days  vacation  and  then  come  back  the  next  week  for  the  ensuing  year.'1 

The  plaintiff  continued  in  the  employ  of  the  defendants  until  the  second 
of  January  when  another  member  or  the  firm  said  that  he  expected  that 
she  was  going  to  leave,  to  which  she  replied  that  she  "was  going  to  stay," 
and  he  said  "that  is  all  right  I  am  glad  you  are  staying."  On  June  14, 
1902.  she  was  discharged. 

After  this  testimony  had  been  given  without  objection,  the  defendants 
moved  to  strike  out  the  testimony  as  to  the  employment  in  December,  1901, 
upon  the  ground  that  it  did  not  conform  to  the  allegations  of  the  com- 
plaint; that  it  tended  to  establish  a  contract  void  under  the  Statute  of 
Frauds  and  that  the  form  of  the  complaint  was  such  that  the  defendants 
were  not  called  upon  to  plead  the  Statute  of  Frauds  as  a  defense.  The 
court  upheld  the  defendants'  contention  and  struck  out  the  testimony  in 
question. 

HM,  that  the  ruling  was  erroneous: 

That,  in  the  absence  of  a  plea  of  the  Statute  of  Frauds,  the  plaintiff  might 
prove  under  the  allegation  of  the  complaint  that  the  contract  was  entered 
into  on  or  about  the  1st  day  of  January,  1902,  that  the  contract  was  made 
December  80,  1901,  for  her  employment  during  the  ensuing  year; 

That  if  the  defendants  desired  to  interpose  the  defense  or  the  Statute  of 
Frauds,  it  was  their  duty  to  plead  it; 

That  not  having  done  so,  the  plaintiff  could  recover  upon  the  contract,        ; 
even  though  it  fell  within  the  Statute  of  Frauds; 

That  the  contract  as  proved  did  not,  however,  fall  within  the  Statute  of        ' 
Frauds,  for  the  reason  that  the  only  contract  which  the  plaintiff  could 
enforce  was  the  contract  created  by  operation  of  law,  resulting  from  the 
continuance  of  the  employment  under  the  yearly  renewals; 

That  such  contract  was  entered  into  on  the  first  day  of  January,  and  hence 
was  not  within  the  statute; 

That  the  conversation  had  on  December  30,  1901,  did  not  constitute  anew 
contract,  but  simply  served  to  indicate  the  defendants'  desire  that  the  rela- 
tions theretofore  existing  between  the  plaintiff  and  the  defendants  should 
continue; 

That  the  fact  that,  after  the  erroneous  ruling  of  the  trial  court,  and 
because  thereof,  the  plaintiff  was  placed  in  a  position  in  which  she  was 
obliged  to  amend  her  complaint  by  alleging  that  the  contract  was  made  on 
the  80th  day  of  December.  1901,  did  not  impair  the  plaintiff's  rights,  and  that 
she  should  be  allowed  to  again  amend  her  complaint  by  restoring  the 
original  cause  of  action.    Bennett  v.  Mahler 23 

3. Estoppel  —  acquiescence   in    the  continuance  of  the  execution  of  a 

contract,  without,  objection  —  time,  not  of  the  essence  of  a  contract  —  counter- 
claim— representations  of  an  agent,  made  without  authority  or  Vie  knowledge  of 
his  principal.']  November  21, 1809,  an  association  of  business  men  in  Irving, 
Chautauqua  eounty,  N.  Y.,  entered  into  an  agreement  with  a  preserving 
company,  which  provided  that  a  committee  of  such  association  would  pro- 
cure a  conveyance  to  the  preserving  company  of  certain  land  in  the  Seneca 
Reservation  and  would,  on  or  about  January  1,  1900,  procure  the  passage  of 
an  act  of  Congress  approving  the  conveyance,  such  an  act  being  necessary 
to  perfect  the  title. 

The  committee  also  agreed  to  secure  from  the  residents  and  farmers  of 
Erie  and  Chautauqua  counties  on  or  before  February  1,  1900,  subscriptions 
amounting  to  at  least  $10,000  to  be  paid  to  the  preserving  company  in 
fruits,  produce,  labor,  team  work,  or  cash,  within  a  period  of  three  years 
from  the  time  the  preserving  company  should  commence  the  operation  of 
a  canning  factory  on  the  lands  in  question,  The  preserving  company,  on 
its  part,  agreed  to  locate  a  canning  plant  on  the  lands  and  to  begin  canning 
operations  thereat  during  the  season  of  1900. 

The  committee  procured  $7,000  in  subscriptions,  which  was  regarded  by 
the  preserving    company    as    a  compliance  by  the  committee  with'  the 
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obligations  imposed  upon  it.  The  subscription  agreement  obligated  the 
siguersto  pay  the  sum  of  $100  in  produce  during  the  years  of  1900,  1901  and 
1902  "  for  the  purpose  of  inducing  said  Erie  Preserving  Company  to  locate 
their  new  canning  factory  at  Irving,  New  York."  It  also  recited  that  the 
preserving  company  was  willing  to  locate  its  plant  at  Irving,  "  provided  a 
certain  suitable  site  can  be  secured,  and  a  reasonable  subscription  signed 
by  the  produce  growers,  workers  and  others  who  will  be  directly  benefited 
by  the  location  of  their  plant  and  business  at  Irving." 

Immediately  after  the  execution  of  the  contracts,  the  committee  of  the 
business  men's  association  procured  a  conveyance  of  the  lands  in  question 
and  the  introduction  in  Congress  of  a  bill  for  the  ratification  of  the  title. 
Being  unable  to  secure  the  speedy  passage  of  the  bill,  the  committee 
extended  the  time  for  the  erection  of  the  canning  factory.  The  bill  was 
passed  on  February  27,  1901,  and  the  preserving  company  immediately  com- 
menced the  construction  of  its  plant  and  was  ready  for  business  in  19(B). 

Held,  that  one  Horton,  a  signer  of  the  subscription  agreement,  who  stood 
by  and  saw  the  plant  erected,  without,  in  any  manner,  protesting  or  attempt- 
ing to  cancel  his  subscription  because  the  plant  was  not  erected  in  1900,  was 
estopped  from  repudiating  his  subscription  upon  that  ground  ; 

That  the  time  wheu  the  factory  in  question  was  to  oe  erected  was  not  of 
the  essence  of  the  contract,  but  that  the  true  meaning  of  the  contract  was 
that  the  preserving  company  would  erect  the  factory  as  soon  as  title  to  the 
premises  upon  which  it  was  to  be  built  could  be  perfected; 

That  in  an  action  brought  by  Horton  against  the  preserving  company  to 
recover  for  produce  which  he  had  sold  to  the  preserving  company  during 
the  year  1902  under  a  written  contract,  the  preserving  company  was  entitled 
to  interpose  a  counterclaim  for  the  sum  of  thirty -three  dollars  and  thirty- 
four  cents,  representing  one-third  of  Horton's  liability  upon  the  subscription, 
it  not  appearing  that  the  written  contract  contained  a  provision  which  would 
bar  the  preserving  company  from  asserting  thnt  counterclaim; 

That  a  representation  made  by  the  agent  of  the  preserving  company  to 
Horton  at  the  time  the  contract  of  sale  was  entered  into,  to  the  effect  that  no 
part  of  the  value  of  the  produce  so  bought  would  be  deducted  on  account  of 
the  subscription  agreement,  was  not  binding  upon  the  preserving  company, 
it  not  appearing  that  the  agent  had  authority  to  make  such  representation, 
or  that  the  preserving  company  received  the  produce  with  knowledge  of  such 
representation.    Horton  v.  Erie  Preserving  Co : 

4. Principal  and  surety — repudiation  of  contract  because  of  defects  in  the 

goods  manufactured  thereunder — a  provision  for  the  payment  of  freight  clwiges 
to  a  particular  place,  construed  as  an  allowance  to  be  made  on  shipments  to  any 
place — payment  for  goods  manufactured,  when  due — introduction  of  certain 
tetters  justifies  the  putting  in  evidence  of  tfie  entire  correspondence — duty  to  move 
to  strike  out  evidence  — proof  of  Utters  between  the  principals  in  an  action  against 
a  surety.]  One  Whipple,  who  was  exploiting  a  toy  called  the  Dewey  puzzle, 
entered  into  a  contract  with  a  manufacturing  company  by  which  the  latter 
agreed  to  manufacture  300,000  of  the  puzzles  at  $15  per  1,000,  "and  deliver 
by  freight,  freight  and  cartage  paid  to  some  address  to  be  designated  in  New 
York  City  below  Twenty-third  Street."  The  agreement  further  provided : 
"  All  work  as  fast  as  finished  to  be  held  subject  to  the  shipping  instructions 
of  the  second  party  ^Whipple),  and  to  be  considered  as  property  of  the  second 
party  after  completion.  The  first  party  agrees  to  hold  subject  to  shipping 
orders  the  entire  order  if  desired  un  il  time  specified  for  completicn." 

In  compliance  with  an  agreement  by  Whipple  to  furnish  a  written  guaranty 
from  the  Royal  Trust  Company  of  Chicago  to  secure  the  payment  of  the 
contract  price,  the  trust  company  wrote  the  manufacturing  company  the 
following  letter : 

*'  Gentlemen. —  This  bank  will  honor  your  thirty  day  drafts  to  the  extent 
of  forty  -five  hundred  ($4,500)  dollars,  provided  they  are  accompanied  by 
schedules  as  specified  in  the  contract  between  your  company  and  J.  C. 
Whipple  of  Chicago,  dated  July  1, 1899,  and  providing  said  schedules  are 
delivered  in  accordance  with  the  terms  of  said  contract  and  the  other  terms 
of  the  coutract  are  complied  with  by  you." 

The  first  shipments  of  the  puzzles  contained  a  number  of  defective  puz- 
zles, which  the  manufacturing  company  offered  to  replace  with  perfect  ones. 
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At  first  Whipple  and  the  Dewey  Puzzle  Company,  a  corporation  formed  by 
him  to  exploit  this  puzzle,  showed  a  willingness  to  accept  this  disposition 
of  the  matter,  but  finally  assumed  to  rescind  the  contract  because  of  the 
defective  puzzles  and  notified  the  trust  company  to  refuse  to  pay  any  more 
drafts  drawn  by  the  manufacturing  company. 

In  an  action  brought  by  the  manufacturing  company  against  the  trust 
company  upon  its  agreement,  it  was 

Held,  that  the  trust  company's  liability  was  that  of  a  surety  and  not  that 
of  an  original  promisor; 

That  the  puzzles  being  a  new  article  manufactured  at  a  small  cost,  the 
fact  that  some  of  them  were  defective  did  not  entitle  Whipple  to  repudiate 
the  contract;  that  it  was  contemplated  by  the  parties  that  the  defective 
puzzles  should  be  replaced  by  the  manufacturing  company; 

That  the  purpose  of  the  provision  in  the  contract  that  the  puzzles  should 
be  shipped  "to  some  address  to  be  designated  in  New  York  City  below 
Twenty-third  Street,"  was  to  fix  the  amount  of  freight  charges  for  which 
the  plaintiff  was  liable  and  not  to  fix  the  place  of  delivery; 

That  under  the  contract  the  plaintiff  was  entitled  to  payment  when  it 
manufactured  the  goods  and  had  them  ready  for  shipment; 

That  the  defendant  having  placed  in  evidence  certain  letters  could  not 
complain  of  the  action  of  the  plaintiff  in  placing  the  rest  of  the  corre- 
spondence in  evidence; 

That  if  any  of  the  correspondence  introduced  by  the  plaintiff  was  not 
called  for  by  the  letters  received  on  behalf  of  the  defendant,  it  was  the 
duty  of  the  defendant  to  move  to  have  them  stricken  out. 

Semble,  that  as  the  defendant  was  simply  the  paymaster  under  the  con- 
tract, letters  passing  between  Whipple  ana  the  plaintiff,  which  bore  upon 
the  question  whether  the  plaintiff  had  performed  the  contract,  were  admis- 
sible against  the  defendant.    Buedingen  Mfg.  Co.  v.  Royal  Trust  Co. ..  967 

5. Guaranty  by  a  corporation  of  the  payment  of  dividends  upon  its  stock 

—  it  cannot  repudiate  the  guaranty  as  ultra  vires  and  retain  the  consideration 
received  by  it  therefor  —  right  of  a  purchaser  of  such  stock  on  the  faith  of  such 
guaranty  to  rescind  the  contract  of  purchase  —  a  resident  of  the  State  of  New 
York  is  not  chargeable  with  knowledge  of  the  laws  of  the  State  of  Ohio.]  In  1899 
James  McVity,  who  held  a  demand  note  for  $10,000  bearing  six  per  cent 
interest,  which  had  been  executed  by  the  E.  D.  Albro  Company,  a  business 
corporation  organized  under  the  laws  of  the  State  of  Ohio,  made  a  demand 
for  a  payment  of  $5,000  on  account  of  the  note.  In  reply  thereto  he 
received  a  letter  dated  April  22,  1899,  signed  "E.  D.  Albro  Co.,  W.  H. 
Justice,  Prest."  offering  to  pay  the  $10,000  in  cash,  but  stating,  "we  can 
and  will  pay  you  at  once  cash  $6,000.00  and  are  willing  to  sell  you  five  shares 
of  the  company's  stock  at  the  par  value  of  $1,000.00  per  share  and  guarantee 
you  on  same  a  six  per  cent  dividend  annually.  Of  course  we  expect  to  pay 
more  dividend,  but  we  are  willing  to  guarantee  a  six  per  cent  dividend  and 
will  also  agree,  or  Mr.  McDougall  and  Mr.  Justice  will  jointly  agree,  to  buy 
the  stock  back  from  you,  say  at  the  end  of  two  or  three  years,  at  the  same 
price  per  share,  you  having  a  guarantee  of  a  six  per  cent  dividend  in  the 
meanwhile." 

May  10, 1899,  Mr.  Justice,  the  president  of  the  corporation,  visited  McVity 
and  stated  that  if  McVity  would  take  stock  in  exchange  for  the  note  they 
would  guarantee  a  dividend  of  six  per  cent  on  the  stock.  McVity  asked  if 
the  stock  would  be  preferred  stock,  to  which  Justice  replied  that  it  would 
be  stock  guaranteed  by  the  Albro  Company,  which  they  had  a  right  to  do, 


McVity  after  some  negotiations  received  in  exchange  for  the  $10,000  note 
and  $1,000  cash  which  he  advanced  to  the  company,  its  note  for  $3,000,  and 
eight  shares  of  its  stock  with  the  following  letter: 

"Mr.  Jas.  S.  McVity 

"Dear  Sir.— You  hold  the  note  of  The  E.  D.  Albro  Co.  for  $10,000.00 
bearing  Int.  at  6£.  If  as  proposed  you  will  buy  8  shares  of  The  E.  D. 
Albro  Co.  stock  we  will  guarantee  you  a  6£  dividend  on  same  payable  quar- 
terly and  the  remaining  $2,000.00  we  can  arrange  as  you  may  desire. 

"This  is  the  arrangement  proposed  by  Mr.  McDougall,  and  he  and  Mr. 
Justice  will  agree  to  purchase  back  the  stock  at  par  within  2  to  8  years 
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if  you  wish  to  sell,  and  you  are  guaranteed  a  dividend  of  6£  per  annum 
in  the  meanwhile. 

"Yours  truly, 

"THE  B.  D.  ALBRO  00. 
"W.  H.  Justtcb 
"Prat." 

The  corporation  paid  six  per  cent  dividends  upon  the  stock  and  various 
sums  upon  the  $3,000  note  until  December  31,  1901,  when  it  notified  McVity 
that  the  company  was  not  earning  any  dividends  and  consequently  could  not 
lawfully  pay  any;  also  that  it  had  no  power  to  guarantee  the  payment  of 
dividends  upon  its  stock. 

McVity  then  offered  to  surrender  the  stock  and  guaranty  in  return  for  the 
$10,000  note  and  to  allow  the  dividends  paid  on  the  stock  to  be  applied  to 
the  interest  upon  the  note. 

The  position  taken  by  the  corporation,  with  respect  to  its  inability,  under 
the  laws  of  the  State  of  Ohio,  to  declare  dividends  which  it  had  not  earned 
or  to  guarantee  the  payment  of  dividends  on  its  stock,  was  correct.  McVity, 
however,  was  a  resident  of  the  State  of  New  York  and  was  not  familiar 
with  the  laws  of  the  State  of  Ohio. 

Held,  that  McVity  was  not  chargeable  with  knowledge  of  the  laws  of  the 
State  of  Ohio; 

That  he  was  entitled  to  rescind  the  purchase  of  the  stock,  and  upon  sur- 
rendering such  stock  to  receive  the  $10,000  note  back  from  the  company; 

That  the  corporation  could  not  repudiate  its  obligation  of  guaranty  to 
McVity  on  the  ground  that  it  was  ultra  vires,  and  at  the  same  time  retain  the 
consideration  which  it  had  received  from  McVity  for  entering  into  the  obliga- 
tion.   McVity  v.  Albro  Co 109 

6.  To  furnish  electric  power  —  assignment  thereof — estoppel  to  object  to 

ihe  assignment  —  arbitration  clause  —  to  what  question  it  is  inapplicable.  ]  Feb- 
ruary 7,  1901,  an  electric  power  company  made  an  agreement  with  a  cement 
manufacturing  corporation,  by  which  the  power  company  agreed  to  supply 
the  cement  company  with  electric  power  for  a  period  of  five  years.  The 
minimum  supply  was  to  be  1,000  horsepower  and  an  option  was  conferred 
upon  the  cement  company  to  take  double  that  amount.  Payments  were  to 
be  made  by  the  cement  company  monthly.  The  contract  contained  the 
following  provisions: 

"  Tenth.  The  Cement  Company  agrees,  as  a  condition  precedent  hereto, 
that  the  electrical  energy  or  power,  hereby  sold  and  to  be  taken  by  it,  shall 
not  be  used  or  employed  by  it  or  its  assigns  during  the  continuance  of  this 
agreement,  for  the  purpose  of  manufacturing  pulp  or  paper  or  fiber  of  any 
kind." 

"  Fourteenth.  This  contract  shall  inure  to  the  benefit  of  and  become  bind- 
ing upon  the  successors  and  assigns  of  the  respective  parties  hereto." 

November  15,  1902,  the  cement  company  assigned  the  contract  to  an 
electric  light  company.  November  20,  1902,  the  electric  light  company 
notified  the  power  company  of  the  assignment  and  paid  to  it  the  monthly 
installment  due  under  the  contract.  December  16,  1902,  the  electric  light 
company  notified  the  power  company  of  its  intention  to  install  on  the 
premises  of  the  cement  company  certain  electrical  apparatus.  December 
18, 1902,  the  electric  light  company  notified  the  power  company  that  the 
electrical  apparatus  was  actually  installed  and  demanded  that  the  power 
company  supply  power  as  provided  in  the  contract.  December  20,  1902, 
the  electric  light  company  paid  to  the  power  company  another  monthly 
installment. 

December  23,  1902,  after  the  power  company  had  written  several  letters 
to  the  light  company  recognizing  the  assignment,  the  power  company 
notified  the  electric  light  company  that  it  objected  to  the  assignment  of 
the  contract  to  the  electric  light  company  and  offered  to  submit  the  ques- 
tion of  the  assignability  of  the  contract  to  arbitration. 

The  contract  provided  for  an  arbitration  "whenever  any  question  shall 
arise  as  to  the  true  intent  and  meaning  of  any  of  the  provisions  of  this  con- 
tract," but  the  electric  light  company  refused  to  submit  the  question  to 
arbitration. 
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Held,  that  the  power  company  was  estopped  from  denying  that  the  con- 
tract was  assignable  to  the  light  company,  and  from  insisting  that  it  was 
assignable  only  to  a  successor  of  the  cement  company  in  the  cement  business; 

That  as'  the  light  company's  right  depended,  not  only  upon  the  con- 
struction of  the  contract,  but  upon  the  question  of  estoppel,  the  controversy 
was  not  such  a  one  as  was  contemplated  by  the  arbitration  clause  contained 
in  the  coutract.    Hudson  River  W.  P.  Co.  v.  Glens  Falls  Gas  Co 513 

T. Foreclosure  of  a  mechanic* $  lien — a  demand  exceeding  by  thirty-nine 

per  cent  the  amount  due  under  a  contract  —  it  is  insufficient  to  set  interest 
running  on  an  unliquidated  claim.]  The  complaint  in  an  action  brought  to 
foreclose  a  mechanic's  lien  for  work  done  under  a  building  contract,  alleged 
full  performance  by  the  plaintiff  of  the  terms  and  conditions  of  the  con- 
tract  and  of  certain  additions  thereto  and  sought  to  recover  the  full  contract 
price  of  the  work,  $6,755,  together  with  the  further  sum  of  $1,100  for  extra 
work. 

The  defendant  denied  the  allegations  of  the  complaint  except  as  to  the 
making  of  the  contract  and  interposed  a  counterclaim  for  damages  alleged 
to  have  been  sustained  by  reason  of  the  plaintiff's  failure  to  perform  the 
contract. 

The  trial  court  disallowed,  upon  the  merits,  the  plaintiff's  claim  of  $1,100 
for  extra  work,  and,  in  addition  thereto,  found  that  the  defendant  was 
entitled  to  offset  against  the  plaintiff's  claim  the  sum  of  $2,000  because  of 
the  defective  way  in  which  the  plaintiff  performed  the  work  and  of  his 
inexcusable  delay  in  completing  the  same. 

Judgment  was  entered  in  favor  of  the  plaintiff  for  $4,755,  together  with 
interest.  The  defendant  only  appealed  from  so  much  of  the  judgment 
as  allowed  interest. 

Held,  that  as  the  contract  did  not,  in  express  terms,  provide  for  interest, 
a  demand  was  necessary  to  set  interest  running,  and  that,  as  the  demand 
which  the  plaintiff  had  made  prior  to  the  commencement  of  the  action 
exceeded  the  amount  due  to  him  by  $3,100,  he  was  not  entitled  to  interest. 

Excelsior  Terra  Cotta  Co.  v.  Harde 4 

8. No  recovery  is  proper  under  an  allegation  of  performance  and  proof 

that  thirty-nine  per  cent  of  the  work  has  not  been  done —  necessity  of  an  archi- 
tects certificate.']  SemMe,  that  the  plaintiff  was  not  entitled  to  recover 
any  amount  whatever,  because  it  appeared  that  he  had  failed  to  perform 
his  contract  to  the  extent  of  upwards  of  thirty  nine  per  cent,  and  also 
because  he  did  not  produce  the  architect's  certificate  required  by  the  con- 
tractor establish  that  the  architect  wrongfully  withheld  such  certificate.    Id. 

Storage  of  fruit —where  the  contract  is  made  with  the  warehouse- 
men by  one  who  guarantees  the  storage  charges  the  warehousemen  are  liable 

to  the  owners  for  neglect  in  the  care  of  the  fruit.    O'Connor  v.  Moody 440 

See  Warehouseman. 

Option  to  purchase  the  vendor's  interest  in  land,  provided  a  pending 

suit  shall  have  been  terminated — it  cannot  be  enforced  until  the  suit  is 

terminated.    David  v.  Balmat 529 

See  Vendor  and  Purchaser. 

Specifications  for  bids  in  New  York  city  —  what  specifications  do  not 

authorize  the  acceptance  of  a  proposal  for  a  patented  pavement. 

Barber  Asphalt  Paving  Co.  v.  Willcox 245 

See  Municipal  Corporation. 

Oral  contract  to  marry  is  valid  —  an  oral  contract  in  consideration 

thereof  is  not.    Kramer  v.  Kramer 176 

See  Husband  and  Wife. 

For  compensation  of  attorney. 

See  Attorney  and  Client. 

Relating  to  negotiable  paper. 

See  Bills  and  Notes. 

—  Law  of,  relating  to  bonds. 

See  Bom. 
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—  Law  of,  relating  to  deed*. 
See  Deed. 

Between  husband  and  wife. 

See  Husband  and  Wife. 

Of  insurance. 

See  Insurance. 

Law  of,  relating  to  mortgagee. 

Bee  Mortgage. 

Of  copartnership. 

See  Partnership. 

Qf  suretyship. 

See  Principal  and  Surety. 

Of  sale  of  personal  property. 

See  Sale. 

Of  sale  of  real  property. 

Bee  Vendor  and  Purchaser. 

CONVEYANCE: 

&mDeed. 

PAOl 

CORPORATION —  Complaint  against  certain  corporations  and  individuals, 
alleging  misrepresentations  inducing  the  sale  of  some  of  the  stock  of  one  of  the 
corporations,  and  other  misrepresentations  inducing  stockholders  of  such  corpo- 
ration to  exchange  its  stock  for  that  of  the  other  corporations,  the  diversion  of 
the  proceeds  of  the  sale  of  the  stocks,  and  asking  for  an  accounting  and  receiver 
— it  does  not  state  a  cause  of  action.]  1.  The  complaint  in  an  action  brought 
by  Frederick  Phillips,  suing  on  behalf  of  himself  and  of  all  stockholders 
of  the  Sonora  Copper  Company,  against  the  Sonora  Copper  Company,  the 
Puertecito  Copper  Company  and  the  Empire  Consolidated  Quicksilver 
Mining  Company,  all  foreign  corporations,  and  a  number  of  individuals 
who  controlled  the  affairs  of  such  corporations,  set  forth  a  prospectus  issued 
by  the  Sonora  Copper  Company,  inviting  subscriptions  to  the  treasury  stock 
of  the  company,  together  with  a  statement  issued  by  the  Sonora  Copper 
Company,  and  alleged  that  certain  statements  in  the  prospectus  and  statement 
were  not  true;  that  they  were  issued  pursuaut  to  some  fraudulent  scheme 
for  the  purpose  of  promoting  sales  of  the  stock  of  the  Sonora  Copper  Com- 
pany; that  as  a  result  of  the  issuance  and  circulation  of  the  prospectus  and 
of  their  personal  efforts  by  solicitation  and  correspondence  ana  of  statements 
with  regard  to  the  properties  of  the  Sonora  Copper  Company,  the  individual 
defendants  succeeded  in  selling  a  large  amount  of  the  stock  of  said  company 
to  various  persons.  It  was  not  alleged  that  the  plaintiff  purchased  any 
stock  in  reliance  upon  the  prospectus  or  upon  the  statements  made  by  the 
company  or  by  the  individual  defendants. 

The  complaint  further  alleged  that  the  Sonora  Copper  Company  is  not 
now  engaged  in  business,  and  "that,  if  the  said  Company  now  has  any 
assets  or  claims  of  any  sort  of  any  value,  there  is  grave  reason  to  apprehend 
that  said  assets  and  claims  will  be  dissipated  and  lost  unless  cared  for  by 
some  persons  other  than  the  defendants;  "  that  the  individual  defendants 
had,  by  certain  false  and  fraudulent  representations,  succeeded  in  inducing 
certain  stockholders  of  the  Sonora  Copper  Company  to  exchange  their  stock 
for  stock  of  the  Puertecito  Copper  Company  and  of  the  Empire  Consoli- 
dated Quicksilver  Mining  Company  and  were  now  engaged  in  persuading 
other  stockholders  of  the  Sonora  Copper  Company  to  do  so;  that  all  these 
wrong  and  fraudulent  acts  had  been  done  in  pursuance  of  some  conspiracy 
to  defraud  the  stockholders  of  the  Sonora  Copper  Company.  It  was  not 
alleged  that  any  of  these  false  and  fraudulent  statements  had  deceived  the 
plaintiff,  or  had  caused  him  any  injury  or  had  affected  the  value  of  his 
stock. 

The  complaint  further  alleged  that  large  sums  of  money  were  obtained 
by  the  individual  defendants  from  the  sale  of  the  stock  of  the  Sonora 
Chopper  Company;  that  such  money  had  been  diverted  from  the  use  of  the 
Sonora  Copper  Company  and  had  been  delivered  to  the  other  defendant  cor- 
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porations,  and  that  all  of  the  assets  of  the  Sonora  Copper  Company  were  in 
the  possession  of  the  other  defendants  without  right  or  authority.  It  was 
not  alleged  that  the  stock  so  sold  was  the  stock  of  the  Sonora  Copper  Com- 
pany or  that  the  defendants  had  misappropriated  or  misapplied  any  of  the 
money  or  property  of  /he  Sonora  Copper  Company,  or  that  that  corporation 
ever  owned  or  sold  a  share  of  its  own  stock  or  ever  had  any  property  of 
any  kind. 

The  complaint  further  alleged  that  the  individual  defendants  were  not 
fit  persons  to  have  charge  of  the  affairs  of  the  defendant  corporations  and 
that  they  ought  to  account  to  the  8onora  Copper  Company  for  all  assets  of 
said  company  which  have  been  turned  over  to  them,  as  alleged  or  otherwise. 

The  relief  demanded  was  that  a  receiver  be  appointed  for  the  defend- 
ant, the  Sonora  Copper  Company;  that  the  individual  defendants  account 
to  such  receiver  for  the  sums  of  money  obtained  by  them  from  the  sale  of 
the  stock  of  the  Sonora  Copper  Company;  that  the  defendant  corporations, 
other  than  the  Sonora  Copper  Company,  pay  to  such  receiver  the  sums 
received  by  the  individual  defendants  from  the  sale  of  the  stock  of  the 
Sonora  Copper  Company  to  the  extent  that  such  defendant  corporations 
have  received  such  money  from  the  individual  defendants,  and  that  the 
Puertecito  Copper  Company  account  to  the  receiver  for  such  assets  of 
the  Sonora  Copper  Company  as  it  had  received. 

Held,  that  the  complaint  did  not  state  facts  entitling  the  plaintiff  to  any 
relief.    Phillips  v.  Sonora  Copper  Co 140 

3.  When  the  courts  will  appoint  a  receiver  of  a  ft/reign  corporation.'] 

While  the  courts  of  the  State  of  New  York  will,  under  certain  circum- 
stances, appoint  a  receiver  of  a  foreign  corporation  when  necessary  for  the 
protection  of  the  stockholders  or  creditors  of  the  corporation,  they  will 
not  appoint  a  receiver  of  a  foreign  corporation  simply  because  of  general 
allegations  of  misconduct  on  the  part  of  the  directors  or  officers  thereof.    Id. 

Commission  to  take  testimony  within  the  State,  issued  by  a  court  of 

another  State  —  duty  of  a  witness  to  produce  under  a  subpoena  duces  tecum, 
and  to  identify  the  books  of  a  corporation  —  presumption  of  knowledge,  as  to 
corporate  books  of  account,  on  the  part  of  its  secretary  and  treasurer. 

Matter  op  Randall 192 

See  Deposition. 

Guaranty  by  a  corporation  of  the  payment  of  dividends  upon  its  stock 

— it  cannot  repudiate  the  guaranty  as  ultra  vires  and  retain  the  consideration 
received  by  it  therefor  —  right  of  a  purchaser  of  such  stock  on  the  faith  of 
such  guaranty  to  rescind  the  contract  of  purchase.    McVity  v.  AlbrO'Co.  .  109 
See  Contract. 

Mortgage  by  a  corporation  not  conforming  to  a  resolution  authorizing 

it  —  a  complaint  not  alleging  knowledge  by  its  stockholders  of  such  resolu- 
tion does  not  state  a  cause  of  action  for  the  reformation  of  the  mortgage. 

Trust  Co.  v.  Universal  Talking  Co 207 

See  Equity. 

Entries  from  memoranda,  made  at  the  stock  exchange,  as  to  the  pur- 
chase and  sale  of  stocks  —  when  competent.    Rathborne  v.  Hatch.    (No.  1).  151 
See  Evidence. 

What  complaint  to  require  a  stock  exchange  to  admit  a  member  to  its 

privileges  is  sufficient.     Williamson  v.  Waoek 186 

See  Pleading. 

When  the  change  of  a  by-law  as  to  allowances  for  sick  benefits  is  rea- 
sonable and  valid.    Berg  v.  Badenser  Understuetzungs  Verein 474 

See  Insurance. 

Societies,  clubs  and  similar  bodies  —  unincoporated. 

See  Association. 

—  To  carry  on  insurance  business. 
See  Insurance. 
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As  to  franchise  tax  on  street  railroads  in  the  city  of  Buffalo. 

See  Tax. 

Taxation  of. 

See  Tax. 

Railroad  corporations. 

See  Railboad. 

PAOB. 

OOSTS  —  Security  for  costs  —  right  thereto  not  waived  by  answering  a  com- 
plaint, where  an  amended  complaint  changing  the  capacity  in  which  the  defend- 
ant is  sued  is  served.]  1.  The  service  by  a  non-resident  plaintiff,  who 
originally  brought  his  action  against  the  defendant  "  as  substituted  Trustee 
under  the  Will  of  Matthew  Byrnes,  deceased,"  of  an  amended  summons 
and  complaint,  from  which  the  words  quoted  were  omitted  wherever  they 
appeared  in  the  original  complaint,  so  far  changes  the  proceeding  as  to  enti- 
tle the  defendant  to  move  for  an  order  requiring  the  plaintiff  to  give  security 
for  costs,  although  such  defendant  has  answered  the  original  complaint 
without  making  any  motion  for  security. 

Boyd  v.  United  States  Mortgage  &  Trust  Co 82 

2. Costs  belong  to  the  client.']    As  between  an  attorney  and  his  client  as 

well  as  between  the  client  and  third  parties,  a  judgment  for  costs,  whether 
the  costs  consist  of  those  items  taxable  as  of  course  or  of  an  extra  allowance 
as  well,  belong  to  the  client,  and  the  attorney  merely  has  a  lien  thereon  for 
the  agreed  or  reasonable  compensation  for  his  services. 

McIlvaine  v.  Steinsom 77 

An  unsigned  opinion,  stating  after  a  discussion  of  the  facts  and  the 

law  "Judgment  is  granted  accordingly,  with  costs,"  is  not  a  decision — if 
otherwise  sufficient,  the  statement  as  to  costs  is  defective. 

Kent  v.  Common  Council. 668 

See  Judgment. 

—  When  an  intervening  party  will  be  required  to  stipulate  not  to  tax 

costs  against  the  plaintiff.    O'Connor  v.  Uendrick 482 

See  Party. 

Where  an  action  is  severed.    Walsh  v.  Empire  Brick  A  Supply  Co.  426 

See  Judgment. 

COUNTERCLAIM: 

See  Bet-off. 

COUPON  —On  a  bond. 
See  Bond. 

COVENANT— A  demand  for  the  execution  of  assignments  of  patents 
under  a  covenant  to  execute  instruments  of  further  assurance  —  it  must  be 

made  before  suit.    Trust  Co.  v.  Universal  Talking  Co 207 

See  Equity. 

CREDIT  —  Sale  on  credit. 
See  Sale. 

CRIME  —  Grand  larceny  —  a  conspiracy  to  defraud,  by  inducing  the  victim  to 
purchase  stock  under  a  representation  that  it  could  be  sold  at  a  higher  price — 
declarations  of  the  conspirators  are  competent  against  each  other  —  order  of  proof 
—  proof  of  a  like  transaction  at  Vie  same  time  between  some  of  the  conspirators  %s 
competent  against  ifie  others  on  the  question  of  intent.]  1.  Upon  the  trial  of  an 
indictment  for  grand  larceny  it  appeared  that  one  Franke  answered  a  news- 
paper advertisement  which  stated  that  a  person  having  $4,000  in  cash  could 
make  $12,000  inside  of  a  week  in  a  legitimate  business  transaction;  that  in 
response  to  Franke's  letter  one  Herbert  called  upon  Franke  and  informed 
him  that  a  certain  mining  corporation  which  had  struck  a  valuable  vein  of 
ore  was  anxious  to  purchase  some  of  its  own  stock;  that  a  certain  engineer 
who  was  then  sojourning  in  the  Everett  House,  New  York  city,  held  2,000 
shares  of  the  stock,  and,  being  ignorant  of  the  striking  of  the  vein  of  ore, 
would  sell  bis  stock  at  such  a  price  as  would  enable  it  to  be  resold  to  the 
mining  company  at  a  large  profit 

Franke  went  to  the  office  of  the  mining  company  and  met  one  Weller, 
who  assumed  to  be  the  treasurer  of  the  company.    Weller  introduced  Franke 
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to  one  Quealey,  its  president.  After  some  conversation  Quealey  agreed  that 
if  Franke  could  obtain  a  number  of  shares  of  the  stock  of  the  mining  com- 
pany he  would  purchase  them  from  Franke  at  $14  a  share. 

The  following  day  Franke  met  Herbert  at  the  Everett  House  to  visit  the 
alleged  engineer,  where  Herbert  conducted  Franke  to  a  room  in  which  they 
found  the  defendant  lying  in  bed  apparently  ill.  During  the  course  of  the 
conversation  the  defendant  stated  that  he  was  an  engineer  and  had  received 
2,000  shares  of  the  stock  of  the  mining  company  for  services  rendered  to  it, 
and  was  willing  to  sell  the  same  for  $10  a  share.  Thereafter  Franke  paid  the 
defendant  $4,000  in  cash  for  some  400  shares  of  stock  in  the  mining  company 
for  which  he  received  a  certificate.  After  the  purchase  Herbert  and  Franke 
went  to  the  office  of  the  mining  company.  Quealey  was  not  there  and 
Franke  became  suspicious  and  told  Herbert  that  be  would  not  lose  sight  of 
him.  Herbert  however,  left  the  office  upon  some  pretext  and  did  not 
return. 

Franke  then  went  to  the  Everett  House  to  look  for  the  sick  engineer,  but 
found  that  the  defendant  had  left  the  hotel,  leaving  word  with  the  clerk  that 
he  was  going  to  a  hospital. 

The  stock  of  the  mining  company  was  of  little  or  no  value.  No  large 
strike  had  been  made,  and  the  company  was  not  at  the  time  in  a  position  to 
purchase  any  stock. 

Held,  that  the  evidence  clearly  established  that  the  defendant  was  guilty  of 
grand  larceny  in  the  first  degree; 

That  the  facts  showed  that  Herbert,  Quealey.  Weller  and  the  defendant 
were  all  concerned  in  the  commission  of  the  crime  to  obtain  Franke's  money 
by  trick  and  device;  that  each  was  a  principal  and  that  the  admissions 
and  declarations  of  Herbert,  Quealey  and  Weller  were,  therefore,  admissible 
against  the  defendant,  although  not  made  in  the  latter' s  presence; 

That  the  error  involved  in  admitting  in  evidence  some  of  the  conversations 
with  Herbert  and  Quealey,  before  the  People  had  proved  facts  sufficient  to 
Justify  the  inference  that  the  defendant  was  an  actor  in  the  conspiracy,  was 
cured  by  the  subsequent  introduction  of  evidence  connecting  the  defend- 
ant with  the  conspiracy; 

That  proof  that,  while  the  transaction  with  Franke  was  taking  place 
Herbert.  Quealey.  Weller  and  one  Clark  successfully  employed  the  same 
methods  practiced  on  Franke  to  defraud  one  Effinger,  who  also  answered  the 
advertisement  which  Franke  answered,  was  competent  against  the  defend- 
ant, although  it  appeared  that  Clark  took  the  part  of  the  sick  engineer  and 
it  was  not  shown  that  the  defendant  was  connected  directly  with  the 
transaction.    People  v.  Putnam 126 

3. Murder — under  what  proof  a  "  billy  "  should  be  received  in  evidence  and 

be  considered  by  the  jury — the  fact  that  t/ie  accused  did  not  run  away  after  the 
kitting  should  be  considered — good  character  may  be  a  sufficient  reason  for  believ- 
ing that  evidence  adverse  to  the  accused  is  false.]  Upon  the  trial  of  an  indict- 
ment for  murder  the  defendant  testified  that,  having  been '  threatened  with 
bodily  harm  by  the  deceased  on  several  occasions,  he  purchased  a  revolver; 
that  on  the  day  when  the  killing  took  place  he  met  the  deceased  in  the 
street;  that  the  deceased  struck  him  with  his  fist  and  grappled  with  him,  and 
that  the  defendant  was  unable  to  get  away;  that  while  the  deceased  was 
holding  him,  the  defendant  felt  something  hard  under  the  deceased's  coat 
which  the  latter  was  endeavoring  to  grasp;  that,  believing  that  it  was  a 
revolver,  the  defendant  shot  the  deceased  and  killed  him;  that,  when  the 
deceased  dropped,  the  defendant  looked  around  to  see  if  any  of  the 
deceased's  friends  were  in  sight;  that  be  then  turned  and  looked  at  the 
deceased  and  observed  a  club  sticking  out  from  underneath  the  deceased's 
coat;  that  the  club  which  the  defendant  saw  was  very  much  like  a  club 
which  was  exhibited  to  him  at  the  trial,  but  that  he  could  not  swear  to  its 
identity. 

A  policeman,  who  arrested  the  defendant  almost  immediately  after  the 
shooting,  testified  that  after  he  had  handcuffed  the  defendant  he  took  him 
over  to  be  identified  by  the  deceased,  who  was  lying  where  be  fell;  that 
while  he  was  standing  by  the  deceased  someone  in  the  crowd  and  near  the 
deceased  handed  him  the  club  which  was  exhibited  to  the  defendant  on  the 
trial,  sayine.  "  Here  is  a  billy." 
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Held,  that  the  defendant  was  entitled  to  have  the  billy  received  in  evi- 
dence and  that  the  jury  should  have  been  instructed  that  if  they  found  that 
it  was  the  identical  club  tbat  was  in  the  possession  of  the  decedent,  as  they 
might  well  have  found  upon  the  evidence,  that  then  they  could  not  disre- 
gard It,  and  that  it  became  important  evidence  in  connection  with  defend- 
ant's testimony  that  he  felt  it  in  decedent's  pocket  and  that  decedent  was 
endeavoring  to  get  hold  of  it  with  the  apparent  object  of  using  it  upon  the 
defendant,  and  that,  fearing  that  it  was  a  revolver  or  deadly  weapon  of  some 
kind  and  that  his  life  was  in  peril,  he  shot  the  decedent  in  self-defense; 

That  it  was  error  for  the  court  to  refuse  to  instruct  the  jury  that  they 
might  "take  into  consideration  the  fact  that  the  defendant  remained  at  the 
scene  of  the  homicide  and  did  not  run  away,"  as  the  Iury  might  have  con- 
sidered the  failure  of  the  defendant  to  run  away  as  tending  to  show  that  the 
shooting  was  done  in  self-defense  and  without  criminal  intent; 

That  the  evidence  given  on  the  trial  having  been  conflicting,  and  the 
defendant  having  shown  previous  good  character  by  the  testimony  of  several 
witnesses,  it  was  improper  for  the  court  to  refuse  to  charge  "that  the 
character  of  the  accused  may  be  such  as  to  create  a  doubt  in  the  minds  of 
the  jury  and  lead  them  to  believe,  in  view  of  the  improbability  of  a  person 
of  such  character  being  guilty,  that  the  other  evidence  is  false;" 

That  the  iury  should  have  been  instructed  that  they  might  consider  the 
evidence  of  the  defendant's  good  character  in  determining  the  truthfulness 
of  the  testimony  indicating  the  defendant's  guilt.    People  v.  Childs. 58 

8.  Annoyance  to  a  person  in  a  public  place  —  when  the  action  of  a 

licensed  private  detective  in  following  a  person  is  a  misdemeanor  under  section 
675 <jf  the  Penal  Code.]  A  licensed  private  detective,  who  follows  another  for 
the  mere  purpose  of  ascertaining  and  reporting  where  he  goes  and  what  he 
does,  dogs  his  steps  about  the  public  streets  and  places,  keeps  him  con- 
stantly in  sight,  following  him  into  buildings  or  waiting  outside  thereof  until 
he  comes  out,  and  who  does  this  in  such  a  manner  that  the  person  followed 
observes  that  he  is  being  followed,  and  who  persists  in  his  espionage  after 
becoming  aware  that  it  has  been  discovered,  is,  in  the  absence  of  legal  justi- 
fication ior  his  conduct,  guilty  of  violating  chapter  675  of  the  Penal  Code, 
which  provides:  "Any  person  who  shall  by  any  offensive  or  disorderly  act 
or  language,  annoy  or  interfere  with  any  person  or  persons  in  any  place,  or 
with  the  passengers  of  any  public  stage,  railroad  car,  ferry  boat,  or  other 
public  conveyance,  or  who  shall  disturb  or  offend  the  occupants  of  such 
stage,  car,  boat  or  conveyance,  by  any  disorderly  act,  language  or  display, 
although  such  act,  conduct  or  display  may  not  amount  to  an  assault  or  bat- 
tery, shall  be  deemed  guilty  of  a  misdemeanor." 

Such  conduct  on  the  part  of  the  detective  is  not  justified,  whether  his  pur- 
pose is  to  serve  a  civil  process  or  private  notice  or  paper,  or  to  report  the 
character,  habits  or  associations  of  the  person  under  surveillance,  or  to  obtain 
evidence  to  be  used  in  a  civil  action  or  proceeding.    People  v.  St.  Clair.  . .  239 

4.  M  In  any  place  "  held  to  mean  in  a  public  place.]    The  words  "  in  any 

place,"  used  in  this  section,  mean  any  public  place,  and  the  public  convey- 
ances mentioned  in  the  statute  were  not  specified  with  intent  to  limit  the 
application  of  the  words  "  in  any  place,"  but  with  intent  to  remove  any  ques- 
tion as  to  whether  such  conveyances  were  public  places.    Id. 

5.  What  proof  is  necessary  to  establish  tlie  offense.]    In  order  to  establish 

the  offense  mentioned  in  the  section  there  must  be  an  annoyance  to  or  inter- 
ference with  some  person  in  a  public  place  by  act  or  language  which  is  either 
offensive  or  disorderly.     Id. 

6. A  person  indicted  for  burning  a  fallow  in  violation  of  section  229  of  the 

Forest,  Fish  and  Game  Law  may,  after  being  acquitted,  be  sued  for  the  penalty 
provided  in  that  section.]  The  trial  and  acquittal  of  a  person  indicted  under 
section  229  of  the  Forest,  Fish  and  Game  Law  (Laws  of  1900,  chap.  20),  which 
prohibits  the  burning  of  fallows,  stumps,  etc.,  during  certain  periods  of  the 
year,  and  further  provides:  "Any  person  violating  any  provision  of  this 
section  is  guilty  of  a  misdemeanor,  and  in  addition  thereto  is  liable  to  a 
penalty  of  three  hundred  dollars/'  does  not  constitute  a  bar  to  the  mainte- 


Digitized  by 


Google 


INDEX.  639 

GRIME  —  Continued.  paqb. 

nance  of  a  civil  action  by  the  People  of  the  8tate  of  New  York  against  such 
peraon  to  recover  the  penalty  provided  in  that  section. 

People  v.  Snyder 482 

7.  The  defendants  intent  is  immaterial.]    An  action  for  the  penalty 

prescribed  in  this  section  is  a  civil  action  pure  and  simple,  and  the  question  of 
the  defendant's  intent  is  not  a  necessary  feature  of  the  plaintiff's  case.    Id, 

8. Evidence  as  to  the  corpus  delicti  on  a  murder  trial.]    Upon   the 

trial  of  an  indictment  for  murder  in  the  first  degree  it  is  incumbent  upon 
the  People  to  establish  by  direct  evidence  the  corpus  delicti,  which  is  made 
up  of  two  component  parts,  namely,  death,  as  the  result,  and  the  criminal 
agency  of  another,  as  the  means. 

The  first  of  these  components  must  be  established  by  direct  proof,  while 
the  other  may  be  established  by  circumstantial  evidence. 

People  v.  Lagroppo 211> 

9. Assumption  thereof  by  both  parties  on  the  trial.]    Where,  upon  the 

trial,  both  the  People  and  the  accused  assume  that  the  person  whom  the 
defendant  was  charged  with  killing  was  the  same  person  who  was  proved  to 
be  dead,  the  accused  is  not  entitled  to  havea  judgment  of  conviction  reversed 
because  of  an  alleged  insufficiency  of  the  People  s  proof  upon  this  point.  Id. 

10.  —  Exclamation  by  a  witness,  indicating  the  impression  made  by  an 
occurrence  upon  her  mind.]  While  testimony  given  by  a  witness  to  the  effect 
that  at  the  time  the  crime  was  committed,  she  cried  "  there  goes  on  murder 
here,"  is  technically  inadmissible  as  it  is  a  characterization  by  the  witness  of 
the  impression  made  upon  her  mind,  the  refusal  of  the  court  to  strike  out  the 
statement  does  not  require  the  reversal  of  a  judgment  of  conviction  where 
no  exception  was  taken  to  the  ruling  and  it  is  undisputed  that  murder  was 
actually  committed.    Id. 

11. Admission  in  evidence  of  a  knife  as  the  one  used  in  committing  the 

»nor 


murder.]  Evidence  that  immediately  prior  to  the  commission  of  the  crime 
the  defendant  was  chasing  the  deceasea  with  a  knife  in  his  hand;  that  two 
days  after  the  occurrence  a  knife  was  found  underneath  a  starch  box  on  a 
fire  escape  of  the  house  adjoining  that  occupied  by  the  defendant;  that 
such  knife  was  the  property  of  the  defendant,  and  that  this  knife  would 

Sroduce  wounds  similar  in  character  to  those  inflicted  upon  the  deceased, 
i  sufficient  to  warrant  the  introduction  of  the  knife  in  evidence.    Id. 

12. Charge  as  to  guilt,  where  several  persons  act  with  a  common  pur- 
pose.] Where  it  appears  that  immediately  prior  to  the  stabbing  of  the 
deceased  he  was  being  pursued  by  the  defendant  and  his  two  brothers,  the 
court  may  properly  charge:  "If  you  are  satisfied  that  the  defendant  and  his 
codefendants,  his  two  brothers,  were  acting  with  a  common  purpose,  in  con- 
cert one  with  the  other  and  that  this  purpose  was  to  take  the  life  of  the 
deceased,  then  thev  are  all  equally  guilty  of  the  crime  as  charged,  no  matter 
who  used  the  knife  or  inflicted  the  wounds."    Id. 

18. A  failure  to  submit  one  question  and  the  submission  of  another  to  the 

jury  in  each  case  in  tfie  prisoner 's  favor — it  is  not  a  ground  for  reversal  on 
his  part.]  The  failure  of  the  court  to  submit  the  question  of  the  defend- 
ant's guilt  to  the  jury,  upon  the  theory  that  the  wounds  found  upon  the 
person  of  the  deceased  were  inflicted  by  the  defendant  alone,  although  there 
was  an  abundance  of  evidence  to  sustain  a  conviction  on  that  theory,  does 
not  operate  to  the  prejudice  of  the  defendant. 

The  fact  that  the  court  submitted  to  the  jury  the  question  whether  the 
defendant,  in  what  he  did,  acted  in  self-defense,  although  the  evidence  did 
not  justify  the  submission  of  that  question  to  the  jury,  affords  no  ground  for 
the  reversal  of  the  defendant's  conviction.    Id. 

14 Cliargeas  to  reasonable  doubt.]    Where  the  court  charges,  "The 

People  are  obliged  to  make  out  their  case  beyond  a  reasonable  doubt,"  and 
then  reads  the  following  from  a  decision  in  the  Court  of  Appeals:  "The 
defendant  is  entitled,  as  are  all  defendants  in  criminal  cases,  to  have  his  guilt 
established  to  the  satisfaction  of  a  jury  by  competent  evidence  and  beyond  a 
reasonable  doubt.  A  reasonable  doubt  is  such  a  doubt  as  a  man  of  reason- 
able intelligence  can  give  some  good  reason  for  entertaining  if  he  is  called 
upon  to  do  so/'  no  error  can  be  predicated  thereon.    Id. 


Digitized  by 


Google 


640  INDEX. 


B — Continued.  paom. 

15. Construction  of  a  charge.']    What  charge  Is  not  susceptible  of  the 

construction  that  it  limited  the  force  and  effect  which  the  jury  were  author- 
ized to  attach  to  certain  evidence  bearing  upon  the  original  dispute  which 
led  up  to  the  killing,  considered.     Id. 

If  it  be  claimed  that  the  seduction  of  a  female  was  accomplished  by 

putting  her  in  a  hypnotic  condition,  proof  should  be  given  showing  that  it 

is  possible  to  create  such  a  condition.    Austin  v.  Barker 851 

See  Seduction. 

DAMAGES  —Action  on  a  promissory  note  —  entry  of  judgment  on  the  note 
afterpayment  thereof — action  by  the  defendant  against  the  plaintiffs  and  their 
attorney  to  vacate  the  judgment  and  for  damages — damages  as  an  incident  to 
equitable  relief. 

See  Clark  v.  Smith 477 

Basis  of  recovery  by  a  fatlier  for  injury  to  his  infant  son — it  does  not 

cover  the  son's  support  after  arriving  at  age,  or  the  father's  loss  of  time  or  his 
services  in  his  sons  care,  or  his  loss  of  business. 

See  Ceigler  v.  Hopper-Morgan  Co 379 

—Bond,  guaranteeing  the  payment  of  goods  sold  on  credit,  given  to  replace  a 
defective  bond — the  liability  thereunder  embraces  not  only  the  sales  subsequent, 
but  those  prior  to  its  delivery. 

See  Harvard  Brewing  Co.  v.  Spbrrer.  . . . , 417 

Elevated  viaduct  for  street  purposes  over  a  street  of  which  the  fee  is  in  the 

city —  the  damage  to  an  abutting  owner  is  damnum  absque  injuria. 

Bee  Sauer  v.  City  op  New  Tore 86 

In  negligence  cases. 

See  Negligence. 

DEBTOR  AND  CREDITOR  —  Collateral  —  obligation  of  the  creditor  in 
enforcing  it  —  his  duty  to  account  where  he  purchases  it  at  a  judicial  sale — 
Ms  duty  as  agent  —  his  duty  as  trustee  for  the  owner. 

See  Minneapolis  Trust  Co  v.  Mather 861 

Presumption  from  the  delivery  of  a  check. 

See  Grifpin  v.  Train 16 

DECISION  —  An  unsigned  opinion,  stating  after  a  discussion  of  the  facts 
and  the  law  "Judgment  is  granted  accordingly,  with  costs,"  is  not  a 
decision — if  otherwise  sufficient,  the  statement  as  to  costs  Is  defective. 

Kent  v.  Common  Council 658 

See  Judgment. 

DECLARATION — When  competent  as  evidence. 
See  Evidence. 

DECREE: 

See  Judgment. 

DEED  —  A  reference  in  a  deed  to  a  map  whose  lines  do  not  conform  to  street 
lines  as  actually  laid  out — the  title  passes  to  the  street  line  as  actually  laid  out 
and  used.']  In  an  action  in  which  the  plaintiff's  right  to  recover  depended 
upon  whether  he  was  an  owner  of  property  abutting  upon  Union  street  in 
the  former  village  of  Olean,  it  appeared  that  the  plaintiff's  conveyance 
described  the  premises  as  bounded  by  the  westerly  line  of  the  street  and  as 
being  in  block  125,  according  to  a  map  of  the  village  made  by  one  Gosseline. 
Union  street,  as  laid  out  upon  the  Gosseline  map,  was  one  hundred  and  six- 
teen feet  wide,  while,  as  actually  laid  out  and  as  used  for  more  than  fifty 
years,  it  was  about  ninety  feet  wide,  thirteen  feet  apparently  having  been 
taken  from  each  side  and  included  in  the  abutting  lot. 

The  Gosseline  map  appeared  to  be  a  theoretical  map  and  streets  after- 
wards laid  out  did  not  conform  to  the  theoretical  lines  delineated  on  the  map. 

Held,  that  the  plaintiff  was  an  abutting  owner; 

That  the  description  used  in  the  conveyances  made  since  the  street  was 
actually  located  referred  to  the  visible  and  actual  located  line  of  the  street 
and  not  to  the  theoretical  line  shown  upon  the  Gosseline  map; 
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That  it  could  not  be  contended,  because  the  plaintiff's  grantor  had  received 
a  conveyance  of  the  disputed  thirteen-foot  strip  bounded  by  the  street,  that 
the  title  to  such  strip  was  still  in  the  plaintiff's  grantor; 

That  such  grant  was  evidently  intended  to  operate  as  a  release  to  the 
plaintiffs  grantor  of  whatever  interest  his  grantor  had  in  the  disputed  strip, 
and  that,  as  the  plaintiff's  conveyance  bounded  the  premises  by  the  west- 
erly line  of  the  street,  his  grantor  would  be  estopped  from  denying  that 
the  land  contiguous  to  the  front  of  the  plaintiff's  premises  was  a  street. 

Donahue  v.  Keystone  GasCo 880 

Marketable  title — effect  of  the  words  "be  said  dimensions  and  dis- 
tances more  or  less"  in  a  description  — overlapping  of  grants  of  land  under 
water — doubt  arising  therefrom  as  to  the  exact  location  of  land  and  a  doubt 
as  to  the  obligation  to  record  an  instrument  made  prior  to  the  recording  act. 

Felix  v.  Devlin 108 

See  Vendob  and  Purchaser. 

DEFINITION  —  "  Actual  occupancy  ■'  of  Adirondack  land  vied  as  a  fish  and 
game  preserve — when  not  such  as  to  require  service  of  notice  to  redeem  from  a 
tax  sale. 

See  People  ex  rbl.  Eetes  t>.  Miller 596 

"  Pure"  as  used  in  the  provisions  of  the  Agricultural  Law  —  it  does  not 

mean  chemically  pure. 

See  People  v.  Heinz  Co 408 

"Dependent,"  under  a  fraternal  assessment  life  insurance  association 

certificate. 

See  Tramblat  v.  Supreme  Council 89 

"  In  any  place  "  held  to  mean  in  a  public  place. 

See  People  v.  St.  Clair 289 

DSaCTJBBEB: 

See  Pleading. 

DEPOSITION—  Commission  to  take  testimony  within  the  State,  issued  by  a 
court  of  another  State  —  duty  of  a  witness  to  produce  under  a  subpama  duces 
tecum,  and  to  identify,  the  books  of  a  corporation. ,1  1.  Where  a  commis- 
sion is  issued  out  of  an  Ohio  court,  to  a  notary  public  in  the  State  of  New 
York,  to  take  the  testimony  of  the  secretary  and  treasurer  of  a  corporation 
which  is  a  party  defendant  in  an  action  brought  in  the  Ohio  court,  and,  pur- 
suant to  a  subpoena  duces  tecum,  the  witness  appears  before  the  commis- 
sioner, bringing  with  him  the  cash  book,  -journal  and  ledger  of  the  corpora- 
tion, which  books  contain  accounts  pertinent  to  the  issues  involved  in  the 
action,  the  witness  may  be  required  to  identify  the  books  themselves  and 
the  particular  accounts  contained  therein  which  bear  upon  the  issues. 

Matter  op  Randall   192 

2.  Presumption  of  knowledge,  as  to  corporate  books  of  account,  on  the 

fart  of  its  secretary  and  treasurer.]  The  witness  presumptively  possesses 
nowledge  of  the  contents  of  the  books,  and  it  is  not  essential,  to  make  the 
accounts  in  question  the  subject  of  identification  by  him,  that  it  should 
appear  that  he  made  the  entries  in  the  books  or  directed  them  to  be  made,  or 
that  he  had  actual  knowledge  of  tbe  transactions  which  appear  therein  or 
that  the  entries  were  made  during  the  period  of  his  incumbency  in  the  office 
of  secretary  and  treasurer.    Id. 

8.  Entries  in  such  books,  how  far  evidence  of  declarations  and  admis- 
sions.] Accounts  and  entries  in  the  books  of  a  corporation  are  competent  aa 
evidence  of  declarations  and  admissions  upon  the  part  of  the  corporation  in 
a  controversy  between  the  corporation  and  a  third  party  or  corporation,  and 
may  be  proved  as  such.    Id. 

4.  Competency  of  questions  asked  of  such  a  witness  —  how  far  consid- 
ered on  appeal  from  a  ruling  of  the  commissioner.]  The  competency  of  the 
questions  propounded  to  the  witness  is  to  be  determined,  in  the  first  instance, 
by  the  commissioner,  and,  upon  a  motion  to  compel  the  witness  to  answer 
questions  propounded  to  him  which  the  commissioner  deemed  competent, 

App.  Div.— Vol.  XC.        41 
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the  court  is  not  called  upon  to  pass  upon  the  competency  of  the  evidence  or 
tis  admissibility  upon  the  trial  of  the  action;  it  is  sufficient  if  it  appears  that 
the  testimony  may  be  competent  and  is  not  entirely  irrelevant  to  the  subject- 
matter  of  the  action.    Id. 

Assessment  for  personal  tax — what  affidavit  as  to  residence  else- 
where is  sufficient  to  require  the  vacation  of  the  assessment,  in  the  absence 

of  other  proof.    People  ex  bel.  Thomas  v.  Feitker 9 

See  Tax. 

DESCRIPTION— In  a  deed. 
See  Deed. 

DETECTIVE —  When  the  act  of  following  a  person  ie  a  miedemeanor  under 
section  675  of  the  Penal  Code. 

See  People  v.  8t.  Clair 299 

DISSOLUTION —  Of  a  copartnership  —  liability  of  t?ie  parties  thereunder. 
See  Partnership. 

DIVERSION —  Of  a  note  from  the  purpose  intended. 
See  Bills  and  Notes. 

DIVIDEND  —  Of  a  corporation. 
See  Corporation. 

DIVORCE: 

See  Husband  and  Wife. 

DOCTOR: 

See  Physician. 

DOMICILE  —  Assessment  for  personal  tax  —  what  affidavit  as  to  residence 
elsewhere  is  sufficient  to  require  the  vacation  of  the  assessment,  in  the 
absence  of  other  proof.    People  ex  rel.  Thomas  t>.  Feitner 9 

SeeTAX. 

DOWER  —  Foreclosure  of  a  mortgage  on  land  of  which  the  husband  is  seized, 
by  a  corporation  organized  for  that  purpose,  the  stock  of  which  the  husband 
afterwards  acquires  —  purchase  of  the  land  by  the  corporation  at  the  mort- 
gage foreclosure  sale — the  wife  %s  concluded  by  Vie  mortgage  foreclosure  decree.^ 
1.  In  an  action  brought  by  Frederica  M.  Poillon  against  her  husband,  John 
J.  H.  Poillon,  and  the  Liberty  Realty  Company  to  obtain  an  adjudication 
that  the  plaintiff  had  an  inchoate  right  of  dower  in  certain  real  property, 
the  record  title  of  which  was  in  the  Liberty  Realty  Company,  it  appeared 
that  the  said  John  J.  H.  Poillon  purchased  the  premises  April  11,  1898,  sub*  . 
Ject  to  a  mortgage  which  he  did  not  assume  or  agree  to  pay;  that  on  May 
1,  1898,  Mr.  and  Mrs.  Poillon  separated  and  have  since  lived  apart;  that  the 
husband,  deeming  it  unwise  to  make  further  real  estate  investments  in  his 
own  name,  consulted  attorneys,  with  the  result  that  the  Liberty  Realty  Com- 
pany was  organized. 

Subsequently  the  realty  company  purchased  the  mortgage  on  the  prem- 
ises in  question  and  brought  an  action  to  foreclose  the  mortgage,  making 
Mr.  and  Mrs.  Poillon  parties  defendant.  The  action  resulted  in  a  judgment 
of  foreclosure  and  sale,  pursuant  to  which  the  realty  company  purchased 
the  premises  for  less  than  the  amount  of  the  judgment.  The  realty  com- 
pany did  not  intend  to  purchase  the  property  provided  it  sold  for  enough 
to  pay  the  mortgage. 

Mrs.  Poillon  alleged  neither  fraud  nor  mistake  with  respect  to  her  with- 
drawal from  the  foreclosure  suit,  nor  did  she  ask  to  have  the  foreclosure 
judgment  either  vacated  or  opened,  nor  show  that  she  was  not  aware  of  all 
the  facts  at  the  time  of  the  foreclosure  action. 

At  the  time  the  corporation  was  organized,  Mr.  Poillon  did  not  become  a 
director,  stockholder  or  officer  thereof.  All  of  such  stockholders,  officers  and 
directors  were,  however,  connected  with  the  office  of  Mr.  Poillon's  attorneys, 
and  Poillon  advanced  the  cash  with  which  to  pay  the  stock  subscriptions. 

Subsequent  to  the  sale  of  the  premises  to  the  Liberty  Realty  Company, 
Poillon  acquired  the  record  title  to  998  shares  out  of  the  1,000  shares  which 
constituted  the  capital  stock  of  the  Liberty  Realty  Company,  the  remaining 
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2  shares  being  held  by  other  parties,  who  did  not  pay  any  consideration 
therefor,  as  a  matter  of  favor  to  Mr.  Poillon. 

Held,  that,  proceeding  upon  the  assumption  that  the  defendant  Poillon 
was  the  owner  of  all  the  capital  stock  of  the  corporation,  and  ignoring  the 
fact  that  the  rights  of  creditors  of  the  corporation  bad  intervened,  seizin  in 
the  corporation  was  not  a  seizin  in  the  defendant  Poillon  to  which  the  inchoate 
right  of  dower  would  attach; 

That  there  must  be  actual  seizin  in  the  defendant  Poillon  to  entitle  the 
plaintiff  to  dower; 

That  if  the  plaintiff's  theory  was  that  the  husband  procured  the  purchase 
of  the  mortgage  by  the  realty  company,  with  the  fraudulent  intent  of  having 
the  same  foreclosed  and  cutting  off  her  right  of  dower  and  concealing  from 
her  knowledge  of  the  fact  that  he  was  the  owner  of  substantially  all  the 
capital  stock  of  the  corporation,  she  should  have  presented  that  defense  in 
the  foreclosure  action ; 

That  if  she  was  not  aware  of  the  facts  at  the  time  of  the  foreclosure,  her 
remedy  would  be  by  a  motion  to  open  the  judgment  of  foreclosure  or  to  bring 
an  action  to  set  it  aside; 

That  while  the  judgment  of  foreclosure  remained  standing,  the  plaintiff 
could  not  maintain  her  action  on  the  theory  that  the  purchase  of  the  mort- 
gage by  the  realty  company  was  in  fact  a  purchase  by  her  husband,  and  that 
consequently  the  mortgage  merged  in  her  husband's  title,  thus  leaving  no 
mortgage  to  be  foreclosed,  as  the  decree  in  the  foreclosure  action  adjudged 
that  the  mortgage  had  been  assigned  to  and  was  owned  by  the  realty 
company.    Poillon  v.  Poillon. 71 

2. The  Statute  of  Limitation*  applicable  to  an  action  for  dower — absence 

from  the  State  of  the  parties  against  whom  it  is  brought  does  not  stop  the  run- 
ning of  the  statute.]  Section  1596  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  action  to  recover  dower  must  be  commenced  by  the  widow 
within  twenty  years  after  the  death  of  her  husband,  unless,  at  the  time  of 
the  death  of  her  husband,  she  is  a  minor,  insane  or  imprisoned,  or  unless  the 
right  of  dower  has  been  recognized  by  a  writing  under  seal,  or  has  been 
adjudged  by  a  decree  of  the  court,  and  that  in  each  of  such  cases  the  time 
of  such  disability  and  the  time  subsequent  to  the  husband's  death  and  previ- 
ous to  the  recognition  or  adjudication  of  the  claim  of  dower,  shall  be  excluded 
from  consideration,  affords  an  exclusive  Statute  of  Limitations  in  actions  for 
dower,  and  section  401  of  the  Code  of  Civil  Procedure,  which  provides  that 
where,  at  the  time  a  cause  of  action  accrues  against  a  person  he  is  without 
the  State,  the  action  may  be  commenced  within  the  time  limited  after  he 
returns  to  the  State,  and  that  if,  after  a  cause  of  action  accrues  against  a  per- 
son, he  departs  from  the  State  and  remains  continuously  absent  therefrom  for 
one  year  or  more,  the  time  of  such  absence  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  does  not  apply  to  actions  for  dower. 

Wrtyen  ©.  Fick 43 

Will  —  a  provision  for  a  widow  "  in  lieu  of  dower  and  of  all  rights 

statutory  and  otherwise,"  construed  —  it  does  not  give  to  the  widow,  by 
implication,  in  case  it  is  refused,  her  distributive  share  of  the  estate. 

Matter  op  Spear 564 

See  Will. 

ELECTION  —  Between  two  causes  of  action,  one  for  an  accounting  under  a 

contract  and  the  other  for  its  cancellation.    Gowanb  v.  Jobbins 429 

See  Pleading. 

ELEVATED  VIADUCT  —  For  street  purposes. 
See  Municipal  Corporation. 

EMINENT  DOMAIN—  Who  are  not  necessary  parties  to  a  proceeding  for 
condemnation  of  real  property  —  effect  of  there  being  no  payment  fcfor  the 

bed  of  the  stream  as  such.    Matter  of  Wilder 262 

See  Watercourse. 

Elevated  viaduct  for  street  purposes  over  a  street  of  which  the  fee  is 

in  the  city  —  the  damage  to  an  abutting  owner  is  damnum  absque  injuria. 

Sauer  t>.  City  of  New  York 99 

See  Municipal  Corporation. 
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JUCPLOYEB  AND  EMPLOYEE: 

See  Master  and  Servant. 

FAQS. 

JSMPLOYBB39  LIABTLITr  ACT — Measure  of  the  liability  impend  upon 
employers  by  it  —  a  foreign  statute  re-enacted  by  the  State  of  New  York  will  be 
construed  as  interpreted  in  the  foreign  country — injury  to  a  workman  from 
the  falling  of  a  derrick,  not  properly  secured  by  guy  ropes. 

See  Bellegarde  v.  Union  Bag  &  Paper  Co 577 

Under  a  complaint  alleging  a  cause  of  action  under  tlte  Employers'  Lia- 
bility Act,  proof  cannot  be  made  of  a  common-law  liability. 

See  Davis  v.  Broadalbin  Knitting  Co 567 

ENTBY— In  a  book  of  a  decedent. 
See  Evidence. 

EQUITY — Reformation  of  a  written  instrument  —  it  must  be  based  on  mutual 
mistake  or  the  mistake  of  one  party  induced  by  misrepresentations.  ]  1 .  A  party 
-seeking  the  reformation  of  a  written  instrument  is  bound  to  establish  either 
that  it  was  executed  under  a  mutual  mistake  of  fact,  or  that  it  was  executed 
under  a  mistake  upon  the  one  side  induced  by  fraudulent  representations  upon 
the  other  side.   Trust  Co.  v.  Universal  Talking  Co . .  207 

2.  Mortgage  by  a  corporation  not  conforming  to  a  resolution  authorising 

it  —  a  complaint  not  alleging  knowledge  by  its  stockholders  of  such  resolution — 
•a  demand  for  the  execution  of  assignments  of  patents  under  a  covenant  to  execute 
instruments  of  further  assurance  —  it  must  be  made  before  suit.]  The  trustee 
designated  in  a  trust  mortgage  brought  an  action  to  procure  a  reforma- 
tion of  the  mortgage  so  that  the  provisions  thereof  should  conform  to  certain 
resolutions  passed  by  the  directors  of  the  mortgagor  company  directing  the 
mortgage. 

The  complaint  alleged  that  the  officers  of  the  mortgagor  corporation  fraudu- 
lently, and  with  intent  to  deprive  the  bondholders  of  their  rights,  caused  the 
draftsman  of  the  mortgage  to  omit  therefrom  certain  provisions  which  the 
resolutions  passed  by  the  directors  provided  that  it  should  contain;  that  one 
of  the  bondholders  purchased  such  bonds  in  reliance  upon  the  resolutions 
passed  by  the  directors. 

The  complaint  further  alleged  that  the  holders  of  two-thirds  of  the  stock  of 
the  corporation  assented  to  the  execution  of  the  mortgage,  but  it  did  not  allege 
that  the  consenting  stockholders  knew  of  the  resolutions  or  were  mistaken  in 
regard  to  the  terms  of  the  mortgage. 

Held,  that  the  plaintiff  was  not  entitled  to  a  reformation  of  the  mortgage, 
-as  the  element  of  mutual  mistake  was  absent  and  as  the  allegation  of  fraud 
<>on  the  part  of  the  officers  of  the  mortgagor  corporation  meant  nothing  in 
*  view  oi  the  allegations  regard! nx  the  consent  of  the  stockholders; 

That  the  trustee  was  not  entitled  to  maintain  an  action  to  compel  the  mort- 
:  gagor  corporation,  under  a  covenant  to  execute  instruments  of  further  assur- 
:  ance,  to  execute  additional  assignments  and  transfers  of  patent  rights,  cover- 
ing applications  for  patents  which  had  ripened  into  patent  rights  subsequent 
t  to  the  execution  of  the  mortgage,  where  the  complaint  contained  no  alle- 
gation that  any  demand  was  ever  made  upon  the  mortgagor  corporation 
for  the  execution  of  any  instrument  of  further  assurance.    Id. 

3.  Failure  of  thi  mortgagor  to  reflle  a  chattel  mortgage.]    The  failure 

of  the  mortgagor  corporation  to  reflle  the  trust  mortgage  as  a  chattel  mort- 
gage does  not  confer  any  right  of  action  upon  the  trustee,  where  it  does  not 
appear  that  any  creditor  has  acquired  any  rights  superior  to  the  mortgage 
as  the  result  of  the  failure  to  reflle  it,  or  that  it  was  the  duty  of  the  defend- 
ants to  reflle  the  mortgage.    Id. 

Assessment  for  a  local  improvement  in  the  city  of  Oswego  —  unequal 

assessments  reviewed  by  certiorari  —  where  the  entire  assessment  is  illegal 

the  review  may  be  by  suit  in  equity.    Donovan  v.  City  of  Oswego 897 

See  Municipal  Corporation. 

A  party  not  entitled  to  equitable  relief  cannot  recover  damages  sus- 
tained by  him,    Clark  v.  Smith 477 

See  Mistake. 
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ESTOPPEL  —  A  fraternal  assessment  life  insurance  association,  estopped 
by  the  acceptance  of  dues  to  contest  a  certificate  in  favor  of  a  "dependent/' 
on  the  ground  that  she  was  not  a  dependent. 

Tramblay  0.  Supreme  Council 8fr 

See  Insurance 

Partnership  —  liability  of  one  partner  who,  after  the  dissolution  of  the 

firm,  permits  his  former  copartner  to  make  use  of  the  firm  letter  heading. 

Barklet  v.  Beckwith 570 

See  Partnership. 

When  an  insurance  company  has  estopped  itself  from  asserting  the 

force  of  the  provision  of  its  policy  requiring  the  bringing  of  an  action  within 

twelve  months  after  the  fire.    Williams  v.  German  Insurance  Co 41$ 

See  Insurance. 

Contract  to  furnish  electric  power — assignment  thereof  —  estoppel 

to  object  to  the  assignment. 

Hudson  River  W.  P.  Co.  v.  Glens  Falls  Gas  Co 518 

See  Contract. 

Acquiescence  in  the  continuance  of  the  execution  of  a  contract  without 

objection.    Horton  v.  Erie  Preserving  Co 255 

See  Contract. 

'EVIDENCE  — Memorandum,  when  not  against  interest— when  binding  on 
the  estate  of  the  person  making  it  —  proof  of  personal  transactions  with  a 
decedent  by  whom  a  memorandum,  received  in  evidence,  was  made — presumption 
arising  from  the  delivery  of  a  check.]  1.  Frederick  C.  Train,  who  was  trustee 
for  Virginia  W.  Blanchard,  drew  his  check  to  the  order  of  his  wife,  Mary  B. 
Train,  for  $2,500  against  the  funds  of  the  trust  estate.  Mary  B.  Train 
indorsed  the  check  in  blank,  and  such  check  was  thereafter  indorsed  by 
Frederick  C.  Train  in  his  individual  name  and  by  him  deposited  in  his  per- 
sonal bank  account  and  collected.  No  part  of  such  $2,500  was  ever  paid  to 
the  trust  estate. 

In  an  action  brought  after  the  death  of  Frederick  C.  Train  by  his  suc- 
cessor in  the  trust  against  Mary  B.  Train  to  recover  the  $2,500  in  question, 
it  appeared  that  Tram  kept  no  regular  books  of  account  as  trustee  other 
than  a  check  book,  but  was  accustomed  to  keep  among  his  papers  memo- 
randa containing  a  more  or  less  full  statement  in  respect  to  the  property 
of  the  trust  estate;  that  immediately  after  the  death  of  Train  there  was 
found  among  the  papers  of  the  trust  estate  in  bis  desk  a  memorandum  in 
his  own  handwriting  which  had  the  surnames  of  different  people  thereon, 
and  opposite  the  name  an  amount  of  money  and  underneath  a  date;  that 
in  some  instances  merely  initials  were  given;  that  one  item  in  the  statement 
was  as  follows: 

44  M.  B.  T.— 

•'June  15,  1898, $2,500.00." 

The  plaintiff,  under  objection  and  exception,  was  allowed  to  show  that 
all  the  other  items  upon  the  said  memoranda  had  been  proven  to  be  debts 
owing  to  said  trust  estate,  and  that  all  the  other  initials  upon  the  said  memo- 
randa meant  certain  persons,  who  admitted  that  they  owed  the  estate  the 
amount  set  down  in  the  memorandum  opposite  their  respective  initials. 

The  defendant,  under  objection  and  exception,  was  allowed  to  testify 
that  she  never  bad  any  of  the  money  represented  by  the  said  check,  and  that 
she  never  at  any  time  exercised  dominion  or  ownership  over  the  said  check, 
and  that  she  had  no  knowledge  of  the  disposition  of  the  said  check  or  its 
proceeds,  and  that  the  defendant  never  received  or  borrowed  any  money 
from  the  said  trust  estate  unless  the  indorsement  of  the  said  check  con- 
stituted and  imported  in  law  a  loan. 

It  was  admitted  by  the  plaintiff  that  the  memorandum  was  made  without 
the  knowledge  and  not  in  the  presence  of  the  defendant. 

Held,  that  as  the  memorandum  tended  to  establish  an  indebtedness  on  the 
part  of  Mary  B.  Train  to  the  trust  estate  and  thus  to  relieve  Frederick  C. 
Train  from  liability  to  account  for  a  portion  of  the  trust  fund,  the  memo- 
randum constituted  a  declaration  made  by  Frederick  C.  Train  in  his  own 
favor  and  interest  and  was  not  admissible  as  against  Mary  B.  Train; 
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That  the  memorandum  was,  however,  admissible  against  the  personal  repre- 
sentatives of  Frederick  C.  Train  and  might  form  the  basis  upon  which  to 
found  an  obligation  against  his  estate; 

That  the  presumption  arising  from  the  delivery  of  a  check  by  the  trustee 
to  the  defendant  Mary  B.  Train  was  that  the  check  was  given  to  her  in  pay- 
ment of  a  debt.    Griffin  v.  Train If 

2. Testimony  explanatory  of  a  memorandum  admitted  in  evidence  i$  com- 
petent.] Semble,  that  if  the  memoranda  of  the  trustee  were  admissible  in  evi- 
dence, it  would  be  competent  for  the  defendant  to  meet  the  memorandum 
and  explain  the  transaction.    Id. 

8. What  entries  and  memoranda  made  by  a  decedent  are  competent  as 

evidence.]  Semble,  that  entries  and  memoranda  made  by  deceased  persons 
in  the  ordinary  course  of  professional  and  official  employment  are  competent 
as  secondary  evidence  of  the  facts  contained  in  them,  where  no  interest  exists 
to  misrepresent  or  misstate  the  facts.    Id.  ( 

4. Entries  from  memoranda,  made  at  the  stock  exchange,  as  to  the  pur- 
chase and  sale  of  stocks— tofien  competent.]  In  an  action  brought  by  a  stock- 
broker to  recover  a  balance  of  account,  alleged  to  be  due  from  a  customer 
on  account  of  the  sale  and  repurchase  of  certain  stocks  for  the  customer, 
the  only  question  was  as  to  the  prices  at  which  the  stocks  had  been  sold 
and  were  subsequently  repurchased. 

It  appeared  that  the  sales  and  purchases  were  made  by  the  plaintiff  him-  ; 
self  on  the  floor  of  the  stock  exchange.  The  plaintiff  was  unable  to  remem- 
ber the  exact  prices,  but  testified  that  at  the  time  of  the  several  transactions 
he  made  a  memorandum  correctly  stating  the  terms  thereof;  that  he  handed 
this  memorandum  to  his  clerk  upon  the  floor  of  the  stock  exchange  to  be 
telephoned  by  the  clerk  to  the  plaintiff's  office  and  there  entered  upon  his 
books. 

The  clerk  who  received  the  memoranda  from  the  plaintiff,  testified  that  in 
each  instance  he  correctly  transmitted  the  contents  thereof  over  the  telephone 
to  a  clerk  in  the  plaintiffs  office;  that  the  original  memoranda  were  subse- 
quently compared  with  the  entries  in  the  books  and  that  in  all  cases  the 
entries  were  correct. 

The  clerk  in  the  plaintiff's  office  testified  that  he  received  the  contents  of 
the  memoranda  from  the  stock  exchange;  that  he  made  entries  in  the  books 
in  accordance  with  the  messages  received;  that  he  subsequently,  in  each 
case,  saw  the  memoranda  made  by  tho  plaintiff  and  compared  them  with  the 
entries  in  the  books,  and  that  they  were  correct;  that  the  memoranda  were 
subsequently  destroyed. 

Held,  that  the  entries  thus  made  in  the  plaintiff's  books  were  competent 
evidence  of  the  transactions  which  they  represented,  not  merely  as  entries  in 
the  books,  but  as  an  extension  of  the  testimony  of  the  witness  who  made 
the  memoranda  from  which  these  entries  were  made  and  who  testified  to  their 
correctness. 

Declarations  or  statements  of  a  party  are  not  ordinarily  admissible  as  evi- 
dence on  behalf  of  such  party.  Where,  however,  a  party  at  the  time  of  the 
transaction,  in  the  ordinary  course  of  his  business,  makes  an  entry  or  memo- 
randum of  a  fact  and  he  is  able  to  testify  that  he  made  that  entry  at  the  time, 
and  that  it  was  a  correct  statement  of  that  fact,  but  that  in  consequence  of 
the  lapse  of  time  he  is  unable  to  testify  from  independent  recollection  to  the 
details  shown  by  such  an  entry,  the  entry  itself  is  admissible  as  an  extension 
of  the  witness'  testimony,  its  correctness  having  been  proved. 

Rathborne  v.  Hatch.    (No.  1) 181 

5. Testimony  of  a  physician  that  injuries  "might  recur"  is  incompetent 

—  toliere  objectionable  testimony,  not  responsive  to  the  question,  is  given,  an  objec- 
tion to  Vie  testimony  and  motion  to  strike  it  out,  is  sufficient.]  In  an  action 
brought  to  recover  damages  for  personal  injuries,  a  physician  who  treated 
the  plaintiff  testified  that  she  had  several  bruises  on  her  right  leg  and  a 
prolapse  or  falling  of  the  womb;  that  he  treated  her  for  this  condition  about 
eight  months;  that  at  the  end  of  eight  or  nine  months  she  was  practically 
cured,  the  displacement  was  apparently  cured.  Counsel  for  the  plaintiff 
then  asked  the  witness:  "  Can  you  tell  us  with  reasonable  certainty  whether 
this  plaintiff  will  suffer  from  these  injuries  ?  "    This  was  objected  to  by  the 
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defendant  and  the  objection  was  overruled,  when  the  witness  said:  "  I  decline 
to  answer  the  question  at  all."  The  court  then  said:  "  Hasn't  he  already 
said  that  the  injuries  were  practically  cured  ?"  to  which  Counsel  for  the 
plaintiff  answered,  "Yes.  No  w  I  want  to  know  whether  there  can  be  a 
recurrence  of  them."  The  court  then  said  to  the  witness,  "  What  is  your 
answer  ?  Can  you  answer  that  ?  "  to  which  the  witness  replied,  "  I  would 
say  yes,  that  they  might  recur."  Counsel  for  the  defendant:  "That  I  object 
to  and  move  to  strike  out."  The  court:  "  I  will  leave  it."  To  which  counsel 
for  the  defendant  excepted. 

Held,  that  the  evidence  as  to  the  recurrence  of  the  injury  was  incompe- 
tent and  necessitated  the  reversal  of  a  judgment  entered  upon  a  verdict  in 
favor  of  the  plaintiff; 

That  the  answer  made  by  the  witness  was  not  responsive  to  the  question 
asked  by  the  court,  and  that,  therefore,  the  defendant's  failure  to  object  to ' 
the  question  did  not  constitute  a  waiver  of  the  error. 

Hklmkkn  v.  City  of  New  York. 185 

6. Of  a  gift  by  a  judgment  debtor  of  a  mortgage  sought  to  be  foreclosed 

by  a  receiver  of  his  property,  where  the  answer  does  not  allege  such  gift  —  it 
makes  competent  proof  that  the  gift  was  fraudulent  and  void,  although  that 
fact  was  not  alleged  in  the  complaint.]  In  an  action  brought  by  a  receiver 
appointed  in  supplementary  proceedings  to  foreclose  a  mortgage  executed 
to  the  judgment  debtor,  the  answer  of  the  defendants  denied  that  the 
plaintiff  was  the  owner  of  the  mortgage  and  alleged  that  the  amount,  if 
any.  due  thereon,  had  been  paid  prior  to  the  plaintiffs  appointment. 

Upon  the  trial  the  defendants  were  permitted  to  give  evidence  tending  to 
establish  a  gift  of  the  mortgage  by  the  judgment  debtor  to  the  mortgagor, 
although  such  gift  was  not  alleged  in  the  answer. 

Held,  that  the  plaintiff  was  properly  allowed  to  show  that  the  alleged 
gift  was  fraudulent,  void  and  of  no  effect,  although  the  complaint  did  not 
allege  the  fraudulent  character  of  the  gift.    Livingston  v.  Eaton 251 

7.  Legacy,  charged  on  real  property — in  an  action  to  enforce  the  lien 

the  non-payment  of  the  legacy  must  be  proved.]  A  legatee  whose  legacy  is,  by 
the  terms  of  the  will,  made  a  lien  upon  real  property  devised  thereunder, 
must,  in  an  action  brought  against  the  devisee's  successors  in  title  and 
the  holder  of  a  mortgage  executed  by  the  devisee,  in  order  to  establish  the 
lien  of  the  legacy  and  to  have  the  land  sold  in  satisfaction  thereof,  prove  as  a 
part  of  her  substantive  case  that  the  legacy  is  a  subsisting  lien  and  remains 
unpaid. 

This  is  so,  whether  the  action  is  brought  under  section  1819  of  the  Code 
of  Civil  Procedure  or  is  the  ordinary  one  in  equity. 

Conklino  v.  Weatherwax 686 

8.  Declarations  of  the  devisee  do  not  bind  his  mortgagee.]  Declara- 
tions of  the  devisee,  to  the  effect  that  the  legacy  had  not  been  paid,  are 
competent  against  the  devisee  himself  and  his  representatives,  but  are  not 
competent  as  against  the  devisee's  mortgagee.    Id. 

9.  Proof  of  demand  of  payment  does  not  establish  non-payment.]    Mere 

proof  of  demand  of  payment  is  not  proof  of  actual  non-payment.    la. 

10. An  allegation  of  non-payment  is  necessary,  although  payment  is  an 

affirmative  defense  —  when  proof  of  non-payment  is  essential.]  In  ordinary 
actions  at  law  for  money,  while  a  breach  must  be  alleged,  payment  is  an 
affirmative  defense  which  must  be  pleaded  and  proved.  Tbis  rule,  how- 
ever, does  not  relieve  the  plaintiff  from  proof  of  non-payment,  where  the 
failure  to  pay  is  an  essential  element  of  the  right  of  recovery.     Id. 

11. Admissibility  of  slips  from  a  cash  register  to  prove  t)iat  sales  were 

not  mad:.]  In  an  action  in  which  the  issue  involved  is  whether  the  defend- 
ant, a  merchant,  made  certain  sales  on  certain  specified  days,  slips  taken  from 
the  cash  register  used  in  the  merchant's  store,  which  automatically  recorded 
all  moneys  placed  therein,  are  inadmissible  to  prove  that  the  sales  in  ques- 
tion were  not  made  (even  though  the  merchant  testifies  that  he  correctly 
entered  in  the  cash  register  the  proceeds  of  all  sales  made  by  him  on  the  days 
mentioned)  where  the  merchant  claims  to  have  a  clear,  positive  and  distinct 
recollection  as  to  the  occurrences  in  his  store  on  the  days  in  question  and 
testifies  that  the  alleged  sales  were  not  made.    Cullinan  v.  Moncribf.  . . .  688 
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12. The  slips  are  only  admissible  token  the  witness  cannot  recollect  the  facts 

without  their  aid.]  The  slips  from  the  cash  register  are  not  books  of  account, 
but  memoranda  made  by  a  party  in  his  own  interest,  and  are,  therefore,  only 
admissible  as  auxiliary  to  the  party's  evidence  when  he  is  unable  to  dis- 
tinctly recollect  the  facts  without  their  aid.    Id. 

18. Sale  of  merchandise — what  is  insufficient  proof  of  the  mailing  of  a 

letter  of  advice  of  its  shipment.']  Where  a  contract  for  the  sale  of  corn  requires 
the  vendors  to  "  furnish  to  buyers  steamer's  name  and  quantity  loaded  within 
five  days  of  date  of  Bill  of  Lading,"  which  was  April  24,  1897,  testimony  of 
an  employee  of  the  vendors  that  he  dictated  a  letter  dated  April  27,  1897, 
and  signed  it;  that  he  inclosed  the  original  invoices  covering  the  shipments; 
that  he  did  not  know  whether  he  mailed  the  letter  or  not;  that  he  inclosed 
it  in  an  envelope  and  placed  the  letter,  after  it  was  inclosed  in  the  envelope, 
in  the  mailing  box  in  his  office,  is  insufficient  to  establish  that  the  letter  was 
mailed  within  five  days  of  the  date  of  the  bill  of  lading. 

Steinhardt  v.  Bingham 149 

14.  Oral  evidence  held  to  be  incompetent  where  it  varied  a  written  con- 
tract.] Where  a  written  order  for  goods  is  unqualified,  evidence  of  a  verbal 
agreement  between  the  parties,  whereby  the  vendee  was  to  be  liable  to  pay 
for  only  that  portion  of  the  goods  which  he  should  succeed  in  selling  to  his 
customers  tends  to  vary  the  terms  of  the  contract  and  is  inadmissible  in  an 
action  brought  by  the  vendor  to  recover  the  purchase  price  of  the  goods. 

Grabpelder  v.  Vosbuboh 307 

15. Proof  of  the  conditions  of  a  pledge  of  stock  by  a  broker.  ]    In  an  action 

brought  by  a  customer  against  a  broker  for  the  conversion  of  slock  which  the 
broker  had  pledged,  the  Dreker  is  entitled  to  show  the  arrangement  under 
which  he  pledged  the  stock.    Rothschild  v.  Allen 23$ 

Commission  to  take  testimony  within  the  State,  Issued  by  a  court  of 

another  State— duty  of  a  witness  to  produce  under  a  subpoena du&s  tecum,  and 
to  identify,  the  books  of  a  corporation  —  presumption  of  knowledge  as  to  cor- 
porate books  of  account,  on  the  part  of  its  secretary  and  treasurer— entries 
in  such  books,  how  far  evidence  of  declarations  and  admissions. 

Matter  op  Randall.. 192 

See  Deposition. 

Grand  larceny — a  conspiracy  to  defraud,  by  inducing  the  victim  to 

purchase  stock  under  a  representation  that  it  could  be  sold  at  a  higher  price 
— declarations  of  the  conspirators  are  competent  against  each  other — order 
of  proof  —  proof  of  a  like  transaction  at  the  same  time  between  some  of  the 
conspirators  is  competent  against  the  others  on  the  question  of  intent. 

Peopled.  Putnam 125 

See  Chime. 

Murder  —  under  what  proof  a  *•  billy  "  should  be  received  in  evidence 

and  be  considered  by  the  jury  — the  fact  that  the  accused  did  not  run  away 
after  the  killing  should  be  considered  —  good  character  may  be  a  sufficient 
reason  for  believing  that  evidence  adverse  to  the  accused  is  false. 

People  v.  Ohilds 58 

See  Crime. 

As  to  the  corpus  delicti  on  a  murder  trial — assumption  thereof  by 

both  parties  on  the  trial  —  exclamation  by  a  witness,  indicating  the  impres- 
sion made  by  an  occurrence  upon  her  mind — admission  in  evidence  of  a 
knife  as  the  one  used  in  committing  the  murder.    People  v.  Laoroppo.  . . .  219 
See  Crime. 

Negligence  —  finding  that  a  fire  was  caused  by  a  spark  from  a  passing 

engine — judicial  notice  that  the  escape  of  sparks  cannot  be  entirely  pre- 
vented—  evidence  that  other  locomotives  of  the  same  company  have  emitted 

sparks.    White  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 856 

&6  Negligence. 

Introduction  of  certain  letters  justifies  tbe  putting  in  evidence  of  the 

entire  correspondence — dutv  to  move  to  strike  out  evidence  —  proof  of  let- 
ters between  the  principals  in  an  action  against  a  surety. 

Buedingen  Mpg.  Co.  v.  Royal  Trust  Co 287 

See  Contract. 
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EVIDENCE  —  Continued.  fagb. 

A  reference  in  a  deed  to  a  map  whose  lines  do  not  conform  to  street 

lines  as  actually  laid  oat  —  the  title  passes  to  the  street  line  as  actually  laid 

out  and  used.    Donahue  v.  Keystone  Gas  Co 886 

See  Negligence. 

Competency  and  effect  of  sworn  statements  in  the  original  answer 

where  an  amended  complaint  and  an  amended  answer  have  been  served  in 
the  action  —  competency  of  an  attorney's  letter  advising  the  payment  of 
coupons  detached  from  a  bond.    Klein  v.  East  River  Electric  Light  Co.    92 
See  Bond. 

Effect  of  the  suspension  of  an  ordinance  relating  to  the  use  of  fire- 
works in  New  York  city  —  killing  of  one  in  the  street  by  a  premature  explo- 
sion thereof —  proof  that  no  accident  had  previously  happened  —  evidence 

as  to  the  display  being  a  nuisance.    Landau  v.  City  of  New  York 50 

See  Municipal  Corporation. 

Foreclosure  of  a  mechanic's  lien  —  no  recovery  is  proper  under  an 

allegation  of  performance  and  proof  that  thirty-nine  per  cent  of  the  work 

has  not  been  done.    Excelsior  terra  Cotta  Co.  v.  Harde 4 

See  Contract. 

Seduction  —  claimed  to  have  been  accomplished  by  putting  the  victim 

in  a  hypnotic  condition  —  proof  should  be  given  showing  that  it  is  possible 

to  create  such  a  condition.    Austin  v.  Barker 851 

See  Seduction. 

Proof  as  to  the  expense  incurred  for  a  physician's  services,  not  paid 

for — extra  nursing  and  care  of  an  injured  child. 

Heater  v.  Delaware,  L.  &  W.  R.  R.  Co 4W> 

See  Negligence. 

A  resident  of  the  State  of  New  York  is  not  chargeable  with  knowl- 
edge of  the  laws  of  the  State  of  Ohio.    Mc Vitt  «.  Albro  Co. 100 

See  Contract. 

Under  a  complaint  alleging  a  cause  of  action  under  the  Employers' 

Liability  Act,  proof  cannot  be  made  of  a  common-law  liability. 

Davis  v.  Broadalbin  Knitting  Co. . .  / 567 

See  Pleading. 

To  contradict,  as  to  a  consignment,  a  written  memorandum  accom- 
panying a  contract  of  sale  of  merchandise.    Smith  v.  Williams 507 

See  Sale. 

The  credibility  of  the  testimony  of  an  interested  witness  is  for  the 

jury.    Kramer  v.  Kramer 176 

See  Husband  and  Wife. 

Cf  negligence  or  contributory  negligence. 

See  Negligence. 

EXCLAMATION—  Of  one  injured. 
See  Evidence. 

EXECUTION  —  Against  the  person— the  clerk  is  not  authorized  to  insert 
a  provision  authorizing  it  in  the  postea.]  1.  A  county  clerk,  in  making  up 
the  judgment  roll  in  an  action  tried  in  a  court  of  record,  has  no  right  to 
insert  in  the  postea  of  the  roll  a  statement  that  the  plaintiff  is  entitled  to 
enforce  the  judgment  by  an  execution  against  the  defendant's  person,  and 
such  a  statement  will,  upon  motion,  be  stricken  out.     Bacon  v.  Grossmann.  204 

2. The  right  thereto  must  be  determined  from  Vie  complaint  and  the 

attorney  must  issue  it  at  his  peril.]  In  such  a  case  the  question  whether  the 
action  is  one  in  which  an  execution  against  the  person  can  issue  is  to  be  deter- 
mined from  the  allegations  of  the  complaint,  and  the  responsibility  of  making 
the  determination  must  be  assumed  by  the  plaintiffs  attorney  and  cannot  be 
placed  upon  the  clerk.    Id. 

EXEMPTION  —  From  taxation. 
See  Tax. 
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EXTENSION"  OF  TIME : 

See  PLEADING. 

PAom. 
FALSE  REPRESENTATION— Complaint  against  certain  corporations 
and  individuals,  alleging  misrepresentations  inducing  the  sale  of  some  of  the 
stock  of  one  of  the  corporations,  and  other  misrepresentations  inducing  stock- 
holders of  such  corporation  to  exchange  its  stock  for  that  of  the  other  cor- 
porations, the  diversion  of  the  proceeds  of  the  sale  of  the  stocks,  and  asking 
for  an  accounting  and  receiver — it  does  not  state  a  cause  of  action. 

Phillips  *.  Sonora  Coppee  Co 140 

See  Corporation. 

Representations  of  an  agent,  made  without  authority  or  the  knowl- 
edge of  his  principal.    Hokton  e.  Erie  Preserving  Co 255 

Bee  Contract. 

FIRE  —  Insurance  against. 
See  Insurance. 

FIRM: 

See  Partnership. 

FOOD —  Vinegar — when  the  addition  of  water  in  its  manufacture  is  not  an 
adulteration.]  1.  Where  it  appears  that,  in  the  initial  stages  of  the  manu- 
facture of  cider  vinegar,  the  product  contains  so  high  a  percentage  of  acetic 
acid  as  to  render  it  unmarketable,  unpalatable  and  not  properly  a  vinegar 
but  an  acid,  and  wholly  unfit  for  the  purposes  to  which  merchantable  vinegar 
is  usually  put,  the  fact  that,  for  the  purpose  of  reducing  the  percentage  of 
acetic  acid  and  of  rendering  the  product  palatable,  marketable  and  suitable 
for  use  as  vinegar,  the  manufacturer  adds  to  the  product  a  quantity  of  water, 
which,  although  not  distilled,  is  pure  as  that  term  is  commonly  accepted, 
does  not  establish  an  adulteration  of  the  vinegar  within  the  meaning  of  sec- 
tions 50,  51  and  52  of  the  Agricultural  Law  (Laws  of  1898,  chap.  338,  as  amd. 
by  Laws  of  1901,  chap.  308).    People  v.  Heinz  Co 408 

2. The  word  "pure"  defined.]    The  word  "pure,"  as  used  in  these 

provisions  of  the  Agricultural  Law,  does  not  mean  "chemically  pure,"  but 
means  "  free  from  mixture  or  contact  with  that  which  is  deleterious,  impairs, 
vitiates  or  pollutes/'    Id. 

FORECLOSURE—  Of  a  mortgage. 
See  Mortgage. 

FOREIGN  CORPORATION : 

See  Corporation. 

FOREIGN  LAW: 

See  Conflict  of  Law. 

FOREIGN  STATUTE : 

See  Conflict  of  Law. 

FOREST,  FISH  AND  GAME  LAW  —  A  person  indicted  for  burning  a 
fallow  in  violation  of  section  229  of  tiie  Forest,  jfish  and  Game  Law  may,  after 
being  acquitted,  be  sued  for  the  penalty  provided  in  that  section  —  the  defendant's 
intent  is  immaterial. 

See  People  v.  Snyder. 423 

FRANCHISE  TAX: 

See  Tax. 

FRATERNAL  INSURANCE  ASSOCIATION : 

See  Insurance. 

FRAUD : 

See  False  Representation. 

FURTHER  ASSURANCE—  Covenant  of 
See  Covenant. 
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OAMB  LAW  —  A  per$on  indicted  far  burning  a  fallow  %n  violation  of  section 
229  of  the  Forest,  Fish  and  Game  Law  may,  after  being  acquitted,  be  euedfor  the 
penalty  provided  in  that  section — the  defendant's  intent  is  immaterial. 

See  People  v.  Snyder 422 

GAS  COMPANY — Negligence — destruction  of  shade  trees  in  a  street  by  gas — 
liability  of  the  gas  company  to  an  abutting  owner  who  does  not  own  Hie  fee  of  the 
street. 

See  Donahue  v.  Keystone  Gas  Co 886 

Injury  from  the  explosion  of  gas  in  a  tenement  lumse. 

See  Negligence. 

GEN  ERAL  LAWS  —  Chap.  17,  §  5—  Village  of  Canandaigua— issue  by t 
of  bonds  for  street  paving  purposes  —  what  proceedings  must  be  taken  to  author' 
ize  it. 

See  Village  of  Canandaigua  t.  Hates. 886 

GIFT — Evidence  of  a  gift  by  a  judgment  debtor  of  a  mortgage  sought  to 
be  foreclosed  by  a  receiver  of  his  property,  where  the  answer  does  not  allege 
such  gift  —  it  makes  competent  proof  that  the  gift  was  fraudulent  and  void, 
although  that  fact  was  not  alleged  in  the  complaint. 

Livingston  v.  Eaton 251 

See  Evidence. 

GOOD  CHARACTER  —  Evidence  of  in  criminal  eases. 
Sse  Evidence. 

GRAND  LARCENY: 

See  Larceny. 

GRANTOR  AND  GRANTEE  —  Of  real  property. 
See  Vendor  and  Purchaser. 

GUARANTY  —  Contract  of. 
See  Contract. 

HACKM AN  —  A  hackman  in  Saratoga  Springs  must  be  licensed  —  the  power 
to  grant  licenses  is  discretionary  —  conditions  may  be  imposed. 

See  People  ex  rel.  Van  Norder  p.  Sewer  Com 555 

HIGHWAY — Legislative  power  over  highways  and  struts.  ]    The  Legislature 
has  the  supreme  control  of  streets  and  public  highways  and  has  the  right  to 
regulate  and  restrict  their  use.    People  ex  rel.  Van  Norder  v.  Sewer  Com.  555 
See  Municipal  Corporation. 

Party — an  action  for  an  injury  to  a  town  bridge  should  be  brought 

in  the  name  of  the  town  —  the  commissioners  of  highway  should  not  be 
joined  as  parties  plaintiff.    Town  op  Palatine  v.  Canajoharie  W.  S.  Co.  .  548 
8ee  Party. 

An  act  declaring  a  river  a  public  highway  —  when  constitutional  — 

provision  for  the  payment  of  damages  —  such  payment  confers  the  right 

upon  all,  not  simply  upon  those  who  pay.    Matter  of  Wilder 262 

See  Watercourse. 

HORSE  RAILROAD  : 

See  Railroad. 

HUSBAND  AND  WIFE — Action  for  divorce — evidence  of  acts  of  adultery 
prior  to  the  period  covered  by  the  issues  — for  what  purpose  admissible.]  1.  In 
an  action  brought  to  obtain  an  absolute  divorce,  evidence  that  the  defendant 
committed  adultery  with  the  corespondent  prior  to  the  period  covered  by 
the  issues  is  admissible  for  the  purpose  of  showing  an  inclination  and 
lascivious  desire  on  the  part  of  the  defendant  and  the  corespondent,  from 
which  the  jury  may  infer  that  on  the  subsequent  occasions  when  the  parties 
were  together  during  the  period  covered  by  the  issues,  under  circum- 
stances affording  an  opportunity  for  the  gratification  of  such  inclination  and 
desire,  it  is  probable  that  they  committed  adultery.    Roth  v.  Roth 87 
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HUSBAND  AND  WIPE—  Continued.  pag& 

2. The  decision  in  the  AUen  case  did  not  overrule  the  decision  in  the 

Pollock  case.]  The  doctrine  laid  down  by  the  Court  of  Appeals  in  Pollock 
v.  Pollock  (71  N.  Y.  187),  to  the  effect  that  in  an  action  for  an  absolute 
divorce  based  upon  circumstantial  evidence,  if  the  facts  and  circumstances 
are  as  consistent  with  innocence  as  with  guilt,  or  are  reconcilable  with 
innocence,  the  plaintiff  is  not  entitled  to  recover,  was  not  overruled  by  AUen 
v.  AUen  (101  N.Y.  658).  Id. 

8. Construction  of  the  decision  in  the  AUen  case.]    In  the  AUen  case  the 

Court  of  Appeals  merely  intended  to  disapprove  of  those  expressions  in  the 
PoUock  case,  which  are  to  the  effect  that  the  evidence  must  satisfy  the  court 
or  jury  beyond  a  doubt  of  the  guilt  of  the  defendant,  and  that  the  fact  of 
adultery  could  not  be  found  upon  circumstantial  evidence,  unless  the  cir- 
cumstances admit  of  no  other  possible  conclusion.    Id. 

4. Charge  as  to  inferences  of  innocence  or  guilt.]    In  an  action  for  an 

absolute  divorce  the  court  may  properly  decline  to  charge.  "  That  if,  from 
the  facts  presented  there  is  an  inference  of  innocence  as  well  as  of  guilt,  the 
iury  are  Wind  to  answer  in  the  negative,"  as  the  inference  of  guilt  might 
be  stronger  than  that  of  innocence. 

The  court  may  also  properly  refuse  to  instruct  the  Jury  that  before  they 
could  find  that  the  defendant  had  committed  adultery,  they  must  come 
to  the  conclusion  that  no  other  inference  than  guilt  could  be  drawn  from 
the  evidence,  and  that  while  the  act  of  adultery  might  be  established  by 
presumptive  evidence  alone  "yet  such  evidence  must  lead  inevitably  to  that 
fact,  exclusive  of  every  other  conclusion,"  as  such  a  charge  would  fall  within 
the  condemnation  of  the  views  expressed  by  the  Court  of  Appeals  in  the 
AUen  case. 

SembUt  that  a  direction  that  if  the  evidence  was  equally  consistent  with 
innocence  and  with  guilt,  or  that  if  the  evidence  was  reconcilable  with 
the  theory  of  innocence,  the  defendant  was  entitled  to  a  verdict,  would  have 
been  proper.    Id. 

5. Oral  contract  to  marry  is  valid — an  oral  contract  in  consideration 

thereof  is  not.]  An  oral  promise  to  marry  is  binding,  while  an  oral  contract 
in  consideration  of  marriage  is  void  under  the  Statute  of  Frauds. 

Kramer  v.  Kraher 176 

6. Specific  performance.]    Specific  performance  of  a  promise  to  marry 

will  not  be  decreed,  while  specific  performance  of  a  valid  contract  in  con- 
sideration of  marriage  will.    Id. 

7. Marriage  a  good  consideration.]    Marriage  is  among  the  highest 

considerations  known  to  the  law,  and  the  courts  favor  the  enforcement  of 
contracts  based  on  that  consideration.    Id. 

8. When  property  given  by  a  husband  to  his  wife  wU  be  considered  to 

be  in  consideration  of  marriage  and  not  of  a  promise  to  marry  —  considera- 
tion whic/i  will  sustain  a  promissory  note  of  a  third  person  given  by  a  husband 
to  his  wife.]  Where  a  husband,  after  the  mutual  promises  to  marry  have 
been  given,  but  before  the  marriage,  orally  agrees  to  give  his  wife  certain 
property,  the  consideration  for  such  oral  agreement  is  the  marriage  and 
not  the  promise  to  marry;  and  where,  subsequent  to  the  marriage,  the  hus- 
band, in  performance  of  the  promise  and  with  relation  to  its  consummation 
by  marriage,  gives  to  his  wife  a  promissory  note  executed  by  his  brother  and 
made  payable  to  the  wife's  order,  which  note  the  husband's  brother  had 
delivered  to  the  husband  to  enable  him  to  perform  such  oral  agreement,  the 
wife  may  compel  the  husband's  brother  to  pay  the  note,  even  though  no 
consideration  for  the  note  passed  from  the  husband  to  his  brother.    Id. 

9. Statute  of  Frauds  not  applicable  to  an  executed  contract  — it  must 

be  pleaded.]  The  oral  agreement  having  been  executed,  the  Statute  of 
Frauds  does  not  apply  thereto;  in  any  event,  it  is  not  available  to  the  hus- 
band's brother  in  an  action  to  enforce  payment  of  the  note  unless  it  is 
pleaded  in  the  answer.    Id. 

10. Recital  in  a  note  of  "  value  received"]    A  recital  in  the  note,  which 

ran  directly  to  the  wife,  that  it  was  given  for  "value  received/'  imports  a 
consideration  moving  from  the  wife  to  the  husband's  brother.    Id. 
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11. Credibility  of  the  testimony  of  an  interested  witness.]    The  cred* 

bility  of  the  testimony  given  by  the  husband's  brother  on  the  trial  of  the 
action  to  enforce  the  note  is  for  the  Jury  to  determine,  and  they  may  accept 
a  portion  of  his  testimony  and  reject  other  portions  thereof.    Id. 

Dower  —  foreclosure  of  a  mortgage  on  land  of  which  the  husband  is 

seized,  by  a  corporation  organized  for  that  purpose,  the  stock  of  which  the 
husband  afterwards  acquires — purchase  of  the  land  by  the  corporation  at 
the  mortgage  foreclosure  sale  — the  wife  is  concluded  by  the  mortgage  fore- 
closure decree.    Poillon  v.  Poillon 71 

See  Dower. 

Insurance  policy  — an  imperfect  assignment  thereof  by  a  wife  entitled 

to  the  amount  thereof  in  case  she  survives  her  husband — action  to  compel 
her  and  her  husband  to  execute  papers  necessary  to  make  such  assignment 
effective  —  consideration  sufficient  to  support  the  assignment. 

Rathborne  v.  Hatch.    (No.  2) 161 

See  Insurance. 

HYPNOTISM  —  Seduction — claimed  to  have  been  accomplished  by  patting  the 
victim  in  a  hypnotic  condition  — proof  should  be  givenshowing  that  it  is  possible 
to  create  such  a  condition. 

See  Austin  v.  Barker.  ....  851 

IGNORANCE  —  Mistake  arising  from. 
See  Mistake. 

INDORSEMENT  —  Of  negotiable  paper. 
See  Bills  and  Notes. 

INFANT  —  Duty  of  an  infant,  non  sui  juris,  to  exercise  care. 
See  Negligence. 

See  Parent  and  Child. 

INSURANCE  —  Insurance  policy — an  imperfect  assignment  thereof  by  a  wife 
entitled  to  the  amount  thereof  in  case  she  survives  her  husband  —  action  to  compel 
her  and  her  husband  to  execute  papers  necessary  to  make  such  assignment 
effective.!  1;  Edward  Hatch  employed  one  Rath  borne,  a  stockbroker,  to  sell 
a  quantity  of  stock  for  him,  statin?  that  if  the  stock  increased  in  price  he 
would  furnish  it  to  Rathborne  for  delivery.  Rathborne  sold  the  stock  and 
obtained  it  from  a  third  person  for  delivery  to  the  purchaser.  The  stock 
advanced  in  price,  but  Hatch,  although  requested  to  deliver  it  to  Rathborne, 
failed  to  do  so.  The  latter  then  had  an  interview  with  Hatch's  wife,  who 
requested  Rathborne  "not  to  do  anything  until  her  husband  got  well,  that 
he  was  ill  in  bed.  She  said  she  would  send  this  insurance  policy  as  col- 
lateral, as  it  were,  to  the  account.  She  said  she  would  assign  it,  and  she  said 
that  whether  Mr.  Hatch  lived  or  died,  the  account  would  be  paid."  Subse- 
quently Rathborne  received  a  letter,  written  by  a  third  party,  inclosing  the 
policy  of  insurance  and  the  following  instrument: 

" 1  hereby  agree  to  collect  and  pay  over  to  Mr.  C.  L.  Rathborne,  Policy  No. 
858874  in  the  North  Western  Mutual  Life  Insurance  Co.  drawn  in  my  favor. 

"  JE88IE  BOYD  HATCH." 

Rathborne  accepted  the  policy  and  the  accompanying  instrument  and 
retained  it.  Subsequently,  Hatch  having  failed  to  deliver  the  stock  in  pur- 
suance of  his  agreement,  Rathborne  was  obliged  to  buy  the  stock  for  Hatch's 
account,  leaving  a  balance  due  from  Hatch  which  he  neglected  to  pay. 

Rathborne  then  demanded  payment  by  the  insurance  company  of  the  cash 
surrender  value  of  the  policy,  but  the  insurance  company  refused  to  comply 
with  this  demand  because  of  the  informality  of  the  assignment  thereof. 
Rathborne  thereupon  brought  an  action  to  compel  Hatch  and  his  wife  to 
assign  to  him  all  their  interest  in  the  policy,  and  to  execute  such  further 
instruments  of  assignment  and  conveyance  as  would  enable  him  to  collect 
the  cash  surrender  value  thereof.  , 

The  policy  provided  that  the  insurance  company  would  pay  "  unto  Jessie 
B.  Hatch,  beneficiary  wife  of  Edward  Hatch  the  insured,  of  New  York, 
*    *   *    Ten  thousand  dollars,  in  sixty  days  after  due  proof  of  the  fact  and 
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cause  of  the  death  of  said  insured  during  the  continuance  of  this  policy; 
*  *  *  provided,  however,  that  if  no  beneficiary  shall  survive  the  said 
insured,  then  such  payment  shall  be  made  to  the  executors,  administrators  or 
assigns  of  the  said  insured." 

It  did  not  appear  that  Hatch  either  knew  of,  or  consented  to,  the  transfer 
of  the  policy  of  insurance  to  the  plaintiff. 

Held,  that  the  complaint  was  properly  dismissed; 

That  while  Mrs.  Hatch  might  properly  agree  when  any  money  became 
payable  to  her  under  the  policy  to  receive  and  hold  it  for  the  plaintiff,  she 
could  not  absolutely  assign  the  policy,  as  her  interest  therein  depended  upon 
her  surviving  her  husband.    Rathborne  v.  Hatch.    (No.  2) 161 

2.  Consideration  sufficient  to  support  the  assignment.]    8embU,  that  the 

agreement  made  by  Mrs.  Hatch  with  the  plaintiff  was  supported  by  a  suffi- 
cient consideration.    Id. 

8. Fire  insurance  policy — what  is  not  a  waiver,  on  the  part  of  the 

insurance  compa nyt  of  its  right  to  insist  on  proofs  of  loss.  ]  In  an  action  brought 
to  recover  upon  a  standard  policy  of  fire  insurance,  it  appeared  that  the 
property,  which  was  covered  by  several  policies  of  fire  insurance,  was 
destroyed  in  an  incendiary  fire,  that  a  few  days  after  the  fire  the  defend- 
ant's adjuster  called  upon  one  of  the  plaintiffs  and  requested  information 
as  to  the  fire,  stating  that  the  other  owners  that  he  had  met  could  not  give 
the  adjusters  the  desired  information.  He  also  stated  that  the  adjusters 
wanted  an  itemized  statement  of  each  article  and  the  cost  sent  to  them. 
Upon  being  told  that  it  would  be  impossible  to  comply  with  this  request. 


because  the  burned  property  had  been  purchased  as  a  whole,  he  stated, 
according  to  the  plaintiffs'  version,  that  they  could  get  along  by  taking  a 
catalogue  and  getting  it  as  near  as  they  could.  "  He  said  we  could  make  it 
out  and  send  it  to  Knapp,  and  he  woula  send  it  to  the  other  adjusters,"  and  he 
said,  "  we  will  get  together  and  see  if  we  cannot  fix  you  fellows  out." 

The  next  morning  the  defendant's  adjuster  called  upon  one  of  the  plain- 
tiffs and  said  substantially  that  if  anything  more  than  the  list  spoken  of  was 
needed,  he  would  write  him.  Sometime  after  this  interview  the  plaintiffs 
made  out  a  list  headed,  "  List  of  Machinery  and  Outfit  of  Ontario  Canning 
Factory.  Burned  Sept.  19,  1902."  The  list  did  not  purport  to  give  the 
estimated  loss,  but  the  various  items  had  extensions  of  figures.  It  did 
not  appear  whether  such  figures  represented  the  original  cost  or  present 
value,  or  what  relation  they  bore  to  the  articles. 

Subsequently  the  defendant's  adjuster,  with  an  adjuster  of  another  com- 
pany, called  upon  one  of  the  plaintiffs  and  told  him,  among  other  things, 
that  there  were  things  in  the  list  which  they  did  not  understand,  and 
asked  for  some  explanation.  The  plaintiffs  took  no  steps  to  ascertain  in 
what  respect  the  list  furnished  was  unsatisfactory  or  not  understood,  and 
furnished  no  other  statement  or  proof  except  the  list  above  mentioned. 

This  interview  occurred  on  October  17,  1902.  The  fire  occurred  on  Sep- 
tember 19,  1902,  and  the  sixty  days  within  which  the  policy  required  the 
insured  to  serve  proofs  of  loss  expired  December  18, 1902.  An  action  to 
recover  upon  the  policy  was  brought  on  the  17th  day  of  February,  1903. 

Held,  that  the  plaintiffs  were  properly  nonsuited; 

That  the  evidence  was  not  sufficient  to  warrant  the  iury  in  finding  that 
the  defendant  had  waived  the  furnishing  of  the  proofs  of  loss  required  by  the 
policy; 

That  the  plaintiffs  had  ample  opportunity,  after  notice  that  the  defendant 
required  further  information  than  that  contained  in  the  list  furnished,  to 
protect  themselves  either  by  furnishing  additional  information  or  by  com- 
plying with  the  condition  of  the  policy  respecting  the  furnishing  of  proofs 
of  loss.    Riker  v.  President,  etc.,  Fire  Ins.  Co 391 

4.  Fire  insurance  policy — the  limitation  therein  requiring  suit  to  be 

"commenced  within  twelve  months  next  after  the  fire /'  construed  —  the  time 
runs  until  sixty  days  after  an  appraisal  where  an  apprapsal  takes  place  —  estop- 
pel of  the  company  —  abandonment  of  an  appraisal  and  proceeding  to  sue,  not 
authorized.']  In  an  action  upon  a  policy  of  fire  insurance  it  appeared  that 
the  policy  provided  that  in  the  event  of  a  disagreement  as  to  the  amount  of 
the  loss,  it  should  be  ascertained  by  two  appraisers,  one  appointed  by  the 
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insurer  and  one  by  the  insured,  and  that  the  two  appraisers  should  have 
power  to  select  an  umpire;  that  the  policy  also  provided  that  if  an  appraisal 
was  had,  the  loss  should  not  become  payable  until  sixty  days  after  the 
appraisers  had  made  their  award.  Another  clause  in  the  policy  provided  as 
follows:  "  No  suit  or  action  on  this  policy  for  the  recovery  of  any  claim,  shall 
be  sustainable  in  any  court  of  law  or  equity  until  after  full  compliance  by 
the  insured  with  all  the  foregoing  requirements,  nor  unless  commenced 
within  twelve  months  next  after  the  fire." 

The  fire  occurred  on  October  9,  1900.  August  8,  1901,  an  agreement  was 
made  appointing  appraisers  to  determine  the  amount  of  the  loss.  Without 
any  fault  on  the  part  of  either  party  the  appraisers  did  not  meet  until  Octo- 
ber 7,  1901.  They  met  at  this  time  and  looked  over  the  property,  but  did 
not  choose  an  umpire.  Upon  separating,  however,  they  agreed  to  make 
inquiries  as  to  several  names  submitted  for  the  position  of  umpire. 

October  8,  1901,  before  the  appraisers  had  again  met,  the  insured  brought 
an  action  upon  the  policy. 

On  September  90,  1901,  the  insured's  attorney  wrote  to  the  insurer's 
attorney  requesting  that  a  stipulation  be  given  extending  the  time  to  bring 
an  action  until  thirty  days  after  the  completion  of  the  appraisal;  to  which 
the  insurer's  attorney  replied  that  no  action  could  be  brought  until  the  lapse 
of  sixty  days  after  the  appraisers  had  made  the  award,  and  that  no  stipula- 
tion was  necessary  to  protect  the  insured. 

EM,  that  the  plaintiff  was  not  justified  in  abandoning  the  appraisal  pro- 
ceedings and  in  resorting  to  an  action  to  recover  the  amount  of  his  loss; 

That  the  defendant  had  not  waived  its  right  to  an  appraisal  of  the  loss; 

That  the  plaintiff  would  not  have  lost  his  right  of  action  upon  the  expira- 
tion of  twelve  months  from  the  time  of  the  fire; 

That,  under  the  policy,  if  an  appraisal  was  had,  an  action  could  not  be 
brought  upon  the  policy  until  sixty  days  after  the  appraisers'  award,  but 
that,  in  the  absence  of  any  reason  for  extending  the  time  growing  out  of  the 
appraisal,  the  action  must  be  brought  within  one  year; 

That  the  defendant  had  effectually  estopped  itself  from  asserting  the  force 
of  the  provision  requiring  the  bringing  of  the  action  within  twelve  months 
after  the  fire.    Williams  v.  German  Insurance  Co 413 

5. Mutual  benefit  association  —  cJtange  of  its  constitution  as  to  allowances 

for  sickness  —  when  reasonable  and  valid.]  Prior  to  June  1, 1893,  the  constitu- 
tion of  a  society  formed  for  the  payment  of  sick  and  death  benefits  to  members 
provided  that  in  case  of  sickness,  members  should  receive  four  dollars  weekly 
for  six  months,  "for  the  next  three  (3)  months  two  dollars  (|2.00)  shall  be 
paid,  and  for  the  following  three  (3)  months  one  dollar  ($1.00)  per  week, 
whereupon  the  benefits  shall  cease.  But  after  the  expiration  of  four  (4) 
weeks  he  may  again  report  sick." 

In  May,  1893,  the  provision  as  to  benefits  was  amended  so  as  to  read  as  fol- 
lows :  "  No.  2.  The  full  amount  of  sick  benefits,  namely,  five  dollars  ($5.00), 
shall  be  paid  for  twenty-six  (26)  weeks  of  illness,  for  the  next  thirteen 
(13)  weeks  two  dollars  ($2.00)  shall  be  paid  weekly,  and  for  the  next  thirteen 
(13)  weeks  one  dollar  ($1.00)  weekly.  Then  the  sick  benefits  shall  cease,  and 
at  the  expiration  of  this  length  of  time  a  member  may  never  again  report 
himself  ill  for  one  and  the  same  disease.    *    *    * 

"  Also,  when  a  member  has  received  sick  benefits  (estimated  from  the  time 
of  his  entrance  into  the  organization  to  the  day  of  his  death  or  withdrawal 
from  the  organization)  to  the  amount  of  three  hundred  dollars  ($300.00),  he 
shall  not  be  entitled  to  any  further  financial  aid  in  case  of  illness." 

At  the  time  the  amendment  was  made,  no  member  of  the  society  had  paid, 
outside  of  the  death  benefits,  more  than  fifty -eight  dollars  into  its  funds. 
The  amended  constitution  provided  for  levying  increased  death  benefits. 

Held,  that  the  amendment  was  a  reasonable  one  and  that  the  society  had 
power  to  adopt  it; 

That  a  member  who,  in  1892  and  1893,  had  received  more  than  $300  in 
sick  benefits  was  not  entitled  to  recover  any  sick  benefits  for  illness  occur- 
ring in  the  year  1902.    Berg  v.  Badbnseb  Underbtuetzungs  Verein 474 

6.  Estoppel — a  fraternal  assessment  life  insurance  association,  estopped 

by  the  acceptance  of  dues  to  contest  a  certificate  in  favor  of  a"  dependent/'  on 
tie  ground  that  she  was  not  a  dependent.]    A  fraternal  assessment  life  insur- 
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ance  association,  whose  constitution  provides  for  the  payment,  upon  the 
death  of  a  member,  of  death  benefits  "  to  the  family  or  dependents  of  such 
member  as  he  shall  have  directed/'  which  issues  a  certificate,  in  which  the 
beneficiary  is  designated  as  "Delima  Tramblay,  dependent/1  and  then  con- 
tinues, for  a  period  of  fifteen  years  thereafter,  and  until  the  death  of  the 
member,  to  accept  dues  and  assessments,  without  raising  the  objection  that 
the  beneficiary  was  not  in  fact  a  -dependent  of  the  member,  and  that  the  cer- 
tificate was  null  and  void  on  the  ground  that  its  issue  was  ultra  vires,  is 
estopped  from  asserting  that  objection  after  the  member's  death,  where  it  is 
neither  averred  nor  claimed  that  the  association  was  induced  to  issue  the  cer- 
tificate in  question  by  any  deception  or  fraudulent  representation. 

Tramblay  v.  Supreme  Council 89 

INTENT  —  It  is  immaterial  in  an  action  for  the  penalty  prescribed  by  section 
229  of  the  Forest,  Fish  and  Game  Law, 

Bee  People  v.  Snyder 422 


See  Principal  and  Interest. 

INTERVENTION  —  In  an  action  by  a  teacher  against  a  trustee  of  a  school 
district  alleged  to  be  acting  collusively. 
See  Party. 

INVENTION: 

See  Patent. 

JOINDER  —  Of  parties. 
See  Party. 

JUDGE'S  CHARGE  —  To  the  jury. 
See  Trial. 

JUDGMENT  —  Costs  where  an  action  is  severed — offer  of  judgment  generally, 
where  two  causes  of  action  are  stated  —  effect  of  an  acceptance  tfiereof — relief 
where  the  acceptance  is  inadvertently  made.]  1.  The  complaint  in  an  action 
set  forth  two  causes  of  action  for  the  breach  of  two  separate  contracts.  The 
answer  contained  a  denial  of  the  facts  constituting  the  first  cause  of  action 
and  admitted  the  second  cause  of  action.  The  defendant  served  with  the 
answer  an  offer  of  judgment  for  the  amount  demanded  in  the  second 
cause  of  action  together  with  costs.  Within  ten  days  thereafter  the  plain- 
tiffs served  a  written  acceptance  of  the  offer  of  judgment  and  notice  of  taxa- 
tion of  the  costs.  Before  the  judgment  was  entered  upon  the  offer  the 
plaintiffs  applied  for  and  obtained  an  order  permitting  them  to  enter  judg- 
ment on  the  second  cause  of  action,  and  to  prosecute  the  first  cause  of  action. 

Held,  that  section  511  of  the  Code  of  Civil  Procedure  does  not  entitle  a 
plaintiff  who  sues  upon  several  causes  of  action,  one  of  which  is  admitted  by 
the  answer,  to  sever  the  causes  of  action  and  to  enter  judgment  for  the 
amount  of  the  admitted  cause  of  action  with  costs;  the  costs  are  not  allowable 
unless  he  elects  not  to  continue  the  action  as  to  the  remaining  causes  of 
action; 

That,  assuming  that  an  offer  of  judgment  may  be  made  applicable  to 
one  of  several  causes  of  action  alleged  in  a  complaint,  and  that  upon  its 
acceptance  the  court  may  permit  the  action  to  be  continued  as  to  the  remain- 
ing causes  of  action,  the  plaintiffs  in  the  present  case  would  not  come  within 
this  principle,  as  the  offer  of  judgment  was  not  specifically  made  applicable 
to  any  particular  cause  of  action,  but  was  made  generally  in  the  action,  and 
that  its  acceptance  must  be  deemed  a  settlement  of  all  damages  claimed  in 
the  action; 

That  the  order  allowing  the  continuance  of  the  action  as  to  the  first  cause  of 
action  could  not  be  permitted  to  stand  on  the  theory  that  it  operated  to 
relieve  the  plaintiffs  from  the  consequences  of  inadvertent  or  mistaken 
practice,  as  the  plaintiffs'  attorney  swore  that  he  had  authority  to  accept  the 
offer. 

Semble,  that  if  it  should  appear  that  the  plaintiffs'  attorney  was  not  author- 
ized to  accept  the  offer,  as  it  was  construed  by  the  Appellate  Division, 
the  Special  Term  might  grant  the  plaintiffs  relief. 

Walsh  v.  Empire  Brick  &  Supply  Co 486 
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2. Stare  decisis  —  a  decision  of  the  Appellate  Division  on  afiret  appeal, 

that  a  question  of  'fact  woe  presented  for  t?ie  jury,  adhered  to  <m  a  second  appeal, 
where  the  facte  were  substantially  the  same  on  each  trial.]  The  plaintiff  in  an 
action  brought  to  compel  the  determination  of  a  claim  to  real  property 
asserted  a  record  title  to  the  property,  and  also  a  title  thereto  by  adverse 
possession.  Upon  the  first  trial  of  the  action  the  court  submitted  both  these 
questions  to  the  Jury,  and  the  jury  found  a  general  verdict  in  favor  of  the 
plaintiff. 

Upon  an  appeal  the  Appellate  Division  held  that  there  was  no  evidence  to 
support  the  plaintiff's  claim  of  a  record  title,  but  that  the  question  whether 
the  plaintiff  had  acquired  title  by  adverse  possession  was  one  of  fact  for  the 
jury.  Being  unable  to  say  upon  which  claim  the  Jury  based  its  verdict,  the 
Appellate  Division  reversed  the  judgment  and  directed  a  new  trial  upon  the 
question  of  adverse  possession  alone. 

The  evidence  given  upon  the  new  trial  with  respect  to  the  issue  of  adverse 
possession  was  substantially  the  same  as  that  given  on  the  former  trial.  The 
issue  was  submitted  to  the  jury  and  the  plaintiff  again  obtained  a  verdict. 

Upon  a  second  appeal  to  the  Appellate  Division  it  was  claimed  that  there 
was  no  question  for  the  jury  on  this  issue,  and  that  the  trial  court  should 
have  held  as  matter  of  law  that  the  plaintiff  acquired  no  title  by  adverse 
possession. 

Held,  that  the  Appellate  Division,  having  once  decided  that  the  issue  of 
adverse  possession  was  properly  submitted  to  the  jury,  should  adhere  to  that 
decision  and  leave  the  correctness  thereof  to  be  considered  by  the  Court  of 
Appeals,  if  the  defendants  desired  to  appeal  to  that  court. 

Lewis  v.  Upton 458 

8. An  unsigned  opinion,  stating  after  a  discussion  of  the  facts  and  Vie 

law  "Judgment  is  granted  accordingly,  with  costs,"  is  not  a  decision.]  An 
unsigned  opinion  written  by  a  justice  who  presided  at  the  trial  of  an  action 
at  the  Special  Term,  which  after  a  lengthy  discussion  of  the  facts  and  law 
concludes  as  follows:  "  If  I  am  correct  in  the  conclusions  reached,  the  plain- 
tiff is  entitled  to  the  relief  demanded  in  his  complaint  and  to  a  permanent 
injunction  restraining  the  municipality  from  enforcing  the  tax  levied.  Judg- 
ment is  granted  accordingly,  with  costs,"  cannot  take  the  place  of  the  formal 
decision  required  by  section  1022  of  the  Code  of  Civit  Procedure,  and  in  the 
absence  of  such  a  decision,  the  judgment  rendered  in  the  action  will  be 
reversed  and  the  case  remitted  to  the  Special  Term  for  a  decision. 

Kent  v.  Common  Conncil 668 

4. If  otherwise  sufficient,  the  statement  as  to  costs  is  defective.]    SemUe, 

that  the  case  being  one  in  which  costs  were  in  the  discretion  of  the  court,  even 
if  the  opinion  could  be  regarded  as  a  decision,  it  did  not  comply  with  the 
provision  of  the  Code  which  directs  that  "  in  an  action  where  the  costs  are  in 
the  discretion  of  the  court,  the  decision  or  report  must  award  or  deny  costs, 
and  if  it  awards  costs,  it  must  designate  the  party  to  whom  the  costs  to  be 
taxed  are  awarded."    Id. 

5. Form  of  order  entered  upon  a  remittitur  from  the  Court  of  Appeals  — 

remedy  if  the  remittitur  be  erroneous.]  An  order  of  the  Supreme  Court, 
entered  upon  a  remittitur  transmitted  to  it  by  the  Court  of  Appeals,  must 
conform  strictly  to  the  remittitur.  If  the  remittitur  is  erroneous  in  any 
respect  the  remedy  is  by  an  application  to  the  Court  of  Appeals  to  amend  it. 

Zapf  v.  Carter 407 

6. An  order  at  Special  Term  concludes  a  party  until  it  is  reversed  on 

appeal.]  An  order  of  the  Special  Term,  denying  an  application  properly 
made  to  that  court,  is  valid  until  reversed;  and  if  no  appeal  is  taken  from  the 
Special  Term  order,  the  Appellate  Division  will  not  entertain  a  similar  appli- 
cation.   Id. 

Payment — the  application  on  a  note  of  money  received  under  a  judg- 
ment in  a  creditor's  action,  the  balance  being  paid  by,  and  the  note  surren- 
dered to,  the  indorsers — liability  of  the  indorsers  where  the  judgment  in  the 
creditor's  action  is  reversed  on  appeal  and  restitution  is  ordered. 

Jefferson  County  Nat.  Bank  v.  Dewey 448 

See  Bills  and  Notes. 

App.  Div.— Vol.  XO.        42 
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— —  Action  on  a  promissory  note  —  entry  of  judgment  on  the  note  after 
payment  thereof — action  by  the  defendant  against  the  plaintiffs  and  their 
attorney  to  vacate  the  judgment  and  for  damages — damages  as  an  incident 

to  equitable  relief.    Clark  v.  Smith 477 

See  Mistake. 

Execution  against  the  person — the  clerk  is  not  authorized  to  insert  a 

provision  authorizing  it  in  the  postea.    Bacon  v.  Grossman* 204 

See  Execution. 

JUDICIAL  NOTICE : 

See  Evidence. 

JUDICIAL  SALE  —  Collateral —obligation  of  the  creditor  in  enforcing  it 
—  bis  duty  to  account  where  he  purchases  it  at  a  judicial  sale. 

Minneapolis  Trust  Co.  v.  Mather..  861 

See  Contract. 

LABOEKY  —  Grand  larceny  —  a  conspiracy  to  defraud,  by  inducing  the 
victim  to  purchase  stock  under  a  representation  that  it  could  be  sold  at  a  higher 
price  —  declarations  of  the  conspirators  are  competent  against  each  other — order 
if  proof — proof  of  a  like  transaction  at  tlie  same  time  between  some  of  the  con- 
spirators is  competent  against  the  others  on  tlie  question  of  intent 

See  People  v.  Putnam 125 

LEGACY  —  Charged  on  real  property  —  in  an  action  to  enforce  the  lien  the 
non-payment  of  the  legacy  must  be  proved  —  declarations  of  the  devisee  do  not 
kind  his  mortgagee — proof  of  demand  of  payment  does  not  establish  non-payment. 

See  CoNXLiNG  v.  weatherwax 58* 

LEGISLATURE  —  Powers  of. 

See  Constitutional  Law. 

LEX  LOCI: 

See  Conflict  of  Law. 

LICENSE  —  A  hackman  in  Saratoga  Springs  must  be  licensed  —  the  power 
to  grant  licenses  is  discretionary  —  conditions  may  be  imposed. 

People  ex  rel.  Van  Norder  v.  Sewer  Com 55fr 

See  Municipal  Corporation. 

LIEN  —  Mechanic's  lien  for  a  public  improvement—  the  notice  need  not  be  ver- 
ified.] The  Lien  Law  (Laws  of  1897,  chap.  418)  does  not  require  the  verifica- 
tion of  notices  of  mechanics'  liens  filed  against  a  village  on  account  of  public 
improvements.    Clapper  v.  Strong 686 

Demand  necessary  to  set  interest  running. 

See  Contract. 

LIFE  INSURANCE: 

See  Insurance. 

LIMITATION  OF  ACTION— Mortgage—  satisfaction  thereof  prior  to  the 
assignment  of  a  second  mortgage  on  the  same  property  —  the  ten  years' 
Statute  of  Limitations  is  a  defense  to  an  action  by  the  first  mortgagee  to  be 
relieved  from  the  satisfaction  piece  on  the  ground  of  mistake  —  it  is  available 

to  the  assignee  of  the  second  mortgage.    Perry  v.  Fries 484 

See  Mortgage. 

Fire  insurance  policy  —  the  limitation  therein  requiring  suit  to  be 

"commenced  within  twelve  months  next  after  the  fire/'  construed  —  the  time 
runs  until  sixty  days  after  an  appraisal  where  an  appraisal  takes  place. 

Williams  v.  German  Insurance  Co 413 

See  Insurance. 

The  Statute  of  Limitations  applicable  to  an  action  for  dower  — absence 

from  the  State  of  the  parties  against  whom  it  is  brought  does  not  stop  the 

running  of  the  statute.    Wetyen  v.  Fick 48 

See  Dower. 
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MANUF ACTURE  —  Of  vinegar— what    it    not   an  adulteration  tliereof 
within  the  meaning  of  the  Agricultural  Law. 
See  Food. 

MAP  —  As  evidence. 
See  Evidence. 

MARKETABLE  TITLE  : 

See  Vendor  and  Purchaser. 

MARRIAGE  —  Contract  of. 

See  Husband  and  Wipe. 

MASTER  AND  SERVANT  —  Contract  of  employment  for  a  year  —  proof 
proper  to  establish  the  contract  in  the  absence  of  a  plea  of  the  Statute  of 
Frauds  —  what  contract  is  not  within  the  statute — a  contract  of  employ- 
ment continued  by  the  continuance  of  the  employment. 

Bennett  v.  Mahler 22 

See  Contract. 

Injury  of  a  servant  through  negligence. 

See  Negligence. 

MECHANIC'S  LIEN : 

See  Lies. 

MEMORANDUM  —  Admissibility  of  in  evidence. 
See  Evidence. 

In  writing  required  by  Statute  of  Frauds. 

See  Statute  of  Frauds. 

To  refresh  the  memory  of  a  witness. 

See  Witness. 

METER  —  To  measure  water  furnished  by  a  municipality. 
See  Municipal  Corporation. 

MISDEMEANOR : 

See  Crime. 

MISJOINDER  —  Of  parties. 
See  Party. 

MISREPRESENTATION : 

See  False  Representation. 

MISTAKE  —  Action  on  a  promissory  note — entry  of  judgment  on  the  note 
after  payment  tliereof  —  action  by  the  defendant  against  the  plaintiffs  and  their 
attorney  to  vacate  the  judgment  and  for  damages — damages  as  an  incident  to 
equitable  relief.]  A  check  for  eighty -three  dollars  and  forty- three  cents  given 
by  one  Clark  to  the  firm  of  Smith,  Kinney  &  Co.  not  having  been  paid  on 
presentation,  the  latter  firm  placed  it  in  the  hands  of  a  collecting  agency, 
which,  in  turn,  delivered  the  check  to  an  attorney  for  collection.  The  attor- 
ney brought  an  action  upon  the  check  on  June  twelfth,  and  on  June  fif- 
teenth, on  his  own  motion,  wrote  Clark  that  judgment  would  be  entered  in 
the  action  on  July  third,  and  that  the  costs  would  be  nineteen  dollars  and 
sixty-two  cents.  Clark  did  not  reply  to  the  letter,  but  on  June  thirtieth 
sent  the  letters  of  the  attorney  and  of  the  collecting  agency  together  with 
one  hundred  and  three  dollars  and  five  cents  in  currency  to  Smith,  Kinney 
&  Co.  by  registered  letter. 

The  money  sent  to  Smith,  Kinney  &  Co.  was  received  by  their  book- 
keeper on  July  first.  The  active  partners  of  the  firm  were  then  away  and 
had  no  actual  knowledge  of  the  sending  or  receipt  of  the  money  until  on 
or  after  July  twelfth. 

The  attorney,  acting  in  good  faith  and  without  knowledge  of  the  sending 
of  the  money  to  Smith,  Kinney  &  Co.,  entered  judgment  for  one  hundred 
and  five  dollars  and  forty-three  cents  on  July  third.  Shortly  after  the 
entry  of  the  judgment,  the  attorney  learned  of  the  payment  to  Smith, 
Kinney  &  Co.  and  made  no  attempt  to  enforce  the  judgment. 
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August  sixth  the  attorney  wrote  Clark  stating  that  on  payment  of  two 
dollars  and  twenty  cents  the  judgment  would  be  satisfied.  Clark  made  no 
demand  for  the  satisfaction  of  the  Judgment,  and  on  August  twelfth 
brought  an  action  against  the  attorney  and  the  members  of  the  firm  of 
Smith,  Kinney  &  Co.  to  vacate  the  judgment  as  a  cloud  upon  the  title  to  his 
real  property  and  to  recover  the  damages  sustained  by  him. 

September  eighteenth  the  attorney  satisfied  the  judgment  on  his  own 
motion.  The  action  resulted  in  a  judgment  against  all  of  the  defendants 
declaring  that  the  plaintiff  was  entitled  to  nominal  damages  in  the  sum  of 
twenty -one  dollars  and  costs. 

Held,  that  the  complaint  should  have  been  dismissed  upon  the  merits  as  to 
all  the  defendants; 

That  all  of  the  defendants  having  acted  in  good  faith  under  a  mistake 
of  fact  induced  by  the  action  of  the  plaintiff,  and  the  plaintiff  having  made 
no  demand  upon  the  defendants  for  the  satisfaction  of  the  judgment,  he 
was  not  entitled  to  equitable  relief 

That,  not  being  entitled  to  equitable  relief,  the  plaintiff  could  not  recover 
any  damages  sustained  by  him  as  the  award  of  damages  is  an  incident 
to  the  enforcement  of  equitable  rights,  and  cannot,  of  itself,  sustain  a 
judgment  in  an  equitable  action.    Clark  v.  Smith 477 

Mortgage  —  satisfaction  thereof  prior  to  the  assignment  of  a  second 

mortgage  on  the  same  property  —  the  ten  years'  Statute  of  Limitations  is  a 
defense  to  an  action  by  the  first  mortgagee  to  be  relieved  from  the  satisfac- 
tion piece  on  the  ground  of  mistake  —  it  is  available  to  the  assignee  of  the 

seeond  mortgage.    Perry  e.  Fries 484 

See  Mortgage. 

Reformation  of  a  written  instrument  must  be  based  on  a  mutual 

mistake  or  the  mistake  of  one  party  induced  by  the  misrepresentations  of  the 

other.    Trubt  Co.  t>.  Universal.  Talking  Co 207 

See  Equity. 

Acceptance  of  an  offer  of  judgment  —  when  the  party  will  be  relieved 

from  an  acceptance  inadvertently  made. 

Walsh  t>.  Empire  Brick  &  Supply  Co 498 

See  Judgment. 

MORTGAGE — Satisfaction  thereof  prior  to  the  assignment  of  a  seeond  mort- 
gage on  the  same  property  —  the  ten  pears'  Statute  of  Limitations  is  a  defense  to 
an  action  by  the  first  mortgagee  to  be  relieved  from  the  satisfaction  piece  on  the 
ground  of  mistake  —  it  is  available  to  the  assignee  of  the  second  mortgage.] 
1.  April  1, 1861,  Jerome  Rowe  executed  a  mortgage  to  one  Holmes  covering 
two  separate  parcels  of  land,  one  containing  twenty -seven  acres  and  the  other 
containing  fifty  acres.  May  1, 1861,  he  executed  a  mortgage  to  one  Hanmer 
covering  the  fifty  acre  parcel.  The  mortgages  were  recorded  in  the  order  in 
which  they  had  been  executed. 

April  1,  1887,  the  Holmes  mortgage  was  assigned  to  one  Perry.  December 
38,  1887,  Perry  executed  a  satisfaction  of  said  mortgage,  and  the  satisfaction 
piece  was  recorded  January  4,  1888.  June  27,  1894,  George  R.  Williams 
purchased  the  mortgage  given  to  Hanmer. 

In  1900  Williams  brought  an  action  to  foreclose  the  mortgage  given  to 
Hanmer  and  procured  a  judgment  of  foreclosure  and  sale.  May  19,  1900,  he 
purchased  the  premises  at  the  foreclosure  sale.  On  May  18, 1900,  Perry  com- 
menced an  action  to  foreclose  the  mortgage  given  to  Holmes,  claiming  that, 
in  executing  the  satisfaction  piece  of  the  Holmes  mortgage,  she  had  only 
intended  to  release  from  the  lien  thereof  the  twenty-seven -acre  parcel,  and 
she  asked  that  such  discharge  be  reformed  so  as  to  conform  to  her  real 

Surpose  and  intent,  and  that  said  mortgage  be  adjudged  to  be  a  lien  on  the 
fty-acre  parcel  prior  to  the  mortgage  foreclosed  by  Williams. 
Upon  tne  trial  of  the  action  the  plaintiff  contended  that  Williams  purchased 
the  mortgage  given  to  Hanmer  with  notice  that  the  plaintiff  claimed  a  prior 
mortgage  lien  upon  the  fifty -acre  parcel. 
Held,  that  a  judgment  in  favor  of  the  plaintiff  should  be  reversed; 
That  the  plaintiff's  cause  of  action  being  based  entirely  upon  her  own  mis- 
take and  there  being  no  charge  of  fraud  was  barred  by  the  ten-year  Statute 
of  Limitations  contained  in  section  888  of  the  Code  of  Civil  Procedure; 
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That  the  defense  of  the  Statute  of  limitations  was  available  to  Williams 
and  to  those  claiming  under  him.    Perky  v.  Fries 484 

2. With  receivership  clause  —  under  what  circumstance*  the  court  wiU 

appoint  a  receiver.]  When  a  mortgage  in  process  of  foreclosure  contains  a 
receivership  clause  and  it  appears  that  it  is  a  second  mortgage;  that  the  par- 
ties in  possession  are  receiving  the  rents  but  refuse  to  pay  the  interest  and 
taxes,  and  there  is  doubt  whether  the  security  is  adequate,  a  receiver  will  be 
appointed.    Thomas  v.  Davis 1 

Mortgage  by  a  corporation  not  conforming  to  a  resolution  authorizing 

it  —  a  complaint  not  alleging  knowledge  by  its  stockholders  of  such  resolu- 
tion does  not  state  a  cause  of  action  for  the  reformation  of  the  mortgage — 
failure  of  the  mortgagor  to  refile  a  chattel  mortgage. 

Trust  Co.  v.  Universal  Talking  Co 207 

See  Equity. 

Foreclosure  of  a  mortgage  on  land  of  which  the  husband  is  seized,  by 

a  corporation  organized  for  that  purpose,  the  stock  of  which  the  husband 
afterwards  acquires  —  purchase  of  the  land  by  the  corporation  at  the  mort- 
gage foieclosure  sale  —  the  wife  is  concluded  by  the  mortgage  foreclosure 

decree.    Poillon  v.  Poillon 71 

See  Dower. 

Enforcement  of  coupons  detached  from  a  mortgage  bond. 

See  Bond. 

MOTION  AND  ORDER  —  Application  to  intervene  in  an  action  by  a  teacher 
against  a  trustee  of  a  school  district  alleged  to  be  acting  coUusively — condition 
imposed  that  the  intervening  parties  appear  by  the  trustee's  attorney — condi- 
tion stricken  out  and  tftc  intervening  parties  required  to  stipulate  not  to  tax 
costs  against  the  plaintiff. 

See  O'Connor  v.  Hendrick 482 

Form  of  order  entered  upon  a  remittitur  from  the  Court  of  Appeals  — 

remedy  if  the  remittitur  be  erroneous — an  order  at  Special  Term  concludes  a 
party  until  it  is  reversed  on  appeal. 

See  Zapp  v.  Carter 407 

Security  for  costs  —  right  thereto  not  waived  by  answering  a  complaint % 

where  an  amended  complaint  changing  the  capacity  in  which  the  defendant  is 
sued  is  served. 

See  Boyd  v.  United  States  Mortgage  &  Trust  Co 32 

Where  objectionable  testimony,  not  responsive  to  the  question,  is  given, 

an  objection  to  the  testimony  and  motion  to  strike  it  out,  is  sufficient. 

See  Helhken  v.  City  op  New  York 185 

An  extension  of  time  to  answer  is  a  waiver  of  objections  to  the  form  of  a 

complaint. 

See  Sherman  v.  McCarthy 542 

MUNICIPAL  CORPORATION  —  Specifications  for  bids  in  New  York  city  — 
what  specifications  do  not  authorize  Uie  acceptance  of  a  proposal  for  a  patented 
pavement.]  1.  The  officials  of  the  citjr  of  New  York  prepared  specifications 
for  the  paving  of  a  street*  which  provided  as  follows: 

"The  bidder  may,  at  his  option,  offer  to  lay  the  roadway  pavement  in  one 
or  other  of  the  following  three  methods  separately  described  and  designated 
herein,  as  indicated : 

"  Method  A.  Pavement  of  asphalt  blocks  three  inches  in  thickness,  with  a 
base  of  Portland  cement  concrete  and  mortar  three  inches  in  thickness. 

"Method  B.  Pavement  of  sheet  asphalt  two  inches  in  thickness,  with 
a  bituminous  concrete  binder  one  inch  and  a  Portland  cement  concrete  base 
three  inches  in  thickness. 

41  Method  C.  The  Warren  Patent  Bitulithic  Pavement  two  inches  in  thick- 
ness, with  a  base  of  bituminous  concrete  four  inches  in  thickness." 

"Method  C"  related  exclusively ' to  a  patented  pavement  which  the 
patentees  had  the  exclusive  right  to  lay. 

Held,  that  the  city  officials  were  prohibited  from  accepting  the  proposal 
for  the  patented  pavement  by  section  1554  of  the  revised  city  charter,  which 
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provides,  "Except  for  repairs,  no  patented  pavement  shall  be  laid  and 
no  patented  article  shall  be  advertised  for,  contracted  for  or  purchased, 
except  under  such  circumstances  that  there  can  be  a  fair  and  reasonable 
opportunity  for  competition,  the  conditions  to  secure  which  shall  be  pre- 
scribed by  the  board  of  estimate  and  apportionment/'  for  the  reason  that  a 
fair  and  reasonable  opportunity  for  competition  was  not  afforded  with 
respect  to  the  patented  pavement. 

That  the  three  kinds  of  pavement  were  materially  different  and  afforded 
no  standard  of  comparison  between  them  by  which  it  could  be  determined 
which  was  offered  at  the  lowest  price. 

8emblet  that  in  order  to  comply  with  the  provisions  of  the  charter  with 
respect  to  patented  pavements,  specifications  should  be  drawn  prescribing, 
in  general  terms,  the  character  of  the  pavement  and  the  nature  of  the  material 
to  be  used,  so  that  persons  in  a  position  to  lay  patented  or  unpatented 
pavements  conforming  to  such  general  specifications,  might  compete  there- 
for. Hie  right  to  accept  a  bid  for  a  patented  pavement  depends,  in  the 
first  instance,  on  its  being  the  lowest,  and,  if  not,  on  its  being,  in  the  judg- 
ment of  the  board  of  estimate  and  apportionment,  manifested  by  a  three- 
fourths  vote,  for  the  interest  of  the  city. 

Barber  Asphalt  Paving  Co.  *.  Willcox 245 

2. Water  rates  —  when  the  city  is  bound  by  meter  measurement  although 

the  meter  has  been  made  to  run  slowly.]  Upon  an  examination  of  a  water 
meter  installed  in  premises  in  the  city  of  New  York  it  was  found  that  eight 
of  the  ten  teeth  that  worked  the  dial  thereof  had  been  filed  off,  so  that  the 
meter  could  possibly  register  but  one-fifth  of  the  amount  of  water  used 
when  the  amount  was  over  1,000  feet.  The  water  department,  upon  dis- 
covering this  fact,  presented  to  the  occupant  of  the  premises  a  bill  charging 
him  with  five  times  the  amount  of  water  registered  upon  the  meter.  The 
occupant  having  refused  to  pay  this  amount,  the  department  attempted  to 
shut  off  the  water. 

The  occupant  of  the  premises  did  not  take  possession  of  the  premises  until 
some  time  after  the  meter  had  been  installed,  and,  so  far  as  appeared,  he 
had  not  tampered  with  the  meter  and  was  not  guilty  of  any  fraud. 

Held,  that  sections  473  and  475  of  the  revised  Greater  New  York  charter 
{Laws  of  1001,  chap.  466),  which  provide,  "In  all  such  cases  the  charge 
for  water  shall  be  determined  only  by  the  quantity  of  water  actually  used, 
as  shown  by  said  meters,  "and  also,  '"The  said  department  shall  make  out  all 
bills  and  charges  for  water  furnished  by  them  to  each  and  every  consumer  as 
aforesaid,  to  whose  consumption  a  meter  as  aforesaid  is  affixed,  in  ratable 
proportion  to  the  water  consumed,  as  ascertained  by  the  meter  on  his  or  her 
premises  or  places  occupied  or  used  as  aforesaid,"  contemplated  that  in 
snaking  a  charge  for  water  the  city  should  be  bound  by  the  amount 
registered  by  the  meter; 

That  the  occupant  of  the  premises  in  question  having  paid  the  amount 
indicated  by  the  meter,  the  city  could  not,  in  the  absence  of  any  proof 
that  he  was  responsible  for  the  defective  condition  of  the  meter,  cut  off  his 
supply  of  water  because  of  his  refusal  to  pay  the  bill  presented  to  him. 

Hbalt  v.  City  op  New  York 170 

8. Elevated  viaduct  for  street  purposes  over  a  street  of  which  the  fee  is  in 

the  city  —  the  damage  to  an  abutting  owner  is  damnum  absque  injuria.]  An 
owner  of  property  abutting  on  One  Hundred  and  Fiftjr-fifth  street  in  the 
borough  of  Manhattan,  city  of  New  York,  the  fee  of  which  street  is  held  by 
the  city  in  trust  for  highway  purposes,  is  not  entitled,  in  the  absence  of  any 
statutory  provision  therefor,  to  any  legal  or  equitable  relief  on  account  of 
the  construction  by  the  public  authorities  of  the  city  of  New  York,  pursu- 
ant to  chapter  576  of  the  Laws  of  1887,  of  the  elevated  viaduct  above  and 
upon  One  Hundred  and  Fifty-fifth  street,  which  viaduct  was  built  to  facili- 
tate public  travel  and  is  used  exclusively  for  ordinary  street  uses  and 
purposes. 

The  damage  suffered  by  the  abutting  owner  by  reason  of  the  construction 
©f  the  viaduct  is  damnum  absque  injuria.    Bauer  v.  City  op  New  York 36 

4. Assessment  for  a  street  opening  in  New  York  city  —  the  commissioners 

must  state  the  value  of  each  lot  assessed.']  Under  section  980  of  the  Greater 
New  York  charter  (Laws  of  1897,  chap.  878),  which  provides  that  in  no  case 
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shall  commissioners  of  estimate  and  assessment  appointed  in  a  street  opening 
proceeding  "  assess  any  house,  lot,  improved  or  unimproved  lands  more  than 
one-half  the  value  of  such  house,  lot,  improved  or  unimproved  land  as 
valued  by  them,"  the  report  of  such  commissioners  must  show  the  value, 
as  fixed  by  them,  of  the  lots  upon  which  an  assessment  for  benefits  is  imposed. 
A  statement  in  the  report  that  in  no  case  does  the  assessment  exceed  "  one- 
half  the  value  of  the  lot  assessed  as  valued  by  us/'  is  insufficient. 

Matter  of  Mayor  (Whitlock  Avenue) 18 

5. Legislative  power  over  highways  and  streets.]  The  Legislature  has  the 

supreme  control  of  streets  and  public  highways  and  has  the  right  to  regu- 
late and  restrict  their  use.    People  ex  rel.  Van  Norder  v.  Sewer  Com.  . .  665 

6. An  act  making  it  unlawful  for  haekmen  to  drive  on  a  street  soliciting 

patronage  is  constitutional.]  Section  40  of  chapter  686  of  the  Laws  of  1902, 
relative  to  the  village  of  Saratoga  Springs,  which  makes  it  unlawful  for  any 
hackman  to  "  permit  any  horse  or  vehicle  to  stand  in  any  public  street  of 
said  village  for  hire,  or  to  walk  or  drive  through  the  streets  soliciting  patron- 
age," is  constitutional.    Id. 

7. Revocation  of  a  hackman*  s  license  for  a  violation  of  a  condition  imposed 

therein.]  A  hackman  has  no  legal  right  to  carry  on  business  in  the  streets 
of  such  village,  and  where  he  accepts  a  license  conditioned  that  he  will  not 
"  permit  any  horse  or  vehicle  to  stand  in  any  public  street  of  said  village 
for  hire,  or  to  walk  or  drive  through  the  streets  soliciting  patronage,"  such 
license  may  be  revoked  if  he  violates  the  condition.    Id. 

8. Tlie  power  to  issue  the  license  is  discretionary.  ]    Semble,  that  the  person 

or  board  authorized  to  issue  the  license  is  clothed  with  a  discretion  to  grant 
or  revoke  it.    Id. 

9. What  evidence  establishes  a  violation  of  the  act.]    Evidence  that  about 

two  o'clock  on  a  September  afternoon  a  hackman  drove  slowly  up  and  down 
one  of  the  principal  streets  in  the  village  looking  to  the  right  and  left; 
that  he  continued  to  do  so  until  five  minutes  after  three,  when  a  man  on  the 
sidewalk  beckoned  to  him  and  that  he  took  him  into  his  surrey  and  drove 
away  with  him;  that  he  returned  with  such  person  in  about  ten  minutes  and 
received  fifty  cents  fare  from  him,  and  that  from  that  time  until  about 
half-past  five  o'clock  he  continued  to  drive  slowly  and  continuously  up 
and  down  such  street  looking  on  either  side  as  he  drove,  is  sufficient  to 
justify  a  finding  that  the  hackman  was  engaged  in  soliciting  patronage  upon 
the  streets  in  violation  of  the  statutes  and  of  his  license.    Id. 

10. Village  of  Canandaigua — it  may  issue  bonds  for  street  paving 

purposes.]  The  village  of  Canandaigua,  which  is  incorporated  under  a  special 
act  (Laws  of  1898,  chap.  666),  has  power,  under  sections  128  and  840  of  the 
Village  Law  (Laws  of  1897,  chap.  414,  as  amd.  by  Laws  of  1908,  chap.  617), 
to  issue  bonds  for  street  paving  purposes. 

Section  4  of  title  7  and  section  27  of  title  9  of  the  charter  of  the  village  are 
not  inconsistent  with  the  existence  of  the  power  to  issue  bonds  for  such 
purposes.    Village  of  Canandaigua  v.  Hayes 886 

11. What  proceedings  must  be  taken  to  authorise  it.]    Semble.  that  the 

proceedings  for  the  submission  to  the  taxpayers  of  the  village  of  the  propo- 
sition to  issue  the  bond9  must  be  taken  under  sections  55,  59  and  60  of  the 
Village  Law,  construed  in  connection  with  section  5  of  the  General  Municipal 
Law,  and  not  under  sections  2  and  3  of  title  7  of  the  charter  of  the  village. 

Where,  however,  the  village,  in  attempting  to  secure  authority  to  issue 
the  bonds,  proceeds  under  sections  2  and  8  of  title  7  of  the  charter,  but  does 
not  comply  with  the  provision  of  section  3  of  such  title  which  provides, 
"Before  any  tax  for  a  special  purpose  can  be  levied,  a  resolution  specifying 
the  purpose,  and  the  amount  required,  and  whether  it  shall  be  raised  in  one 
sum  or  in  annual  installments  and,  if  in  annual  installments,  the  number 
thereof,  and  the  amount  of  each,  shall  be  passed  by  the  board  of  trustees," 
nor  comply  with  section  5  of  the  General  Municipal  Law  which  provides 
that  where  a  funded  debt  is  contracted  by  a  municipal  corporation,  the  resolu- 
tion proposing  it  "  shall  provide  for  raising  annually  by  tax  a  sum  sufficient 
to  pay  the  interest  and  the  principal  as  the  same  shall  become  due/'  the 
proceedings  are  fatally  defective. 


Digitized  by 


Google 


664  INDEX. 

XUOTGXFAL  OOBPOBATIOK  —  Continued.  pam. 

A  statement  in  the  resolution  providing  for  the  tame  of  bonds,  •'  That 
a  sum  sufficient  to  pay  the  interest  and  principal  of  said  bonds,  as  the  same 
shall  become  due,  be  raised  by  an  annual  tax,  as  other  taxes  for  general  pur- 
poses in  said  Village  are  raised/'  is  not  a  sufficient  compliance  with  section 
5  of  the  General  Municipal  Law. 

Semble,  that  the  resolution  should  state  the  installments  in  which  the  bonds 
were  to  be  made  payable  snd  which  were  to  be  met  every  year.    Id. 

12.  Local  improvement  —  unequal  assessments  reviewed  by  certiorari.] 

If  a  person  assessed  for  a  local  improvement  claims  that  his  property  has  been 
unequally  assessed  in  comparison  with  that  of  other  property  in  the  assess- 
ment area,  his  remedy  is  by  a  writ  of  certiorari  to  review  the  assessors'  action. 
In  such  a  case  the  vice  does  nut  pervade  the  entire  assessment,  but  a  reassess- 
ment may  be  ordered  by  the  court.    Donovan  v.  City  of  Oswego 897 

13.  Where  the  entire  assessment  is  illegal  the  review  may  be  by  suit  in 

equity.]  If  the  local  improvement  was  made  without  authority  or  if  the 
assessors  did  not  have  jurisdiction  to  levy  the  assessment  or  levied  it  upon 
an  entirely  wrong  principle,  the  vice  extends  to  the  entire  assessment  and 
the  property  owners  may  attack  the  assessment  by  an  action  in  equity.    Id. 

14.  — —  The  assessors  in  determining  the  principle  of  assessment  act  judi- 
cially.] In  determining  the  principle  upon  which  an  assessment  for  a  local 
improvement  shall  be  based  the  assessors  act  Judicially,  and  their  determi- 
nation will  not  be  disturbed  unless  it  is  apparent  that  the  principle  adopted 
was  incorrect  and  unfair  to  the  property  owners.    Id. 

15.  Adoption  of  a  uniform  rate  per  foot  of  frontage  allowable.]    The 

adoption  by  the  assessors  charged  with  the  duty  of  apportioning  the  expense 
of  paving  a  city  street  nearly  half  a  mile  in  length,  of  a  uniform  rate  per 
foot  of  frontage  is  not  improper,  even  though  the  buildings  upon  one  of  the 
blocks  of  the  street  in  question  are  worth  twenty  times  as  much  as  the 
buildings  on  another  block  of  such  street.    Id. 

16.  Assessment  for  a  local  improvement  in  tlie  city  of  Oswego  —  inclusion 

therein  of  a  sum  for  incidental  expenses.]  The  inclusion  in  the  estimated  cost 
of  a  local  improvement  in  the  city  of  Oswego  of  a  five  per  cent  contingent 
fund,  intended  to  meet  reasonable  and  incidental  expenses  which  would 
inevitably  arise  in  the  construction  of  the  improvement  and  which  it  was 
difficult  to  itemize,  does  not  render  the  assessment  for  the  local  improve- 
ment invalid,  especially  in  view  of  the  provision  of  section  256  of  the 
charter  (Laws  of  1895,  chap.  394,  as  amd.  by  Laws  of  1897,  chap.  263)  which 
requires  the  excess  of  the  assessment  to  be  returned  ratably  to  those  from 
whom  it  was  collected.    Id. 

17.  Consent  of  property  owners  where  part  is  to  be  paid  out  of  the  high- 
way fund.]  Under  section  258  of  the  charter,  which  prohibits  the  common 
council  from  ordering  a  local  improvement,  the  cost  of  which  shall  exceed 
$10,000,  except  upon  the  consent  of  a  majority  of  the  property  owners  liable 
to  assessment  therefor,  and  that  such  section  shall  not  be  applicable  to  a  local 
improvement,  the  cost  of  which  is  "  to  be  defrayed  from  moneys  raised  or  to 
be  raised  by  virtue  of  a  special  election,"  the  consent  of  a  majority  of  the 

J>roperty  owners  is  not  necessary  where  a  portion  of  the  cost  of  a  local 
mprovement  is  to  be  paid  out  of  the  highway  fund  raised  by  virtue  of  a 
special  election.    Id. 

18. Inclusion  of  the  cost  of  aas  and  water  connections.]    The  power 

given  to  the  common  council  to  include  in  a  local  assessment  for  paving  a 
street  "  all  curbing  or  other  structures  incident  to  such  pavement  and  laid 
at  the  same  time  therewith"  extends  to  water  and  gas  connections  with 
mains  existing  in  the  street  at  the  time  the  pavement  is  being-laid.    Id. 

19. Public  notice  thereof]    The  public  notice  of  the  intention  to  order 

the  public  improvement  required  by  section  141  of  the  charter  need  not 
mention  the  making  of  the  gas  and"  water  connections,  as  they  are  subsid- 
iary to  the  laying  of  the  pavement.    Id. 

20.  Consent  of  owners  thereto.]  Section  44  of  the  charter,  which  pro- 
vides, "  The  common  council  shall  not  have  power,  and  is  hereby  forbidden 
to  grant  permission  to  any  person,  company  or  corporation  to  lay  or  place 
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in,  upon  or  under,  or  encumber  in  any  manner,  any  of  the  streets  *  *  * 
with  *  *  *  gas  or  water  mains  or  pipes  *  *  *  without  and  until  the 
legal  consent  in  writing,  duly  acknowledged,  of  at  least  one-half  of  the  owners 
or  abutting  property  shall  first  have  been  obtained  and  filed  with  the  city 
clerk,"  does  not  apply  to  the  making  of  the  gas  and  water  connections  in 
such  a  case.    Id. 

21. Liability  of  a  city  in  respecPM  making,  enforcing,  repealing  or 

suspending  ordinances.]  A  city  is  not  liable  for  a  failure  to  enact  and 
enforce  ordinances,  nor  for  the  repeal  of  any  ordinance. 

The  suspension  of  an  ordinance  does  not  constitute  a  license  to  do  the 
acts  prohibited  by  the  ordinance,  but  merely  prevents  a  prosecution  for  the 
penalty  imposed  by  the  ordinance  during  the  period  of  such  suspension. 

Landau  v.  City  op  New  York 50 

22. Person  killed  in  a  street  of  the  city  of  yew   York  by  a  premature 

explosion  of  fireworks  —  tlufact  that  tlie  ordinance  relating  to  the  discharge  of 
fireworks  had  been  suspended  does  not  render  the  city  liable.]  The  passage  by 
the  board  of  aldermen  of  the  city  of  New  York  and  the  approval  by  the 
mayor  of  that  city  of  the  following  resolution:  "Resolved,  that  the  ordi- 
nances relating  to  the  discharge  of  fireworks  in  the  city  of  New  York  be 
and  the  same  are  hereby  suspended  so  far  as  they  may  apply  to  meetings 
and  parades  of  political  parties  or  associations  during  the  campaign  of  1902; 
such  suspension,  however,  to  continue  only  until  November  10, 1902,  and  to  be 
subject  to  such  restrictions  and  safeguards  as  the  Police  Department  may 
determine  as  necessary,"  does  not  render  the  city  liable  for  the  damages 
resulting  from  the  death  of  a  person,  who,  while  on  a  public  street  in  said 
city  on  November  4,  1902,  was  killed  by  the  premature  explosion  of  fire- 
works which  were  being  set  off  in  the  street  by  a  political  organization, 
where  it  appears  that,  although  the  resolution  was  transmitted  by  the  city 
clerk  without  action  on  the  part  of  the  board  of  aldermen  to  the  police 
department  of  the  city,  no  one  connected  with  the  police  department  was 
applied  to  or  gave  any  permission  for  the  display  of  fireworks  or  did  any- 
thing concerning  the  matter  except  to  endeavor  to  regulate  the  crowd.    Id. 

28. Construction  of  the  resolution  suspending  the  ordinance.  ]  The  resolu- 
tion cannot  be  construed  as  conferring  authority  on  the  police  department 
to  license  the  display  of  fireworks  during  political  celebrations,  for  the 
reason  that  it  would  not  be  competent  for  the  board  of  aldermen  thus  to 
delegate  legislative  power,  and  for  the  additional  reason  that  this  was  not 
the  intention  of  the  resolution  and  was  tnot  so  understood  by  the  police 
department.     Id. 

24. Responsibility  of  the  city  for  the  acts  or  omissions  of  the  police.  ]    The 

city  is  not  liable  for  the  acts  or  omissions"  of  the  members  of  the  police 
force.    Id. 

25. Proof  that  no  similar  accident  had  ever  happened  before  is  competent.] 

In  any  event,  it  is  improper  for  the  court  to  refuse  to  allow  the  city  to  show 
that  similar  exhibitions  with  the  same  kind  of  fireworks  had  been  given  a 
great  number  of  times  without  accident,  and  to  refuse  to  submit  to  the 
Jury  the  question  whether  the  display  of  fireworks  constituted  a  nuisance. 

Negligence  —  collision  between  a  street  car  and  a  hook  and  ladder 

truck  —  proper  charge  in  an  action  brought  by  the  city  to  recover  damages 
for  injury  to  the  truck —  miscalculation  by  both  the  driver  of  the  truck  and 
the  motorman — right  of  way  given  by  law  to  the  truck  —  care  required  of 
the  motorman  — his  failure  to  use  the  most  efficient  remedy  in  an  emergency 
—  duty  of  the  driver  of  the  truck  — at  what  rate  of  speed  the  car  should  be 

run.    City  of  New  York  v.  Metropolitan  St.  R.  Co 66 

See  Negligence. 

A  municipality  has  not,  except  by  legislative  grant,  the  right  to  dis- 
pose of  street  railroad  franchises — the  legislature  may  impose  restrictions 
on  its  exercise — a  sum  paid  annually  therefor  is  "in  the  nature  of  a  tax  "  — 
such  amount  should  be  deducted  from  the  special  franchise  tax— what 
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local  taxes  should  not  be  so  deducted  —  form  of  the  special  franchise  tax 
assessment  —  such  tax  is  not  a  violation  of  the  Milburn  agreement. 

Hberwagbn  v.  Obosstown  Street  R  Co 275 

See  Tax. 

Negligence  —  destruction  of  shade  trees  in  a  street  by  gas  —  liability 

of  the  gas  company  to  an  abutting  owner  who  does  not  own  the  fee  of  the 
street  —  a  reference  in  a  deed  to  a  map  whose  lines  do  not  conform  to 
street  lines  as  actually  laid  out — the  title  passes  to  the  street  line  as  actually 

laid  out  and  used.    Donahue  v.  Keystone  Oas  Co 886 

See  Negligence. 

Assessment  for  personal  tax  —  what  affidavit  as  to  residence  elsewhere 

is  sufficient  to  require  the  vacation  of  the  assessment,  in  the  absence  of  other 
proof  —  notice  to  the  person  assessed  as  to  the  insufficiency  of  the  affidavit — 

when  necessary.    People  ex  bel.  Thomas  v.  Feitner 9 

See  Tax. 

Street  railroad,  having  the  consent  neither  of  the  public  authorities 

nor  abutting  owners  —  it  is  a  trespasser  —  right  of  an  abutting  owner,  not 
owning  the  fee  of  the  street,  to  restrain  the  running  of  cars  in  front  of  his 

lot    Henning  v.  Hudson  Valley  R.  Co 493 

See  Railroad. 

Mechanic's  lien  for  a  public  improvement  —  the  notice  need  not  be 

verified.    Clapper  v.  Strong 696 

See  hiss. 

MURDER —  Evidence  as  to  the  corpus  delicti  on  a  murder  trial — assumption 
thereof  by  both  parties  on  the  trial  —  exclamation  by  a  witness,  indicating  the 
impression  made  by  an  occurrence  upon  her  mind — admission  in  evidence  of  a 
knife  as  the  one  used  in  committing  the  murder — charge  as  to  guilt,  where  sev- 
eral persons  act  with  a  common  purpose  —  a  failure  to  submit  one  quesfion  and 
the  submission  of  another  to  the  jury  in  each  case  in  the  prisoners  favor — it  is 
not  a  ground  for  reversal  on  his  part  —  charge  as  to  reasonable  doubt. 

See  People  v.  Lagroppo 219 

Under  what  proof  a  *  *  billy  "  should  be  received  in  evidence  and  be  consid- 
ered by  the  jury  —  the  fad  that  the  accused  did  not  run  away  after  the  killing  . 
should  be  considered — good  character  may  be  a  sufficient  reason  for  believing  thai 
evidence  adverse  to  the  accused  is  false. 

See  People  v.  Childs 56 

MUTUAL  AID  ASSOCIATION: 

See  Insurance. 

NECESSARIES  —  For  a  child. 
See  Parent  and  Child. 

NEGLIGENCE  — Duty  of  an  infant,  non  sui  Juris,  to  exercise  care  com- 
mensurate with  its  years  and  intelligence — whether  it  does  so  is  a  question  for 
the  jury.]  1.  In  an  action  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  a  child  Ave  and  a  half  years  of  age,  who, 
during  the  daytime,  was  struck  and  killed  by  one  of  the  defendant's  street 
cars,  it  appeared  that  the  child  was,  for  her  age,  particularly  bright,  active, 
alert  and  intelligent. 

The  court  in  its  charge  left  it  to  the  jury  to  say  whether  or  not  the  child 
was  sui  juris,  and  instructed  them,  if  they  found  that  she  was,  she  was 
chargeable  with  her  own  negligence,  but  that  if  they  found  she  was  non 
sui  juris,  then  she  was  not  chargeable  with  her  own  negligence,  but  only 
with  the  negligence  of  the  person  having  her  in  charge. 

The  defendant  requested  the  court  to  charge  as  follows:  "that  the  child, 
under  the  circumstances,  was  required  to  exercise  some  care,  and  if  it 
failed  to  exercise  any  care  it  was  guilty  of  negligence,  which  negligence  was 
imputable  to  the  plaintiff  even  though  the  child  should  be  non  sui  juris." 
The  court  declined  to  charge  other  than  it  had  already  done. 

Held,  that  the  ruling  was  erroneous. 

Semble,  that  an  infant,  whether  he  be  sui  juris  or  non  sui  juris,  is  not,  in 
law,  excused  from  exercising  such  care  as  is  commensurate  with  his  years 
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and  intelligence  in  approaching  and  passing  known  objects  and  places  of 
.  danger. 

That  when  an  infant  is  so  young  that  it  has  no  judgment  and  is  not 
expected  to  avoid  danger,  the  only  negligence  that  can  be  imputed  to  it  is 
that  of  the  person  having  it  in  charge. 

That  when  a  child  is  old  enough  to  have  any  experience  and  intelligence, 
it  becomes  a  question  for  the  jury  whether  he  exercised  the  degree  of  care 
and  caution  which  should  be  expected  from  one  of  his  age,  experience  and 
intelligence,  and  if  they  find  that  he  failed  to  exercise  such  degree  of  care 
and  caution,  it  is  their  duty  to  deny  him  any  redress. 

That,  under  the  charge  as  made  and  the  refusal  to  charge,  the  jury  might 
have  found  that  the  child  was  non  sui  juris,  and  still  had  enough  knowl- 
edge and  experience  to  appreciate  the  danger  which  threatened  her,  but  was 
not  called  upon  to  exercise  such  knowledge  and  experience  in  any  manner, 
and  hence  the  jury  might  have  been  led  into  holding  the  defendant  responsi- 
ble even  if  the  child  ran  heedlessly  into  the  car. 

That  the  refusal  to  charge  as  requested  was  consequently  harmful  to  the 
defendant  and  required  the  reversal  of  a  judgment  entered  upon  a  verdict  in 
favor  of  the  plaintiff.    Atchason  v.  United  Traction  Co 571 

2. Injury  on  a  defective  town  bridge  —  statement  of  cause  of  action  to 

be  served  on  the  supervisor  of  the  town — proof  of  an  injury  not  specified  in  the 
statement  held  to  be  competent— verdict  in  excess  of  the  amount  alleged  in  the 
statement.]  Section  16  of  the  Highway  Law  (Laws  of  1890,  chap.  568)  pro- 
vides that  no  action  shall  be  brought  against  a  town  to  recover  damages  for 
personal  injuries  resulting  from  a  defect  in  a  town  highway  or  bridge  exist- 
ing because  of  the  negligence  of  the  commissioner  of  highways  of  such 
town,  "  unless  a  verified  statement  of  the  cause  of  action  shall  have  been  pre- 
sented to  the  supervisor  of  the  town  within  six  months  after  the  cause  of 
action  accrued." 

A  person  who,  on  August  4,  1901,  had  sustained  personal  injuries  upon 
a  defective  town  bridge,  filed  a  statement,  alleging,  among  other  things, 
"  That  by  reason  thereof  the  claimant  was  badly  bruised  and  suffered  a 
severe  -injury  to  her  right  leg  at  and  about  the  knee;  sustained  a  severe 
shock ;  was  made  sick ;  suffered  much  pain ;  is  so  far  disabled  lhat  she  is 
compelled  to  lie  in  bed  and  has  been  obliged  to  pay  large  sums  of  money 
for  medical  attendance  and  care  and  has  been  incapacitated  from  attending 
to  her  ordinary  duties  in  caring  for  herself  or  deriving  any  benefit  from  her 
visit  among  her  friends  and  acquaintances —  to  her  great  damage  in  the  sum 
of  one  thousand  dollars." 

In  February,  1902,  the  claimant  commenced  her  action  against  the  town, 
and  upon  the  trial  was  permitted,  over  the  objection  of  the  defendant,  to 
prove,  in  addition  to  the  injuries  to  the  right  leg  at  and  about  the  knee,  the 
existence  of  an  xntercapsular  fracture,  an  injury  of  a  serious  nature  to  the 
hip.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $4,500,  which 
the  court  refused  to  reduce  to  $1,000,  the  amount  stated  in  the  statement 
served. 

The  complaint  in  the  action  was  broad  enough  to  admit  proof  of  the 
injuries  shown  and  it  demanded  judgment  for  $5,000  damages.  It  did  not 
appear  that  at  the  time  the  plain  tin  served  the  statement  she  intended  to 
misrepresent  the  extent  of  her  injuries,  and  she  contended  that  she  did  not 
discover  the  real  nature  and  extent  of  such  injuries  until  just  before  the 
trial. 

Held,  that  the  judgment  entered  upon  the  verdict  should  be  affirmed; 

That  the  plaintiff,  being  ignorant  of  the  real  extent  of  her  injuries  when 
she  verified  the  statement  of  the  cause  of  action  and  the  statement  having 
served  the  object  intended  to  be  accomplished  by  the  statute,  viz.,  to  give 
the  town  notice  of  the  claim,  such  statement  did  not  operate  to  limit  proof 
of  the  actual  extent  of  the  plaintiff's  injuries  nor  the  amount  of  damages 
which  she  could  recover.    Eggleston  v.  Town  of  Chautauqua 814 

8. Employers*  Liability  Act  —  measure  of  the  liability  imposed  upon 

employers  by  it  J]  In  an  action  brought  under  the  Employers'  Liability  Act 
(Laws  of  1902,  chap.  600)  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  while  in  the  employ  of  the  defendant,  it  appeared  that  the 
defendant  was  engaged  in  the  erection  of  a  building  and  that  the  work  was 
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in  charge  of  a  superintendent  -who  hired  and  discharged  the  men  and  directed 
their  work;  that  for  the  purpose  of  raising  large  roof  timbers  the  super- 
intendent erected  on  the  floor  of  the  upper  story  a  shears  derrick;  that  the 
legs  of  the  derrick  were  planted  a  few  feet  back  from  the  face  of  the  build- 
ing and  that  it  was  suspended  over  the  edge  of  the  building  at  an  angle 
of  about  forty -five  degrees  by  a  guy  rope  running  to  the  rear;  that  at  the 
time  of  the  erection  of  the  derrick  the  superintendent's  attention  was  called 
to  the  fact  that  the  derrick  should  be  secured  by  a  guy  rope  running  to 
the  front,  but  that  the  superintendent  refused  to  support  it  in  that  manner, 
although  it  appeared  that  it  was  customary  and  proper  to  do  so;  that  as  the 
first  timber  was  being  lifted  by  the  derrick  the  superintendent  called  the 
plaintiff  from  his  work  in  another  portion  of  the  building  and  directed  him 
to  help  haul  it  in  between  the  legs  of  the  derrick;  that  while  the  super- 
intendent and  the  plaintiff  were  so  engaged  the  derrick  fell  over  backward 
Btriking  the  plaintiff  and  injuring  him. 

The  plaintiff  knew  nothing  as  to  the  manner  in  which  the  derrick  had  been 
constructed  or  was  supported,  and  was  working  with  his  back  to  the  derrick 
when  it  fell  upon.  him. 

Held,  that  the  jury  were  justified  in  finding  that  the  superintendent  was 
guilty  of  negligence  and  that  the  plaintiff  was  free  from  contributory 
negligence; 

That  the  defendant  was  consequently  liable  under  the  terms  of  the 
Employers'  Liability  Act; 

That  the  effect  of  the  Employers'  Liability  Act  is  to  take  from  the 
employer  the  defense  of  common  employment  where  injury  results  to  an 
employee  through  the  negligence  of  one  whose  sole  or  principal  duty  is  that 
of  superintendence,  at  least  where  the  negligence  related  to  the  place  of 
the  performance  of  the  work  and  the  construction  of  appliances  for  its 

{>rosecution;  and  it  cannot  be  construed  as  making  an  employee  a  mere 
icensee  to  whom  the  employer  owes  no  duty  of  exercising  reasonable  care. 

Bellegarde  v.  Union  Bag  &  Paper  Co 577 

4. A  foreign  statute  re-enacted  by  the  State  of  New  York  mil  be  con- 
strued as  interpreted  in  the  foreign  country.]  When  a  statute  of  a  foreign 
jurisdiction  is  re-enacted  in  the  State  of  New  York,  it  should  be  construed 
m  accordance  with  the  interpretation  placed  upon  it  by  the  courts  of  the 
jurisdiction  from  which  it  was  taken.    Id. 

5. Collision  between  a  wagon  and  a  railroad  train  —  contributory  negli- 
gence, not  imputed  to  a  woman  riding  with  her  husband —  injury  to  their  child — 
proof  as  to  the  expense  incurred  for  a  physician's  services,  not  paid  for — extra 
nursing  and  care  of  the  child.]  In  an  action  brought  by  a  woman  to  recover 
for  money  expended  and  liabilities  incurred  for  medicine  and  medical 
expenses  for  her  infant  child,  it  appeared  that  while  the  plaintiff,  with  her 
husband  and  infant  child,  was  riding  in  a  carriage  across  the  defendant's 
railroad  at  a  crossing,  the  carriage  was  struck  by  one  of  the  defendant's 
trains  which  had  given  no  warning  of  its  approach,  and  the  plaintiffs  hus- 
band was  killed  and  her  child  injured. 

At  the  time  of  the  collision,  in  which  the  wagon  was  struck  on  the  right 
side,  the  plaintiff's  husband  was  driving  and  the  plaintiff  was  sitting  on  his 
left  holding  in  her  arms  the  child,  which  was  then  fifteen  months  old.  The 
accident  occurred  on  a  stormy  and  sleety  night  in  November.  Both  the 
plaintiff  and  her  husband  were  unfamiliar  with  the  crossing,  and  the  train 
could  only  be  seen  for  a  distance  of  about  sixty  feet  before  the  track  was 
reached. 

Held,  that  it  could  not  be  said  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  matter  of  law  in  failing  to  look  around  her  husband  to  observe 
the  approach  of  the  train; 

That  while  it  was  probably  true  that  the  plaintiff  could  recover  for  any 
liability  she  incurred  for  physician's  services  rendered  necessary  by  her  child's 
injuries,  even  though  she  had  not  paid  those  claims,  and  no  demand  for  pay- 
ment had  been  made  upon  her,  it  was  necessary  that  the  nature  and  extent  of 
such  liability  should  be  clearly  established  before  the  defendant  could  be 
called  upon  to  pay  the  amount  thereof? 

That,  there  being  no  proof  of  any  liability  incurred  for  nursing  the  child, 
or  as  to  the  extra  time  and  nursing  required  of  the  plaintiff,  it  was  improper 
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for  the  court  to  charge  that  the  jury  might  estimate  the  time  and  award  a 
reasonable  sum  for  extra  nursing  and  care  required  by  the  child. 

Heatbb  v.  Delaware,  L.  &  W.  R.  R.  Co 495 

6.  Liability  of  a  railroad  company  for  the  shooting,  by  iU  employee,  who 

it  also  a  police  officer,  of  a  person  stealing  a  ride.]  In  an  action  brought  to 
recover  damages  resulting  from  the  death  of  the  plaintiff's  intestate,  it  appeared 
that  the  intestate  was  stealing  a  ride  upon  one  of  the  defendant's  freight 
trains  as  it  came  into  the  village  of  Salamanca;  that,  his  presence  being 
discovered,  he  Jumped  from  the  car  and  was  chased  by  one  Wheeler;  that 
after  he  and  Wheeler  had  passed  beyond  the  defendant's  right  of  way, 
Wheeler  called  upon  him  to  stop,  and  upon  his  failure  to  do  so,  Wheeler 
fired  a  revolver,  the  bullet  from  which  struck  and  killed  the  intestate.  It 
was  assumed  that  Wheeler's  act  was  negligent  and  not  willful. 

Wheeler  was  a  policeman  of  the  village  of  Salamanca,  a  constable  of  the 
town  of  Salamanca,  and  a  deputy  sheriff  of  the  county.  He  was  also  in  the 
employ  of  the  defendant,  with  instructions  to  protect  "the  company's  interest 
on  the  right  of  way,  to  keep  tramps  from  trains,  and  look  after  robberies  that 
might  occur  at  stations  and  on  freight  cars,  in  the  yards  and  on  the  tracks  and 
in  the  station,  and  look  after  persons  in  an  intoxicated  condition  on  the  com- 
pany's property,  and  generally  to  look  after  crimes  committed  against  the 
railroad  company  on  the  right  of  way." 

Testimony  was  also  given  that  it  was  a  part  of  his  duty  as  an  employee 
of  the  defendant  to  drive  and  keep  trespassers  from  the  company's  property; 
that  his  duties  were  not  limited  to  keeping  trespassers  off  the  trains  where  it 
was  to  the  company's  interest  to  keep  them  out  of  the  yard;  that  this  was 
largely  committed  to  his  discretion. 

Held,  that  as  the  intestate  had  committed  a  misdemeanor  in  Wheeler's 
presence,  it  was  his  duty,  as  a  public  officer,  to  arrest  him  and  that,  as  the 
defendant  had  no  authority  to  forbid  him  or  restrain  him  from  making  such 
an  arrest,  it  was  not  liable  for  the  shooting. 

Sharp  c.  Erie  Railroad  Co 602 

7.  Liability,  to  a  servant  of  a  third  person,  of  one  who  furnishes  a  defec- 
tive appliance  to  be  used  in  the  work  in  which  the  servant  is  engaged.']  A  cor- 
poration owning  a  grain  elevator  and  a  steam  shovel  and  other  appliances 
used  in  transferring  grain  from  vessels  into  the  elevator  had  an  arrangement 
with  an  association  called  the  Lake  Carriers'  Association,  pursuant  to  which, 
when  a  vessel  loaded  with  grain  came  to  an  elevator  belonging  to  the  corpora- 
tion, scoopers  in  the  employ  of  the  Lake  Carriers'  Association  would  remove 
the  cargo  of  grain  with  the  steam  shovel  and  tackle.  The  elevator  company 
received,  for  the  use  of  its  shovel  and  appliances,  a  dollar  and  twenty  cents  for 
each  thousand  bushels  unloaded.  It  employed  a  man  known  as  a  shoveltender 
to  exercise  general  superintendence  over  the  steam  shovel  and  to  furnish  any 
supplies  or  make  any  repairs  necessary. 

Held,  that  the  elevator  company,  having  for  an  adequate  compensation 
undertaken  to  furnish  the  appliances  for  unloading  the  grain,  assumed  an  obli- 
gation to  the  scoopers  to  furnish  fitting  appliances,  and  that  the  scoopers  had 
a  right  to  assume  that  the  elevator  company  had  performed  this  obligation; 

That  the  elevator  company  was,  therefore,  liable  for  the  damages  resulting 
from  the  death  of  a  scooper,  who,  while  engaged  in  the  performance  of  his 
work,  was  killed  in  consequence  of  the  breaking  of  a  defective  rope  used  in 
connection  with  the  steam  shovel,  where  the  result  was  one  which  might 
have  been  anticipated.    Connors  v.  Great  Northern  Elevator  Co 811 

8.  Injury,  from  the  sudden  starting  of  a  street  car,  to  one  alighting 

therefrom — charge  as  to  the  burden  of  proof  in  reference  to  the  cause  of  the 
sudden  starting  of  the  car.]  The  law  imposes  upon  a  common  carrier  an 
obligation  to  give  to  its  passengers  an  opportunity  to  alight  from  the  car, 
and  a  failure  to  perform  that  duty  constitutes  negligence. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  the  plain- 
tiff gave  evidence  tending  to  show  that  she  was  a  passenger  upon  one  of  the 
defendant's  street  cars,  and  that  while  she  was  alighting  from  the  car  after 
It  had  come  to  a  stop,  it  started  forward  with  a  jerk,  throwing  her  into  the 
street. 

The  conductor  of  the  car  testified  that  the  place  in  question  was  a  regular 
stopping  place,  but  that  the  plaintiff  stepped  off  the  car  backwards  before 
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it  had  come  to  a  full  stop,  although  he  warned  her  to  wait  until  the  car 
stopped. 

Held,  that  a  charge  "that  if  the  jury  find  the  car  had  stopped  and  that 
Mrs.  Bente  was  preparing  to  alight  and  the  car  gave  a  start  or  lerk  before 
she  had  a  reasonable  opportunity  to  alight,  unless  this  start  or  Jerk  is  sat- 
isfactorily explained  by  the  defendant,  it  was  guilty  of  negligence,  and  it 
was  not  incumbent  upon  the  plaintiff  to  prove  what  caused  the  start  or 
jerk,"  was  proper; 

That  such  charge  was  not  susceptible  of  being  construed  as  a  charge  that, 
if  the  jury  found  that  the  plaintiff's  version  of  the  accident  was  true,  the 
defendant  was  liable  as  a  matter  of  law. 

Bente  v.  Metropolitan  Street  R.  Go 213 


Liability  of  a  gns  company  to  a  tenant  injured  by  an  explosion  of 
_  plumber  residing  in  a  tenement  house  was  requested  by  the  j; 
building  to  go  into  the  cellar  and  attend  to  a  leak  in  the  gas  ] 


gas.]  A  plumber  residing  in  a  tenement  house  was  requested  by  the  janitor 
of  the  building  to  go  into  the  cellar  and  attend  to  a  leak  in  the  gas  pipes. 
Upon  attempting  to  enter  the  cellar  with  a  lighted  candle,  an  explosion 


of  gas  occurred  and  he  was  injured.  He  thereupon  brought  an  action  against 
the  gas  company  which  supplied  the  house  with  gas  and  recovered  a  judg- 
ment against  it. 

On  the  trial  of  this  action  it  appeared  that  a  short  time  prior  to  the 
explosion  an  employee  of  the  $as  company  inspected  the  cellar  for  the 
purpose  of  ascertaining  the  location  of  the  leak,  and  that  he  reported  that 
the  pipes,  with  the  care  of  which  the  gas  company  was  chargeable,  were 
in  order,  and  suggested  that  the  defect  was  in  the  pipes  cared  for  by  the 
landlord. 

The  only  explanation  of  the  cause  of  the  explosion  was  that  a  nut  or  cap 
which  covered  an  opening  in  a  T  fixture,  not  put  in  by  the  gas  company, 
which  cap  was  apparently  in  place  when  the  employee  of  the  gas  company 
made  his  examination,  had  come  off  and  been  replaced  by  a  cork. 

Held,  after  a  consideration  of  the  evidence  adduced  on  the  trial,  that  the 
plaintiff  had  not  proved  any  negligence  on  the  part  of  the  gas  company  or 
its  employees  and  that  the  judgment  should  be  reversed. 

king  v.  Consolidated  Gas  Co 166 

10. Basis  of  recovery  by  a  father  for  injury  to  his  infant  son  —  it  does 

not  cover  Jie  son's  support  after  arriving  at  age,  or  tlie  father's  loss  of  time 
or  his  services  in  his  son's  care,  or  his  loss  of  business.]  In  an  action  brought 
by  a  father,  whose  infant  son  had  been  injured  by  the  alleged  negligence 
of  the  defendant,  to  recover  damages  for  the  loss  of  the  infant's  services, 
the  court  charged,  "you  can  allow  to  the  father,  the  plaintiff  in  this  case, 
all  the  actual  loss  sustained  by  reason  of  this  injury  to  the  child,  and  ill- 
ness, including  his  own  services  in  taking  care  of  him,  his  neglect  of  busi- 
ness in  consequence  of  the  child's  illness,  and  the  necessary  charges  for 
medical  services,  medicine,  nursing,  and  all  the  necessary  expenses  and 
loss  incurred,  as  the  natural  and  approximate  result  of  the  injury.  And 
also  his  prospective  loss  by  being  deprived  of  the  child's  services  during  the 
remainder  of  his  minority,  as  well  as  the  probable  prospective  loss  Jrom  being 
compelled  to  support  the  child  in  consequence  of  the  injury. " 

Held,  that  the  charge  was  erroneous  in  that  it  improperly  instructed  the 
jury  that  the  plaintiff  was  entitled  to  recover  for  the  maintenance  of  the 
child  after  it  became  twenty -one  years  of  age,  and  that  the  plaintiff  could 
recover  for  his  own  loss  of  time,  for  his  services  in  taking  care  of  the  child, 
and  also  for  the  neglect  of  business  in  consequence  of  the  child's  illness. 

Ceigler  v.  Hopper-Morgan  Co 879 

11. Collision  between  a  street  car  and  a  hook  and  ladder  truck  —  proper 

charge  in  an  action  brought  by  the  city  to  recover  damages  for  injury  to  the  truck 
— miscalculation  by  both  the  driver  oftlie  truck  and  the  motorman — right  of 
way  given  by  law  to  tlie  truck.]  In  an  action  brought  by  the  city  of  New  York 
against  a  street  railway  company  to  recover  damages  for  injuries  done  to  a 
hook  and  ladder  truck  owned  by  the  city,  which,  while  on  its  way  to  a  fire, 
was  struck  by  one  of  the  defendant's  street  cars,  the  court  may  properly 
refuse  to  charge  the  jury  that  if  the  driver  of  the  truck,  upon  seeing  the  car, 
calculated  that  he  had  time  to  cross  the  track  in  safety,  the  motorman  was 
entitled  to  that  calculation  and  was  not  required  to  use  a  higher  degree  of 
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care  than  the  driver;  and  that  if  the  driver  miscalculated,  or  both  he  and  the 
motorman  miscalculated,  their  verdict  muBt  he  for  the  defendant,  as  such  a 
charge  fails  to  recognize  the  fact  that  the  driver  of  the  fire  truck  and  the 
captain  in  charge  thereof  had  a  right  to  assume  that  the  motorman,  upon 
discovering  the  approach  of  the  truck,  would  accord  to  the  truck  the  right 
of  way  conferred  on  it  by  section  748  of  the  Greater  New  York  charter  (Laws 
of  1897,  chap.  878,  as  amd.  by  Laws  of  1900,  chap.  155). 

City  op  New  York  v.  Metropolitan  St.  R.  Co 66 

12. Care  required  of  the  motorman.]    In  such  a  case  the  court  may  also 

properly  refuse  to  instruct  the  jury  that  "  all  that  was  required  of  the  motor- 
man  at  the  time  that  he  apprehended  danger  was  to  use  ordinary  care  to 
bring  his  car  to  a  stop/'  as  such  instruction  might  have  misled  the  jury  into 
believing  that  the  defendant  would  not  be  responsible  if  the  motorman  used 
ordinary  care  to  stop  the  car  at  the  time  he  apprehended  danger,  even  though 
the  danger  was  caused  by  his  previous  negligence.    Id. 

13.  Failure  of  the  motorman  to  use  the  most  efficient  remedy  in  an  emer- 
gency.) The  court  may  also  properly  refuse  to  charge  that  "  if  at  the  time 
the  motorman  saw  the  danger  he  applied  the  reverse,  acting  in  the  belief  that 
that  was  the  best  method  of  stopping  the  car,  the  defendant  cannot  be  found 
guilty  of  negligence  because  the  motorman  did  not  apply  the  brake,"  as 
while  the  request  was  technically  correct,  it  might,  if  granted,  have  misled 
the  jury  into  believing  that  negligence  could  not  be  predicated  on  the  con- 
duct of  the  motorman  prior  to  the  time  he  discovered  the  danger.    Id. 

14. Duty  of  the  driver  of  the  truck.]     In  such  a  case  the  court  may 

properly  charge  the  jury  that  the  driver  of  the  truck  was  bound  to  respond 
to  the  alarm  of  fire  with  the  greatest  practicable  speed,  and  was  only  bound 
to  drive  with  that  care  which  a  prudent  person  would  exercise  under  like 
circumstances.    Id. 

15. At  what  rate  of  speed  the  car  s?u>uld  be  run.]    In  the  main  charge 

the  court  instructed  the  iury  that  "  the  safety  of  property  and  the  protection 
of  life  may,  and  often  do,  depend  upon  celerity  of  movement,  and  require 
that  the  greatest  practicable  speed  should  be  permitted  to  the  vehicles  of 
the  Fire  Department  in  responding  to  alarms,  and  the  laws  and  ordinances 
restricting  the  speed  of  vehicles  on  the  streets  and  avenues  of  the  city  do 
not  apply  to  vehicles  of  the  Fire  Department,  but  do  apply  to  the  Bpeed 
of  defendants'  car." 

At  the  close  of  the  charge  the  defendant  excepted  to  this  portion  thereof, 
and  requested  the  court  to  instruct  the  jury  that  there  was  no  statute  limit- 
ing the  rate  of  speed  of  the  defendant's  cars  and  that  negligence  could  not 
be  predicated  on  the  mere  fact  that  the  car  was  running  at  a  high  rate  of 
speed,  as  the  only  duty  resting  on  the  defendant  was,  "  under  all  the  circum- 
stances, to  exercise  reasonable  care  in  the  operation  of  the  car."  To  this  the 
court  responded,  "  Taking  it  altogether  I  think  that  is  correct.  The  latter 
part  of  your  request  modifies  the  balance  of  that  very  much.  I  will  charge 
it  as  you  ask." 

Held,  that  the  court  in  so  doing  committed  no  error.    Id. 

16. Liability  of  a  town  for  injury  resulting  from  a  horse  being  frightened 

by  a  stick  of  wood  falling  from  a  wood  pile  on  tJie  edge  of  a  highway.]    Assum- 


ing that  a  pile  of  ordinary  stove  wood,  two  feet  high  and  from  seven  to  ten 
feet  in  diameter,  lying  from  seven  to  ten  or  eleven  feet  from  the  edge  of  a 
little  traveled  country  highway,  is  calculated  to  frighten  horses  driven  along 
the  highway,  and  that  the  pile  of  wood  has  remained  there  long  enough  to 
charge  the  commissioner  of  highways  with  knowledge  of  its  presence,  the 
town  is  not  liable  for  damages  sustained  by  a  person  driving  along  the 
highway  whose  horse  runs  away  in  consequence  or  being  frightened,  not  by 
the  general  aspect  of  the  wood  pile,  but  by  the  sudden  and  unexplained  fall- 
ing of  a  stick  therefrom.    Hoppart  v.  Town  op  West  Turin 848 

17. Finding  that  a  fire  was  caused  by  a  spark  from  a  passing  engine.] 

Semble,  that  evidence  that  a  bouse  was  situated  forty  or  fiity  feet  distant 
from  a  steam  railroad  and  that  upon  the  forenoon  of  a  June  day  during  an 
exceedingly  dry  period  a  fire  was  discovered  in  the  roof  of  the  house  upon 
the  side  toward  the  railroad;  that  about  fifteen  minutes  before  the  discovery 
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of  the  fire  a  locomotive  drawing  a  passenger  train  had  passed  the  house; 
that  the  wind  was  blowing  toward  the  house  and  that  there  had  been  no 
fire  therein  for  some  time,  is  sufficient  to  enable  a  jury  to  draw  the  infer- 
ence that  the  fire  was  started  by  a  spark  from  the  locomotive. 

White  v.  N.  Y.  Central  &  H.  R.  R.  R  Co 856 

18. Judicial  notice  that  the  escape  of  sparks  cannot  be  entirely  pre- 
vented.] The  court  will  take  judicial  notice  of  the  fact  that  a  locomotive 
cannot  be  so  constructed  as  to  prevent  entirely  the  escape  of  sparks,  and,  in 
order  to  render  a  railroad  company  liable  for  damages  caused  by  a  fire 
ignited  by  a  spark  from  one  of  its  locomotives,  it  must  appear  that  the 
railroad  company  negligently  omitted  to  fit  its  engines  with  appliances 
which  would  prevent  the  escape  of  sparks  of  an  unusual  size  or  in  unneces- 
sary quantities  and  that  it  was  this  negligence  which  caused  the  fire.    Id. 

19. Evidence  that  other  locomotive*  of  the  $ame  company  haw  emitted 

eparke.\  While  it  is  the  rule  that,  for  the  purpose  of  establishing  negligence 
in  the  construction  of  the  locomotive,  alleged  to  have  caused  the  fire,  evi- 
dence may  be  given  generally  that  locomotives  belonging  to  the  same  rail- 
road company  had  on  other  occasions  discharged  sparks  of  an  unusual  size 
or  in  unnecessary  quantities,  such  evidence  will  not  prevail  as  against  testi- 
mony given  by  disinterested  witnesses,  of  their  own  personal  Knowledge, 
that  the  locomotive  in  question  was  in  proper  condition  at  the  time  the  fire 
occurred.    Id. 

20. Destruction  of  shade  trees  in  a  street  by  gas — liability  of  the  gas  com- 
pany to  an  abutting  owner  who  does  not  own  the  fee  of  the  street.]  An  owner 
of  premises  abutting  upon  a  street,  who  does  not  own  the  fee  of  the  street, 
is  entitled  to  recover  damages  for  the  destruction  of  ornamental  shade  trees 
standing  in  the  street  in  front  of  his  premises  caused  by  gas  leaking  from 
mains  laid  by  a  gas  company  in  the  street. 

It  is  not  material  who  planted  the  shade  trees,  provided  they  have  been 
sanctioned  by  the  authorities.    Donahue  v.  Keystone  Gas  Co 886 

21. Measure  of  damages.]  The  measure  of  the  abutting  owner's  dam- 
ages is  the  difference  between  the  value  of  the  property  with  the  growing 
trees  and  its  value  with  the  trees  removed.    Id, 

Effect  of  the  suspension  of  an  ordinance  relating  to  the  use  of  fire- 
works in  New  York  city  —  killing  of  one  in  the  street  by  a  premature  explo- 
sion—  proof  that  no  accident  haa  previously  happened  — evidence  as  to  the 

display  being  a  nuisance.    Landau  v.  City  of  New  York 50 

See  Municipal  Corporation. 

Under  a  complaint  alleging  a  cause  of  action  under  the  Employers' 

Liability  Act  proof  cannot  be  made  of  a  common-law  liability. 

Davis  v.  Broadalbin  Knitting  Co 567 

See  Pleading. 

NEGOTIABLE  PAPER  —  Law  relating  to. 
See  Bills  and  Notes. 

NEW  YORK  CITY  —  Failure  to  enact  or  enforce  ordinances —-repeal  thereof 

—  liability  of  a  city  in  respect  thereto  and  for  the  acts  or  omissions  of  the  police 

—  effect  of  the  suspension  of  an  ordinance  relating  to  the  use  of  fireworks  in  New 
York  city  —  killing  of  one  in  the  street  by  a  premature  explosion  thereof — proof 
that  no  accident  had  previously  happened  —  evidence  as  to  the  display  being  a 
nuisance. 

See  Landau  v.  City  op  New  York 50 

Assessment  for  personal  tax — what  affidavit  as  to  residence  elsewhere  is 

sufficient  to  require  the  vacation  of  the  assessment,  in  the  absence  of  other  proof — 
notice  to  the  person  assessed  as  to  the  insufficiency  of  the  affidavit  —  when 
necessary. 

See  People  ex  rel.  Thomas  v.  Feitner 9 

Specifications  for  bide  in  New  York  city — what  specifications  do  not 

authorise  the  acceptance  of  a  proposal  for  a  patented  pavement. 

See  Barber  Asphalt  Paving  Co.  v.  Willcox 245 
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HEW  YORK  CITY—  Continued.  pao». 

Water  rates  —  when  the  city  is  bound  by  meter  measurement  although  the 

meter  has  been  made  to  run  slowly. 

See  Healy  v.  City  op  New  York 170 

Assessment  for  a  street  opening  in  New  York  city  —  the  commissioners 

must  state  the  value  of  each  lot  assessed. 

See  Matter  op  Mayor  (Whitlock  Avenue) 18 

NEW  YORK  STATE  CONSTITUTION : 

See  Constitutional  Law. 

NOTICE  —  Assessment  for  personal  tax  —  affidavit  as  to  residence  elsewhere — 
notice  to  the  person  assessed  as  to  the  insufficiency  of  the  affidavit  —  when 
necessary. 

See  People  ex  rel.  Thomas  v.  Feitner 9 

A  resident  of  the  State  of  New  York  is  not  chargeable  with  knowledge  of 

the  laws  of  the  State  of  Ohio. 

See  McVity  v.  Albro  Co > 109 

To  redeem  from  a  State  tax  sale  —  when  not  required. 

See  Tax. 

NUISANCE  —  Premature  explosion  of  fireworks  in  New  York  city  —  effect 
of  the  suspension  of  an  ordinance  relating  thereto — evidence  as  to  the  dis- 
play being  a  nuisance.    Landau  v.  City  op  New  York 60 

See  Municipal  Corporation. 

OFFENSE : 

See  Crime. 

OFFER  —  Of  judgment. 
See  Judgment. 

OFFSET: 

See  Set-opp. 

OPTION  —  To  purchase  land. 

See  Vendor  and  Purchaser. 

ORDINANCE—  Of  a  municipality,  construction,  etc.,  of. 
See  Municipal  Corporation. 

OSWEGO  —  Assessment  for  a  local  improvement  in  the  city  of  Oswego — unequal 
assessments  reviewed  by  certiorari  —  where  the  entire  assessment  is  illegal  the 
review  may  be  by  suit  in  equity  —  the  assessors  in  determining  the  principle  of 
assessment  act  judicially  —  adoption  of  a  uniform  rate  per  foot  of  frontage 
allowable — inclusion  therein  of  a  sum  for  incidental  expenses — consent  of  prop- 
erty owners  where  part  is  to  be  paid  out  of  the  highway  fund — inclusion  of  ihe 
cost  of  gas  and  water  connections— public  notice  thereof — consent  of  owners 
thereto. 

See  Donovan  v.  City  op  Oswego 897 

PARENT  AND  CHILD— Negligence  — basis  of  a  recovery  by  a  father 
for  injury  to  his  infant  son  —  it  does  not  cover  the  son's  support  after  arriving 
at  age,  or  the  father's  loss  of  time  or  his  services  in  his  son's  care,  or  his  loss 

of  business.    Ceigler  v.  Hopper-Morgan  Co 879 

See  Negligence. 

PARTNERSHIP— Liability  of  one  partner  who,  after  the  dissolution  of 
the  fii'm,  permits  his  former  copartner  to  make  use  of  the  firm  letter  heading?] 
The  fact  that  after  the  dissolution  of  a  partnership  one  of  the  former  part- 
ners knowingly  permits  the  other  partner  to  use  in  his  correspondence  letter 
heads  of  the  partnership,  in  which  the  first-mentioned  partner  is  designated 
as  a  member  of  the  partnership,  will  not  charge  such  first-mentioned  part- 
ner with  liability  for  goods  furnished  to  the  other  partner,  after  the  disso- 
lution of  the  partnership,  by  a  corporation  which  has  never  dealt  with  the 
partnership.    Barkley  v.  Beckwith 570 

App.  Div.— Vol.  XO.       48 
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PASTY — Application  to  intervene  in  an  action  by  a  teacher  against  a 
trustee  of 'a  school  district  alleged  to  be  acting  coUusively —  condition  imposed 
that  the  intervening  parties  appear  by  the  trustee's  attorney — condition  btricken 
out  and  Vie  intervening  parties  required  to  stipulate  not  to  tax  costs  against  the 
plaintiff.]  1.  An  action  having  been  brought  against  the  trustee  of  a  school 
district,  to  recover  compensation  for  services  alleged  to  have  been  rendered 
by  the  plaintiff  and  by  her  assignor  as  school  teachers  in  the  public  school 
in  such  district,  owners  of  property  within  the  school  district  made  a  motion 
under  section  452  of  the  Code  of  Civil  Procedure  to  be  allowed  to  inter- 
vene in  the  action,  upon  the  ground,  that  the  plaintiff  and  the  defendant 
trustee  were  acting  collusively,  and  that  the  trustee  would  not  properly,  and 
in  good  faith,  defend  the  action  and  protect  the  interest  of  the  moving 
parties. 

The  trustee  alone  opposed  the  motion.  The  court  granted  the  motion  on 
condition  that  the  moving  parties  would  appear  and  defend  the  action 
through  tbe  attorney  retained  by  the  trustee.  Neither  the  plaintiff  nor  the 
trustee  appealed  from  the  order.  The  moving  parties  took  an  appeal  from 
so  much  thereof  as  imposed  the  condition. 

Held,  that  as  neither  the  plaintiff  nor  the  trustee  had  appealed  from  that 
portion  of  the  order  allowing  the  moving  parties  to  intervene,  the  question 
whether  the  latter  were  entitled  to  intervene  was  not  before  the  appellate  court; 

That  it  was  not  proper  to  require  the  moving  parties,  as  a  condition  of 
being  allowed  to  intervene,  to  employ  the  attorney  retained  by  the  trustee; 

That  this  condition  should  be  stricken  from  the  order  and  the  remainder 
of  the  order  be  permitted  to  stand; 

That  the  court  would  not  reverse  the  entire  order  on  the  theory  that  the 
respondents  might  have  been  willing  to  accept  the  order  containing  the 
condition  and,  therefore,  did  not  appeal  therefrom,  but  would  not  be  satis- 
fied with  the  order  without  the  condition; 

That  the  court  would,  however,  require  the  intervening  defendants  to 
stipulate  that  in  the  event  of  their  success  they  would  not  tax  costs  against 
the  plaintiff.    O'Connob  v.  Hendrick 482 

2. Misjoinder  of  parties  plaintiff—  two  parties,  each  having  an  inde- 
pendent separate  contract  with  a  third  person,  cannot  in  one  action  sue  to 
recover  the  amount  due  under  both  contracts.]  Except  in  those  cases  where  the 
interests  of  numerous  parties  are  similar,  and  the  Code  of  Civil  Procedure 
permits  one  party  to  bring  an  action  for  the  benefit  of  himself  and  all  others 
similarly  situated,  the  plaintiffs  must  all  be  interested  in  all  the  causes  of 
action  stated,  and  if  they  are  not,  a  demurrer  for  misjoinder  of  parties  plain- 
tiff will  lie. 

Where  the  owner  of  a  patent  enters  into  a  contract  with  one  party  by 
which  such  owner  agrees  that  if  such  party  shall  sell  the  patent  it  will  pay 
to  him  as  commissions  a  sum  equal  to  two- thirds  of  five  per  cent  of  the 
selling  price,  and  such  owner  also  enters  into  another  contract  with  another 
party  by  which  it  agrees  that  if  such  other  party  shall  sell  the  patent  it  will 
pay  him  as  commissions  a  sum  equal  to  one- third  of  five  per  cent  of  the 
selling  price,  the  two  parties  thus  contracted  with  cannot  recover  in  a  single 
action  the  full  commissions  due  to  them  under  both  contracts. 

COBBfl.  Monjo 85 

8.  An  action  for  an  injury  to  a  town  bridge  should  be  brought  in  the 

name  of  the  town — the  commissioners  of  highway  should  not  be  joined  as  par- 
ties plaintiff]  Under  chapter  7  of  the  Laws  of  1889,  relating  to  the  bridge 
across  the  Mohawk  river  connecting  the  village  of  Canajoharie  in  the  town 
of  Canajoharie  with  the  village  of  Palatine  Bridge  in  the  town  of  Palatine, 
which  provides,  "hereafter  the  said  free  bridge  and  the  approaches  thereto 
shall  be  under  the  control  and  direction  of  the  commissioners  of  highways 
of  the  towns  of  Canajoharie  and  Palatine,  *  *  *  and  the  costs  and 
expenses  of  maintaining  said  bridge  and  approaches  and  keeping  the  same  in 
repair  shall  be  borne  equally  by  said  towns  of  Canajoharie  and  Palatine,"  an 
action  to  restrain  the  alleged  unlawful  laying  of  water  pipes  upon  such 
bridge  and  to  recover  damages,  alleged  to  have  resulted  therefrom,  should 
be  brought  in  the  names  of  the  two  towns  and  it  is  improper  to  join  with 
them,  as  parties  plaintiff,  the  highway  commissioners  of  said  towns. 

Town  of  Palatine  v.  Canajohabeb  W.  S.  Co 648 
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PARTY  —  Continued.  p  aob. 

Storage  of  fruit — where  the  contract  is  made  with  the  warehouse- 
men by  one  who  guarantees  the  storage  charges  the  warehousemen  are  liable 

to  the  owners  for  neglect  in  the  care  of  the  fruit.    O'Connor  v.  Moody 440 

Ste  Warehouseman. 

Who  are  not  necessat  y  parties  to  a  condemnation  proceeding. 

See  Eminent  Domain. 

PATENT  —  Specifications  for  bids  in  New  York  city — what  specifications  do 
not  authorize  Vie  acceptance  of  a  proposal  for  a  patented  pavement. 

See  Barber  Asphalt  Paving  Co.  v.  Willcox 245 

PAUPER  CHILD  —  Claim  for  the  support  of  against  a  town. 
See  Town. 

PAWN: 

See  Pledge. 

PAYMENT --Legacy,  charged  on  real  property — in  an  action  to  enforce 
the  lien  the  non-payment  of  the  legacy  must  be  proved  —  proof  of  demand 
of  payment  does  not  establish  non-payment  —  an  allegation  of  non-payment 
is  necessary,  although  payment  is  an  affirmative  defense  —  when  proof  of 

non-payment  is  essential.     Conkling  p.  Weatherwax 586 

See  Evidence. 

The  application  on  a  note  of  money  received  under  a  judgment  in  a 

creditor's  action,  the  balance  being  paid  by,  and  the  note  surrendered  to,  the 
indorsers — liability  of  the  indorsers  where  the  judgment  in  the  creditor's 
action  is  reversed  on  appeal  and  restitution  is  ordered. 

Jefferson  County  Nat.  Bank  v.  Dewey 44ft 

See  Bills  and  Notes. 

Presumption  from  the  delivery  of  a  check.    Griffin  v.  Train 16 

See  Evidence. 

PENAL  CODE  —  §  675 — Annoyance  to  a  person  in  a  public  place — when  the 
action  of  a  licensed  private  detective  in  following  a  person  is  a  misdemeanor 
under  section  675  of  the  Penal  Code  —  wliat  proof  is  necessary  to  establish  the 
offense —  "  in  any  place"  held  to  mean  in  a  public  place 

See  People  ».  St.  Clair 289 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PEN ALTY— Prescribed  by  section  229  of  the  Forest,  Fish  and  Came  Law  — 
a  person  indicted  and  acquitted  for  burning  a  fallow  may  be  sued  for  the  penalty 
provided  in  that  section. 

See  People  v.  Snyder 422 

PERFORMANCE  —  WJiat  proof  is  necessary  under  an  allegation  of 
See  Evidence. 

PERSONAL  PROPERTY  —  Relation  between  a  stockbroker  and  a  customer — 
extent  of  Vie  former's  right  to  pledge  the  stock  —  when  such  a  pledge  is  not  a 
conversion. 

See  Rothschild  v.  Allen 233 

Collateral  —  obligation  of  tits  creditor  in  enforcing  it — his  duty  to 

account  where  he  purcliases  it  at  a  judicial  sale — his  duty  as  agent — his  duty 
as  trustee  for  the  owner. 

See  Minneapolis  Trust  Co.  v.  Mather 861 

Sale  of. 

See  Sale. 

PERSONAL  TRANSACTION  —  With  a  deceased  or  insane  person. 
See  Evidence. 

PHYSICIAN  —  Testimony  of  a  physician  that  injuries  "might  recur"  is 

incompetent.    Helmken  v.  City  of  New  York 185 

See  Evidence. 
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PLEADING — Bill  of  particular*  —  not  required  where  documentary  proof  on 
the  subject  is  in  the  possession  of  tJte  party  applying  for  it  —  election  between 
two  causes  of  action,  one  for  an  accounting  under  a  contract  and  the  other 
for  its  cancellation.]  1.  In  an  action  brought  against  one  Jobbins  it 
appeared  that  (the  plaintiffs,  who  were  soap  manufacturers,  enteied  into  a 
contract  with  the  defendant,  who  claimed  to  own  a  valuable  process  for 
refining  crude  glycerine  extracted  from  waste  lye,  whereby  the  plaintiffs 
agreed  to  concentrate  crude  glycerine  from  soap  lye  and  send  it  to  Jobbins, 
who  was  to  refine  and  sell  it  and  pay  half  of  the  net  avails  to  the  plaintiffs. 
The  agreement  provided  that  it  should  continue  in  force  only  as  long  as 
Jobbins  fulfilled  his  obligations  to  the  plaintiffs. 

The  complaint  set  forth  two  causes  of  action.  The  first  charged  that  the 
defendant  accounted  to  the  plaintiffs  for  only  ninety  per  cent  of  the 
glycerine  extracted  from  the  crude  product  and  made  false  reports  to  the 
plaintiffs  concealing  the  actual  amount  of  the  money  realized  upon  the  sale 
of  the  refined  glycerine,  and  prayed  for  an  accounting. 

The  second  cause  of  action  charged  that  the  defendant  falsely  represented 
that  he  possessed  the  requisite  skill  necessary  for  refining  the  crude  glycerine. 
It  also  reiterated  the  allegations  respecting  the  failure  of  the  defendant 
to  account  properly  for  the  avails  of  the  sales  and  asked  for  the  cancella- 
tion or  termination  of  the  contract  by  reason  of  such  failure  and  for  an 
recounting. 

Held,  that  it  was  improper  for  the  court  to  require  the  plaintiffs  to  elect 
upon  which  of  the  two  causes  of  action  they  would  proceed,  as  such  causes 
of  action  were  not  inconsistent  and  might  properly  be  disposed  of  in  a  single 
equitable  action; 

That  the  plaintiffs  should  not  be  required  to  make  a  more  definite  state- 
ment in  their  complaint,  or  to  serve  a  bill  of  particulars  before  issue  had 
been  joined,  specifying  wherein  the  statements  delivered  to  the  plaintiffs  by 
the  defendant  were  false  or  incorrect,  and  wherein  the  defendant  failed  to 
report  correctly  the  sums  actually  received,  and  matters  of  a  kindred  nature, 
as  the  documentary  proof  bearing  upon  these  questions  was  in  the  posses- 
sion of  the  defendant; 

That  the  plaintiffs  should  not  be  required,  before  answer,  to  furnish  a  bill 
of  particulars  as  to  the  chemical  tests  made,  although  such  relief  might  be 
proper  after  the  action  was  at  issue.    Go  wans  9.  Jobbins 420 

2. Demurrer  which  sufficiently  alleges  a  misjoinder  of  parties  plaintiff.] 

The  following  demurrer  served  in  an  action  to  recover  damages  to  a  bridge 
across  the  Mohawk  river  connecting  the  village  of  Canajohane  in  the  town 
of  Canajoharie  with  the  village  of  Palatine  Bridge  in  the  town  of  Palatine, 
"  The  defendants  demur  to  the  complaint  of  the  plaintiffs  herein  and  allege 
as  the  ground  of  their  demurrer  that  there  is  a  misjoinder  of  parties  plain- 
tiff. That  neither  Henry  C.  Miller,  as  Commissioner  of  Highways  of  the 
Town  of  Canajoharie,  Montgomery  County,  N.  Y.,  John  H.  Van  Wie,  Adam 
A.  Saltsman  or  Charles  Bauder  as  Commissioners  of  Highways  of  the  Town 
of  Palatine,  Montgomery  County,  N.  Y.,  should  have  been  a  party  plaintiff; 
neither  one  has  any  legal  capacity  to  sue,"  if  regarded  as  a  "demurrer  upon 
two  grounds,  viz.,  Fitst,  that  there  is  a  misjoinder  of  parties  plaintiff;  and 
second,  that  the  plaintiffs,  who  are  commissioners  of  highways,  have  not  legal 
capacity  to  sue,  should  be  overruled,  as  section  490  of  the  Code  of  Civil  Pro- 
cedure provides  that  a  demurrer  upon  either  of  these  grounds  "must  point 
out  specifically  the  particular  defect  relied  upon." 

If,  however,  the  demurrer  be  viewed  as  stating  but  one  ground  of 
demurrer,  viz.,  that  there  was  a  misjoinder  of  parties  plaintiff  in  that  neither 
of  the  highway  commissioners  named  should  have  been  a  party  plaintiff, 
as  neither  of  them  had  any  legal  capacity  to  sue  upon  the  cause  of  action 
stated  in  the  complaint,  there  would  be  a  sufficient  compliance  with  the  pro- 
vision of  the  Code  requiring  the  defect  relied  upon  to  be  pointed  out. 

Town  op  Palatine  v.  Canajoharie  W.  S.  Co 548 

8. An  extension  of  time  to  answer  is  a  waiver  of  objections  to  t7ie  form 

of  a  complaint.]  Where  the  defendant  in  an  action  serves  papers  on  a  motion 
to  strike  out  certain  portions  of  the  complaint  as  scandalous  and  redundant, 
and  to  require  the  plaintiff  to  separately  state  and  number  her  causes  of 
action,  and,  at  the  same  time,  procures  from  the  plaintiff's  attorney  a  stipula- 
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tion  extending  the  time  to  answer,  which  stipulation  does  not  reserve  to  the 
defendant  the  right  to  make  such  motion,  the  motion,  if  not  made  until  after 
the  time  when  the  defendant's  time  to  answer  would  have  expired  but  for  the 
stipulation,  should  be  denied. 

A  party  procuring  a  stipulation  or  an  order  extending  the  time  to  answer 
or  demur,  waives  all  objections  to  the  form  of  the  complaint,  unless  the  right 
to  make  a  motion  relating  thereto  is  reserved  in  the  stipulation  or  order. 

Sherman  v.  McCarthy 642 

4.  General  ttotemente' 'qualified  by  additional  averment* — conclusions 

of  law  distinguished  from  statements  of  fact.]  Where  general  statements  in 
a  pleading  are  qualified  by  additional  averments  they  may  be  read  with  the 
qualified  phrase  for  the  purpose  of  determining,  on  demurrer,  whether  the 
statements  are  statements  of  fact  or  conclusions  of  law;  this  is  true,  even 
when  the  allegation  without  the  qualified  phrase  would  be  a  sufficient 
allegation  of  fact,  whereas,  with  the  qualification,  it  necessarily  becomes  a 
mere  conclusion  of  the  pleader. 

Pleadings  containing  conclusions  of  law  may,  nevertheless,  be  sustained, 
where  there  are  elements  of  fact  mixed  with  the  legal  inference,  from  which 
the  character  of  the  contract  or  transaction  upon  which  the  action  is  based 
and  the  nature  of  the  liability  may  be  seen.    Williamson  v.  Wager 186 

5.  Allegation  of  membership  in  a  voluntary  association.]    The  mere 

fact  of  membership  in  a  voluntary  association  does  not,  of  itself,  give  that 
member  rights  of  which  the  court  may  take  Judicial  notice.  The  member 
has  only  such  rights  as  the  constitution  ana  by-laws  of  the  association 
give  him.    Id. 

6.  A  pleading  demurred  to  liberally  construed.]     On  demurrer    the 

pleading  demurred  to  should  not  be  construed  strictly  against  the  pleader, 
but  all  the  facts  stated  therein,  as  well  as  those  which,  by  reasonable  intend- 
ment, may  be  implied  therefrom,  must  be  assumed  to  be  true.    Id. 

7.  Allegations  under  which  proof  sufficient  to  sustain  a  cause  of  action 

may  be  given.]  If  a  plaintiff,  under  the  averments  of  his  complaint,  would 
be  entitled  to  give  the  necessary  evidence  to  sustain  his  cause  of  action, 
the  complaint  is  not  demurrable.    Id. 

8.  Facts  should  be  stated  according  to  tJteir  legal  effect,  not  evidence.] 

Facts  may  be  stated  according  to  their  legal  effect,  and  where  the  result  to 
be  stated  is  the  result  of  other  facts,  the  result  of  the  facts,  not  those  fur- 
nishing evidence  thereof,  should  be  stated.    Id. 

9.  What  complaint  to  require  a  stock  exchange  to  admit  a  member  te 

its  privileges  is  sufficient.]  The  complaint  in  an  action  brought  against  the 
president  of  the  Consolidated  Stock  and  Petroleum  Exchange  of  New  York 
alleged  that  the  exchange  was  a  voluntary  association  composed  of  1,546 
members,  and  that  the  object  thereof  was  to  furnish  facilities  for  the  pur- 
chase and  sale  of  certain  commodities  and  securities;  that  there  existed  an 
independent  corporation,  all  of  the  stockholders  of  which  were  members 
of  the  association,  which  corporation  was  organized  for  the  purpose  of 
holding  for  the  association  the  title  to  certain  property  in  which  the  mem- 
bers of  the  association  met  and  transacted  business;  that  said  privilege  of 
transacting  business  in  such  premises  was  of  great  value  to  the  individual 
members  thereof,  and  had  a  large  established  market  value;  that  the  asso- 
ciation was  the  owner  of  a  certain  interest  fund  amounting  to  upwards 
of  $400,000,  to  which  the  plaintiff  had  contributed  largely;  that  member- 
ship in  the  association  carried  with  it  a  valuable  reputation  and  established 
the  good  name  and  fame  of  the  member;  that  since  the  year  1892  the  plain- 
tiff had  been  and  now  is  a  member  of  the  association  in  the  active  enjoyment 
of  all  the  rights,  privileges  and  property  incident  to  said  membership;  that 
on  October  5,  1900,  the  defendant  association  prevented  and  has  continued  to 
prevent  the  plaintiff  from  participating  in  the  rights  and  privileges  of  men> 
bership  and  has  refused  and  now  continues  to  refuse  to  allow  him  to  trans- 
act business  on  the  floor  of  the  exchange,  by  reason  of  which  he  has  suffered 
damage  in  the  sum  of  150,000. 

The  constitution,  by-laws,  articles  of  association  or  other  agreement,  by 
virtue  of  which  the  plaintiff  acquired  bis  rights  in  the  association,  were 
not  set  forth. 
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He  demanded  judgment  that  he  be  declared  a  member  of  the  association 
in  full  and  good  standing  and  that  the  defendant  be  restrained  from  pre- 
venting him  from  transacting  business  on  the  floor  of  the  exchange  and 
from  interfering  with  the  exercise  of  his  rights  and  privileges  of  member- 
ship, and  that  he  be  awarded  damages. 

Held,  that  the  complaint  was  not  demurrable; 

That  the  description  of  the  purposes  and  object  of  the  association  and  the 
maintenance  of  the  building  in  which  it  conducted  its  business,  and  the  rela- 
tions of  the  members  of  the  association,  was  a  sufficient  averment  of  the 
effect  of  the  constitution  under  which  the  association  did  business; 

That  as  the  character  of  the  association  was  set  forth,  it  was  a  fair  and 
reasonable  intendment  to  be  drawn  from  the  complaint  that  the  plaintiff 
had  the  right  to  participate  in  the  affairs  of  the  association  and  go  upon 
the  floor  of  the  exchange,  which  were  the  rights  alleged  to  have  been 
violated  by  the  defendant.    Id. 

10. Under  a  complaint  alleging  a  cause  of  action  under  the  Employers9 

Liability  Act,  proof  cannot  be  made  of  a  common-  law  liability.]  Where  the 
complaint  in  an  action,  brought  by  an  employee  against  an  employer  to 
recover  damages  for  personal  injuries  sustained  by  the  employee,  states  a 
cause  of  action  based  wholly  upon  the  Employers'  Liability  Act  (Laws  of 
1902,  chap.  600),  the  employee  cannot  recover  upon  proof  of  a  common-law 
cause  of  action,  if  seasonable  objection  is  made  thereto  and  no  amendment 
of  the  complaint  is  asked  for  or  allowed. 

Davis  v.  Broadalbin  Knitting  Co 567 

11. An  allegation  of  non-payment  is  necessary,  although  payment  is  an 

affirmative  defense — when  proof  of  non-payment  is  essential.]  In  ordinary 
actions  at  law  for  money,  while  a  breach  must  be  alleged,  payment  is  an 
affirmative  defense  which  must  be  pleaded  and  proved.  This  rule,  however, 
does  not  relieve  the  plaintiff  from  proof  of  non-payment,  where  the  failure 
to  pay  is  an  essential  element  of  the  right  of  recovery. 

Conkling  v.  Weatherwax. 685 

12. A  demurrer  that  a  counterclaim  is  not  sufficient  in  law  is  not 

authorized.]  The  objection  that  a  counterclaim  is  not  sufficient  in  law  upon 
the  face  thereof  is  not  an  authorized  ground  of  demurrer  to  the  counter- 
claim within  section  495  of  the  Code  of  Civil  Procedure. 

Hudson  River  W.  P.  Co.  v.  Glens  Falls  Gas  Co 518 

13. An  objection  that  a  counterclaim  is  not  proper  under  the  Code  must  be 

specified  in  the  demurrer.]  The  contention  that  a  counterclaim  is  not  a 
proper  one  within  the  provisions  of  the  Code  of  Civil  Procedure,  is  not 
available  on  a  demurrer  to  such  counterclaim  unless  such  objection  is  speci- 
fied in  the  demurrer.    Id. 

Complaint  against  certain  corporations  ana  individuals,  alleging  mis- 
representations inducing  the  sale  of  some  of  the  stock  of  one  of  the  corpora- 
tions, and  other  misrepresentations  inducing  stockholders  of  such  corporation 
to  exchange  its  stock  for  that  of  the  other  corporations,  tbe  diversion  of  the 
proceeds  of  the  sale  of  the  stocks,  and  asking  for  an  accounting  and  receiver 

—  it  does  not  state  a  cause  of  action.     Phillips  e.  Sonora  Copper  Co 140 

See  Corporation. 

Mortgage  by  a  corporation  not  conforming  W)  a  resolution  authoriz- 
ing it — a  complaint  not  alleging  knowledge  by  its  stockholders  of  such  reso- 
lution does  not  state  a  cause  of  action  for  the  reformation  of  the  mortgage - 
a  demand  for  the  execution  of  assignments  of  patents  under  a  covenant  to 
execute  instruments  of  further  assurance  —  it  must  be  made  before  suit. 

Trust  Co.  v.  Universal  Talking  Co 207 

See  Equity. 

Evidence  of  a  gift  bv  a  judgment  debtor  of  a  mortgage  sought  to  be 

foreclosed  by  a  receiver  of  his  property,  where  the  answer  does  not  allege 
such  gift — it  makes  competent  proof  that  the  gift  was  fraudulent  and  void, 
although  that  fact  was  not  alleged  in  the  complaint.    Livingston  «.  Eaton.  961 
See  Evidence. 
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Foreclosure  of  a  mechanic's  lien  —  no  recovery  is  proper  under  an  alle- 
gation of  performance  and  proof  that  thirty-nine  per  cent  of  the  work  has 

not  been  done.     Excelsior  Terra  Cotta  Co.  v.  Harde 4 

See  Contract. 

Amendment  of  complaint  induced  by  an  erroneous  ruling  — the  plain- 
tiff allowed  to  again  amend  her  complaint  by  restoring  the  original  cause  of 

action.    Bennett  v.  Mahler 22 

See  Contract. 

Competency  and  effect  of  sworn  statements  in  an  original  answer 

where  an  amended  complaint  and  an  amended  answer  have  been  served  in 

the  action.    Klein  v.  East  River  Electric  Light  Co 92 

See  Bond. 

The  Statute  of  Frauds  must  be  pleaded.    Kramer  v.  Kramer 176 

See  Husband  and  Wipe. 

PLEDGE  —  Relation  between  a  stockbroker  and  a  customer  —  extent  of 
the  former's  right  to  pledge  the  stock  —  when  such  a  pledge  is  not  a  con- 
version —  effect  of  a  sale  of  stock  pledged  by  the  pledgee  without  notice  to 
the  customer  —  an  assignment  of  the  stock  is  an  assignment  of  the  cause  of 
action  for  conversion  —  a  failure  to  deposit  further  margin  does  not  justify 
a  sale  without  notice  —  proof  of  the  conditions  of  the  pledge  by  the  broker. 

Rothschild  v.  Allen 288 

See  Principal  and  Agent. 

Collateral  —  obligation  of  the  creditor  in  enforcing  it  —  his  duty  to 

account  where  he  purchases  it  at  a  judicial  sale  —  his  duty  as  agent  —  his 

duty  as  trustee  for  the  owner.    Minneapolis  Trust  Co.  v.  Mather 861 

See  Contract. 

POLICY—  Ctf  insurance. 
See  Insurance. 

POWER  —  Exercise,  before  1908,  of  a  discretionary  power  to  pay  over  a 
trust  fund  by  one  of  two  trustees  who  has  alone  qualified  —  jurisdiction  of 
the  Surrogate's  Court  to  decide  whether  the  discretion  was  properly  exer- 
cised —  liability  where  the  power  has  been  improperly  exercised. 

Matter  op  Wilkin 324 

See  Will. 

PRACTICE  —  Application  to  intervene  in  an  action  by  a  teacher  against  a 
trustee  of  a  school  district  alleged  to  be  acting  coUusively — condition  imposed 
that  the  intervening  parties  appear  by  the  trustee's  attorney  —  condition  stricken 
out  and  the  intervening  parties  required  to  stipulate  not  to  tax  costs  against  the 
plaintiff. 

See  O'Connor  v.  Hendrick 482 

Commission  to  take  testimony  within  the  State,  issued  by  a  court  of 

another  State  —  competency  of  questions  asked  of  such  a  toitness  — how  far  con- 
sidered on  appeal  from  a  ruling  by  tfie  commissioner. 

See  Matter  of  Randall 192 

Execution  against  the  person — the  clerk  is  not  authorized  to  insert  a  pro- 
vision autJiorizing  it  in  the  postea — it  must  be  determined  from  tlie  complaint 
and  the  attorney  must  issue  it  at  his  peril. 

See  Bacon  v.  Grossmann 204 

An  unsigned  opinion,  stating  after  a  discussion  of  the  facts  and  the  law 

"  Judgment  is  granted  accordingly,  with  costs"  is  not  a  decision  —  if  otherwise 
sufficient,  the  statement  as  to  costs  is  defective. 

See  Kent  v.  Common  Council 553 

Form  of  order  entered  upon  a  remittitur  from  the  Court  of  Appeals  — 

remedy  if  the  remittitur  be  erroneous  —  an  order  at  Special  Term  concludes  a 
party  until  it  is  reversed  on  appeal. 

See  Zapf  v.  Carter 407 

Security  for  costs — right  thereto  not  waived  by  answering  a  complaint, 

where  an  amended  complaint  changing  the  capacity  in  whicfi  tJie  defendant  is 
sued  is  served. 

See  Boyd  v.  United  Stater  Mortgage  &  Trust  Co 32 
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Claim  against  a  town  —  money  due  under  an  agreement  for  the  eupport 

of  a  pauper  child— the  remedy  is  not  by  action  —  the  claim  should  be  presented 
for  audit. 

See  Goodpriend  v.  Town  of  Ltmb 334 

An  extension  of  time  to  answer  it  a  waiver  of  objections  to  the  form  of  a 

complaint. 

See  Sherman  v.  McCarthy 542 

In  regard  to  the  review  of  adjudication*. 

See  Appeal. 
As  to  making  a  case  and  exceptions  on  appeal. 

See  Appeal. 

As  to  allowance  and  recovery  of  costs. 

See  Costs. 

Relating  to  the  trial  of  an  action. 

See  Trial. 

PBESUXPTION: 

See  Evidence. 

PRINCIPAL  AND  AGENT  —  Relation  between  a  stockbroker  and  a  cus- 
tomer.] 1.  The  relation  existing  between  a  stockbroker  and  a  customer 
for  whom  he  has  purchased  stocks  on  margin  is  that  of  pledgor  and 
pledgee,  the  legal  title  to  the  stock  being  in  the  customer. 

Rothschild  v.  Allen 23ft 

2.  Extent  of  the  former's  right  to  pledge  the  stock.]    The  stockbroker 

may  pledge  the  stock,  and  his  pledgee  will  obtain  a  good  lien  therein,  which 
he  may  enforce  by  a  sale  of  the  stock  without  notice  to  the  customer  and 
without  incurring  any  liability  to  him  or  to  the  broker. 

If  the  broker  exercises  his  right  to  pledge  the  stock,  he  is  bound  at  all 
times  to  keep  himself  in  readiness  to  deliver  the  particular  shares  or  an 
equivalent  number  of  similar  shares  to  the  customer,  whenever  the  latter 
oners  to  pay  the  unpaid  portion  of  the  purchase  price  of  the  stock.    Id. 

8. When  such  a  pledge  is  not  a  conversion.']    If  the  pledge  effected  by 

the  broker  secures  to  the  customer  the  right  to  obtain  the  stock  from  the 
pledgee  upon  payment  of  the  balance  of  the  purchase  price,  the  pledge 
does  not  constitute  a  conversion  of  the  stock  by  the  broker,  even  though  he 
neglects  to  keep  on  hand  an  equivalent  number  of  shares  of  similar  stock. 
Id. 

4.  Effect  of  a  sale  by  the  pledgee  without  notice  to  the  customer.]    If, 

however,  in  such  a  case  the  broker's  pledgee  sells  the  stock  without  giving 
the  customer  notice  of  the  time  or  place  of  the  sale,  or  an  opportunity  to 
protect  his  interest  bv  depositing  more  margin  (to  which  he  was  entitled 
under  the  contract  with  the  broker),  and  thereafter  the  broker  refuses  to 
comply  with  the  customer's  demand  for  delivery  of  the  stock  upon  payment 
of  the  balance  of  the  purchase  price,  the  broker  is  guilty  of  a  conversion.   Id. 

5.  An  assignment  of  the  stock  is  an  assignment  of  the  cause  of  action 

for  conversion.]  An  assignment  by  the  customer  of  his  right,  title  and 
interest  in  the  stock  converted  vests  in  the  assignee  the  right  of  action  for 
the  conversion  of  the  stock,  although  it  makes  no  mention  of  the  right  of 
action.    Id. 

6.  A  failure  to  deposit  further  margin  does  not  justify  a  sale  without 

notice.]  Where  the  contract  between  the  customer  and  the  broker  provided 
that  the  stock  should  not  be  sold  unless  the  customer  should  fail  to  deposit 
additional  margin  on  notice,  and  that,  if  sold,  the  broker  would  give  the 
customer  notice  of  the  time  and  place  of  the  sale,  the  failure  of  the  cus- 
tomer to  deposit  additional  margins  on  notice  does  not  relieve  the  broker 
from  the  necessity  of  giving  notice  of  the  time  and  place  of  the  sale.    Id. 

7.  Proof  of  the  conditions  of  the  pledge  by  the  broker.]    SemUe,  that, 

in  an  action  brought  against  the  broker  for  the  conversion  of  the  stock, 
the  broker  is  entitled  to  show  the  arrangement  under  which  he  pledged  the 
stock.    Id. 
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Collateral  —  obligation  of  the  creditor  in  enforcing  it — his  duty  to 

account  where  he  purchases  it  at  a  judicial  sale  —  his  duty  as  agent —  his 

duty  as  trustee  for  the  owner.    Minneapolis  Trust  Co.  v.  Mather 861 

See  Contract. 

Evidence  —  entries  from  memoranda,  made  at  the  stock  exchange,  as 

to  the  purchase  and  sale  of  stocks  —  when  competent. 

Rathborne  v.  Hatch.    (No.  1) 151 

See  Evidence. 

Negligence  —  liability  of  a  railroad  company  for  the  shooting,  by  its 

employee,  who  is  also  a  police  officer,  of  a  person  stealing  a  ride. 

Sharp  v.  Erie  Railroad  Co 503 

See  Negligence. 

Conditional  sale  —  the  vendee  acts  as  agent  of  the  vendor  in  making 

collections  and  holds  the  proceeds  as  a  trustee.     Smith  v.  Williams 507 

See  Sale. 

Representations  of  an  agent,  made  without  authority  or  the  knowl- 
edge of  his  principal.    Horton  v.  Erie  Preserving  Co 255 

See  Contract. 

See  Master  and  Servant. 

PRINCIPAL  AND  INTEREST  —  Foreclosure  of  a  mechanic's  lien— a 
demand  exceeding  by  thirty-nine  per  cent  the  amount  due  under  a  contract 
—  it  is  insufficient  to  set  interest  running  on  an  unliquidated  claim. 

Excelsior  Terra  Cotta  Co.  v.  Harde 4 

See  Contract. 

PRINCIPAL  AND  SURETY — Under  what  agreement  a  trust  company's 
liability  is  that  of  a  surety,  and  not  that  of  an  original  promisor  —  proof  of 
letters  between  the  principals  in  an  action  against  a  surety. 

Buedingen  Mfg.  Co.  e.  Royal  Trust  Co 267 

See  Contract. 

Bond,  guaranteeing  the  payment  of  goods  sold  on  credit,  given  to 

replace  a  defective  bond —  the  liability  thereunder  embraces  not  only  the  sales 
subsequent  but  those  prior  to  its  delivery. 

Harvard  Brewing  Co.  e.  Sperber 417 

See  Bond. 

PROCESS  — Commission  to  take  testimony  within  the  State,  issued  by  a 
court  of  another  State — duty  of  a  witness  to  produce  under  a  subpoena 
duces  tecum  and  to  identify,  the  books  of  a  corporation. 

Matter  of  Randall 192 

See  Deposition. 

PROMISSORY  NOTE : 

See  Bills  and  Notes. 

PROOF: 

Sec  Evidence. 

PROOF  OF  LOSS  —  Under  insurance  policies. 
See  Insurance. 

PUBLIC  IMPROVEMENT — Lien  for. 
See  Lien. 

PUBLIC  PLACE  —  Annoyance  to  a  person  in — when  it  constitute*  a  mis- 
demeanor under  section  675  of  the  Penal  Code. 

See  People  e.  St.  Clair 239 

PUBLIC  STREET: 

See  Municipal  Corporation. 
PURCHASE  —  Qf  personal  property. 
See  Sale. 

Of  real  property. 

See  Vendor  and  Purchaser. 
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RATT/ROAD  —  Street  railroad,  contracted  without  the  content  of  the  pub- 
lie  authorities  or  abutting  owner* — right  of  an  abutting  owner,  not  owning 
the  fee  of  the  street,  to  restrain  the  running  of  cars  in  front  of  his  lot.]  1.  A 
street  railway  company  which  constructs  its  railroad  in  a  town  highway,  with- 
out the  consent  of  the  public  authorities  or  of  the  abutting  owners,  is  a  tres- 
passer, and  it  seems  that  an  abutting  owner,  although  having  no  title  to  any 
part  of  the  street  itself,  has,  by  reason  of  his  abutting  ownership,  a  suffi- 
cient special  interest  to  entitle  him  to  an  injunction  restraining  the  street 
railway  company  from  operating  the  railway. 

IIenning  v.  Hudson  Valley  R.  Co 492 

2.  What  circumstances  create  a  special  interest  in  the  abutting  owner  J] 

If  his  status  as  an  abutting  owner  does  not,  of  itself,  give  him  a  special  inter- 
est entitling  him  to  maintain  such  an  action,  such  special  interest  may  be 
found  in  the  fact  that  the  railway  is  laid  within  three  feet  of  the  curb  on  his 
side  of  the  street,  aud  that  the  cars  operated  over  the  railroad  extend  to  within 
six  or  eight  inches  of  the  curb,  thus  imposing  upon  the  driver  of  any  vehicle 
stopping  before  the  abutting  owner's  premises  the  necessity  of  being  con- 
stantly on  the  outlook  for  approaching  cars,  and  constituting  a  danger  to 
those  passing  in  and  out  of  the  abutting  owner's  premises.    Id. 

8.  When  the  removal  of  the  tracks  will  not  be  ordered.]    Where,  in  such 

a  case,  it  appears  that  the  mere  presence  of  the  rails  is  in  no  way  injurious 
to  the  abutting  owner,  the  railway  company  will  not  be  required  to  remove 
the  rails,  but  will  simply  be  restrained  from  operating  the  railway  in  front 
of  such  owner's  premises.    Id. 

A  municipality  has  not,  except  by  legislative  grant,  the  right  to  dis- 
pose of  street  railroad  franchises  —  the  legislature  may  impose  restrictions  on 
its  exercise  —  a  sum  paid  annually  therefor  is  "in  the  nature  of  a  tax  " — such 
amount  should  be  deducted  from  the  special  franchise  tax — what  local  taxes 
should  not  be  so  deducted  —  form  of  the  special  franchise  tax  assessment  — 
such  tax  is  not  a  violation  of  the  Milburn  agreement. 

Heerwagen  v.  Crosstown  Street  R.  Co 275 

See  Tax. 

Negligence — finding  that  a  fire  was  caused  by  a  spark  from  a  passing 

engine  —  judicial  notice  that  the  escape  of  sparks  cannot  be  entirely  pre- 
vented —  evidence  that  other  locomotives  of  the  same  company  have  emitted 

sparks.    White  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 856 

See  Negligence. 

Negligence  —  liability  of  a  railroad  company  for  the  shooting  by  its 

employee,  who  is  also  a  police  officer,  of  a  person  stealing  a  ride. 

Sharp  v.  Erie  Railroad  Co 602 

See  Negligence. 

Injury  on. 

See  Negligence. 

BEAX  PROPERTY— Marketable  title— effect  of  the  words  t(  be  said  dimen- 
sions and  distances  more  or  less"  in  a  description — overlapping  of  grants  of 
land  under  water  —  doubt  arising  therefrom  as  to  the  exact  location  of  land  and 
a  doubt  as  to  the  obligation  to  record  an  instrument  made  prior  to  the  recording 
act — it  renders  the  title  unmarketable  —  indefinite  knowledge  of  an  agent. 

See  Felix  v.  Devlin 108 

Negligence — destruction  of  shade  trees  in  a  street  by  gas — liability  of 

the  gas  company  to  an  abutting  owner  who  does  not  own  the  fee  of  the  street  —  a 
reference  in  a  deed  to  a  map  whose  lines  do  not  conform  to  street  lines  as  actually 
laid  out  — the  title  passes  to  the  street  line  as  actually  laid  out  and  used. 

See  Donahue  v.  Keystone  Gas  Co 38$ 

— —  Specific  performance  of  a  contract  to  convey  land  containing  a  provision 
that  it  shall  be  void  if  the  vendor  does  not  receive  title  on  or  before  a  specified  date 
—  the  vendee's  refusal  to  accept  the  title,  because  of  defects  therein,  at  that  date 
terminates  his  rights  thereunder,  although  the  defects  are  thereafter  cured. 

See  Baldwin  v.  McGrath. 109 
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Dower — foreclosure  of  a  mortgage  on  land  of  which  the  husband  i»  seised, 

by  a  corporation  organized  for  that  purpose,  the  stock  of  which  the  husband  ajter- 
wards  acquires — purchase  of  the  land  by  the  corporation  at  the  mortgage  fore- 
closure sale  —  the  wife  is  concluded  by  the  mortgage  foreclosure  decree. 

See  Poillon  v.  Poillon 71 

Transfer  tax  —  imposed  on  a  life  tenant  of  real  property,  where  (alt/iough 

holding  a  deed  thereof  from  the  testator)  he  elects  to  treat  it  as  part  of  the  testa- 
tor's estate  —  the  life  tenant's  heirs  acquiring  the  estate  in  remainder  are  not 
bound  by  his  election. 

See  Matter  of  Mather 882 

A  provision  for  a  widow  "  in  lieu  of  dower  and  of  all  rights  statutory 

and  otherwise,"  construed  —  it  does  not  give  to  the  widow,  by  implication,  in 
case  it  is  refused,  lier  distributive  share  of  the  estate. 

See  Matter  of  Spear .' 564 

Option  to  purcfuise  the  vendor's  interest  in  land,  provided  a  pending  suit 

shall  have  been  terminated —  it  cannot  be  enforced  until  the  suit  is  terminated. 

See  David  v.  Balmat 529 

Marketable  title  —  a  contract  vendee  is  not  entitled  to  demand  a  title  abso- 
lutely free  from  all  suspicion  or  possible  defect. 

See  Haoan  v.  Druckrr 28 

Lien  on. 

See  Lien. 

RECEIVER  —  Objection  that  the  receiver's  bond  was  not  properly  executed  — 
it  is  not  available  to  a  third  person.]  1.  The  objection  that  the  bond  given 
by  a  receiver,  appointed  in  proceedings  supplementary  to  execution,  was  not 
executed  in  the  form  required  by  the  statute,  is  not  available  to  defeat  an 
action  brought  by  the  receiver  to  collect  a  debt  due  from  a  third  person  to 
the  judgment  debtor. 

In  such  a  case  the  remedy  of  the  third  person  is  by  a  motion  to  require  the 
bond  to  be  made  to  comply  with  the  provisions  of  the  statute. 

Livingston  v.  Eaton 251 

2. W/iat  omission  in  the  bond  is  merely  an  irregularity.]    The  omission 

from  the  bond  of  a  certificate,  to  the  effect  that  the  person  who  took  the 
acknowledgment  of  the  surety  upon  the  bond  was  a  notary  public  is  a  mere 
irregularity  and  such  bond  may  properly  be  received  in  evidence.    Id. 

8. When  the  courts  will  appoint  a  receiver  of  a  f  reign  corporation.] 

While  the  courts  of  the  State  of  New  York  will,  under  certain  circum- 
stances, appoint  a  receiver  of  a  foreign  corporator!  when  necessary  for  the 
protection  of  the  stockholders  or  creditors  of  the  corporation,  they  will  not 
appoint  a  receiver  of  a  foreign  corporation  simply  because  of  general  alle- 
gations of  misconduct  on  the  part  of  the  directors  or  officers  thereof. 

Phillips,  v.  Sonora  Copper  Co 140 

Mortgage  with  receivership  clause  —  under  what  circumstances  the 

court  will  appoint  a  receiver.    Thomas  v.  Davis 1 

See  Mortgage. 

REDEMPTION  —  From  tax  sales. 
See  Tax. 

REFORMATION  —  Of  writing. 
See  Equity. 

REMITTITUR  —  Order  entered  upon. 
See  Judgment. 

REPRESENTATION  —  Fraudulently  made. 
See  False  Representation. 

RESTITUTION  —  Qf  money  paid  under  a  judgment  reversed  on  appeal. 
See  Appeal. 

REVIEW : 

See  Appeal. 
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BIPABIAV  BIGHT —An  act  declaring  a  river  a  public  highway — when 
constitutional  —  provision  for  the  payment  of  damages  —  such  payment  con- 
fers the  right  upon  all,  not  simply  on  those  who  pay — effect  of  there  being 
no  payment  for  the  bed  of  the  stream  as  such — parties  to  a  condemnation 

proceeding.    Matter  of  Wilder. 202 

See  Watercouuse. 

BTVSB: 

See  Watercourse. 

BO  AD: 

See  Highway. 

BO U IK—  Of  a  railroad. 
See  Railroad. 

BALE —  Conditional  sale — the  vendee  act*  at  agent  of  the  vendor  in  making 
collections  and  holds  the  proceeds  as  a  trustee — evidence  to  contradict,  as  to  a 
consignment,  a  written  memorandum  accompanying  the  contract.]  1.  The  firm 
of  Smith  &  Rogers,  manufacturers  of  cigars,  entered  into  the  following 
agreement  with  one  Williams: 

"  Said  parties  of  the  first  part  (Smith  &  Rogers)  to  ship  unto  said  party  of 
the  second  part  (Williams)  cigars  as  ordered  and  selected  upon  consignment, 
said  consignment  of  cigars  is  mutually  understood  and  agreed  to  be  interpreted 
that  all  goods  so  shipped  or  consigned  unto  said  second  party,  and  all  accounts 
resulting  from  the  sale  of  said  cigars  by  said  second  party,  are  the  property  of 
said  first  party  until  said  goods  are  paid  for  at  the  price  mutually  agreed  upon 
by  the  parties  hereto. 

"  Said  second  party  further  agrees  that  all  accounts  resulting  from  said  sale 
of  said  consigned  goods  will  be  the  property  of  and  are  hereby  assigned  unto 
said  first  party  toward  the  payment  of  the  account  eight  hundred  and  twenty- 
six  ($826.00)  dollars  between  said  second  party  personally  or  as  agent  and 
G.  A.  Smith,  a  member  of  the  firm  making  the  first  party  to  this  agreement, 
in  case  of  the  death  or  demise  of  said  second  party  before  said  old  account  is 
paid.  i 

"In  case  of  the  discontinuance  of  business  by  said  second  party  this  agree- 
ment to  hold  as  in  case  of  death  hereinbefore  mentioned." 

Held,  that  the  contract  did  not  create  a  simple  consignment  of  the  goods 
to  Williams  to  sell  them  as  the  agent  of  Smith  &  Rogers,  but  created  a 
conditional  sale  with  a  provision  that  the  title  should  remain  in  Smith  & 
Rogers; 

That  under  the  terms  of  the  contract,  Williams,  in  making  collections  of 
the  amounts  for  which  sales  were  made  by  him,  acted  as  the  agent  of  Smith  & 
Rogers,  and  held  the  moneys  collected  as  their  trustee  until  the  price  of  the 
cigars  had  been  paid  to  them ; 

That  a  written  memorandum  made  at  the  time  of  the  execution  of  the  con- 
tract, but  not  made  a  part  of  such  contract  or  signed  by  either  of  the  parties 
thereto,  which  recited  that  it  was  a  memorandum  of  the  first  consignment 
under  the  contract,  might  be  contradicted  or  explained  by  parol  evidence; 

That  the  original  contract,  however,  could  not  be  varied  by  parol  evidence. 

Smith  v.  Williams 507 

2.  On  credit  —  t7ie  lime  runs  from  the  delivery  of  the  goods.]     Where 

an  order  for  goods  to  be  subsequently  delivered  provides  that  the  vendee 
shall  be  given  four  months'  credit,  the  term  of  credit  dates  from  the  delivery 
of  the  goods  and  not  from  the  giving  of  the  order. 

Grabfelder  v.  Yosburgh 307 

8.  When  the  question  of  acceptance  is  one  for  the  jury.]    Where  it 

appears  that  the  goods  ordered  consisted  of  a  new  and  expensive  brand  of 
whisky  which  the  agent  of  the  vendor,  who  obtained  the  order,  desired  to 
introduce  among  the  vendee's  customers;  that  the  sale  was  accompanied  by 
a  representation  that  the  goods  were  of  a  superior  quality;  that  the  goods 
were  not  delivered  until  September,  1899:  that  the  vendor's  agent  who 
visited  the  village  in  which  the  vendee  did  business  about  once  in  two  months 
did  not  see  the  vendee  on  his  first  visit  after  the  sale  and  that  on  his  second 
visit,  which  was  in  December,  the  vendee  notified  him  that  the  goods  were 


Digitized  by 


Google 


INDEX.  685x 

BALE  —  Continued.  pass. 

not  as  they  had  been  represented  to  be,  it  cannot  be  said,  as  a  matter  of  law, 
that  the  retention  of  the  goods  by  the  vendee  amounted  to  an  unqualified 
acceptance  thereof,  but  the  question  is  one  of  fact  for  the  jury. 

Semblc,  that  if  the  four  months'  term  of  credit  had  expired  before  the 
vendee  notified  the  vendor  of  his  refusal  to  accept  the  goods,  he  would,  as  a 
matter  of  law,  be  deemed  guilty  of  an  unreasonable  delay  in  exercising  his 
right  to  test  the  quality  of  the  goods.    Id. 

4. Oral  evidence  held  to  be  incompetent  where  it  varied  a  written  contract.] 

Where  the  written  order  for  the  goods  is  unqualified,  evidence  of  a  verbal 
agreement  between  the  parties,  whereby  the  vendee  was  to  be  liable  to  pay 
for  only  that  portion  of  the  goods  which  he  should  succeed  in  selling  to  his 
customers,  tends  to  vary  the  terms  of  the  contract  and  is  inadmissible  in  an 
action  brought  by  the  vendor  to  recover  the  purchase  price  of  the  goods.    Id. 

Complaint  against  certain  corporations  and  individuals,  alleging  mis- 
representations inducing  the  sale  of  some  of  the  stock  of  one  of  the  corpora- 
tions, and  other  misrepresentations  inducing  stockholders  of  such  corpora- 
tion to  exchange  its  stock  for  that  of  the  other  corporations,  the  diversion  of 
the  proceeds  of  the  sale  of  the  stocks,  and  asking  for  an  accounting  and 
receiver  —  it  docs  not  state  a  cause  of  action. 

Phillips  v.  Sonora  Copper  Co 140 

See  Corporation. 

Principal  and  surety — repudiation  of  a  contract  of  sale  because  of 

defects  in  the  goods  manufactured  thereunder  —  a  provision  for  the  pay- 
ment of  freight  charges  to  a  particular  place,  construed  as  an  allowance  to 
be  made  on  shipments  to  anyplace — payment  for  goods  manufactured, 
when  due — introduction  of  certain  letters  Justifies  the  putting  in  evidence  of 

the  entire  correspondence.    Buedingkn  Mfg.  Co.  v.  Royal  Trust  Co 267 

See  Contract. 

Relation  between  a  stockbroker  and  a  customer  —  pledge  by  the 

broker  of  the  customer's  stock  —  effect  of  a  sale  of  stock  pledged  by  the 
pledgee  without  notice  to  the  customer — an  assignment  of  tbe  stock  is  an 
assignment  of  the  cause  of  action  for  conversion  —  a  failure  to  deposit  fur- 
ther margin  does  not  justify  a  sale  without  notice. 

Rothschild  v.  Allen 288 

See  Principal  and  Agent. 

Right  of  a  purchaser  of  the  stock  of  a  corporation,  on  the  faith  of  a 

guaranty  given  and  repudiated  by  it  as  ultra  vires,  to  rescind  the  contract  of 

purchase.    McVity  t>.  Albro  Co 109 

See  Contract. 

Bond,  guaranteeing  the  payment  of  goods  sold  on  credit,  given  to 

replace  a  defective  bond  —  the  liability  thereunder  embraces  not  only  the 
sales  subsequent,  but  those  prior  to  its  delivery. 

Harvard  Brewing  Co.  v.  Sperber 417 

&0Bond. 

Evidence  —  admissibility  of  slips  from  a  cash  register  to  prove  that 

sales  were  not  made  —  they  are  only  admissible  when  the  witness  cannot 

recollect  the  facts  without  their  aid.    Cullinan  v.  Moncrief 588 

See  Evidence. 

Entries  from  memoranda,  made  at  the  stock  exchange,  as  to  the  pur- 
chase and  sale  of  stocks — when  competent. 

Rathborne  v.  Hatch.    (JSo.  1) 151 

See  Evidence. 

Of  merchandise  —  what  is  insufficient  proof  of  the  mailing  of  a  letter 

of  advice  of  its  shipment.    Steenhardt  «.  Bingham. 149 

See  Evidence. 

Ofproverty  under  a  judgment. 

See  Judicial  Sale. 

—  Qf  real  property. 

See  Vendor  and  Purchaser. 
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SARATOGA  SFBINOS  —  A  hackman  in  Saratoga  Springs  cannot  solicit 
patronage  on  the  street*  —  he  must  be  licensed  —  the  poser  to  grant  licenses  is 
discretionary — conditions  may  be  imposed. 

See  People  ex  rel.  Van  Norder  v.  Sewer  Com 555 

SATISFACTION  —  Of  a  mortgage. 
See  Mortgage. 

SCHOOL  —  Application  to  intervene  in  an  action  by  a  teacher  against  a 
trustee  of  a  school  district  alleged  to  be  acting  collusi  vely  —  condition  imposed 
that  the  intervening  parties  appear  by  the  trustee's  attorney  —  condition 
stricken  out  and  the  interventing  parties  required  to  stipulate  not  to  tax  costs 

against  the  plaintiff.    O'Connor  v.  Hendrick 482 

See  Party. 

SECURITY  —  For  costs. 
See  Costs. 

SEDUCTION  —  Claimed  to  Jiave  been  accomplished  by  putting  the  victim  in 
a  hypnotic  condition  —  proof  slwuld  be  given  showing  tliat  it  is  possible  to  create 
such  a  condition.]  Upon  the  trial  of  an  action  for  the  seduction  of  the  plain- 
tiff's daughter,  who  was  delivered  of  a  fully -developed  child  in  August,  1901, 
the  only  evidence  tending  to  show  that  the  defendant  had  had  improper 
relations  with  the  plaintiff's  daughter  was  given  by  the  daughter  herself. 
She  testified  that  the  improper  relations  commenced  October  80,  1900,  and 
continued  until  January  1,  1901;  that  all  the  improper  acts  occurred  in  her 
father's  house  in  a  room  which  was  separated  by  an  ordinary  door  from  a 
room  in  which  her  mother  or  father  usually  sat.  In  speaking  of  the  first 
of  these  occasions  she  testified  that  the  defendant  made  an  improper  pro- 
posal to  her  which  she  indignantly  rejected;  that  they  then  sat  and  talked  a 
few  minutes,  after  which  the  defendant  forcibly  took  her  and  placed  her  upon 
a  couch  and  accomplished  his  purpose;  that  she  resisted  and  struggled,  but 
did  nothing  to  attract  the  attention  of  her  parents,  one  or  both  of  whom  were 
in  the  adjoining  room. 

The  defendant  denied  his  guilt,  and  gave  testimony  tending  to  show  that 
he  was  at  other  places  on  some  of  the  occasions  when  the  plaintiff  claimed 
that  he  was  with  his  daughter.  The  defendant  also  testified  that  although 
he  lived  near  the  plaintiff  no  suggestion  that  he  was  responsible  for  the  con- 
dition of  plaintiff's  daughter  was  made  until  many  weeks  after  the  birth  of 
the  child. 

The  plaintiff's  daughter,  when  under  examination  by  the  defendant's  attor- 
ney, testified  that  she-  was  entirely  unconscious  of  defendant's  various  acts 
of  relation  with  her  at  the  various  times  when  the  same  were  occurring; 
that  .she  did  not  know  and  was  unaware  that  they  had  occurred  during  the 
entire  term  of  her  pregnancy  and  down  to  a  period  of  several  weeks  after  the 
birth  of  her  child;  that  upon  the  first  occasion  of  improper  conduct  she 
simply  realized  and  understood  what  was  taking  place  up  to  the  time  the 
defendant  placed  her  upon  the  couch;  that  in  October,  1901,  she  was  visited 
by  the  plaintiff's  attorney,  and  as  the  result  of  what  then  occurred  her 
mind  was  so  influenced  and  awakened  that  it  grasped  a  recollection  or  con- 
sciousness of  defendant's  acts  with  her  in  the  fall  of  1900,  so  that  from  that 
time  on  down  to  and  including  the  trial  she  had  a  present  knowledge  and 
recollection  that  the  defendant  had  committed  with  her  acts  resulting  in 
her  seduction  and  childbirth. 

It  also  appeared  upon  the  trial  that  during  the  period  in  1900  under 
review  the  complainant  had  made  entries  in  a  diary  which  mentioned  the 
defendant  and  contained  references  which  were  assumed  to  relate  to  and 
be  based  upon  his  visits  to  her  and  various  results  flowing  therefrom.  Sub- 
sequently she  had  no  consciousness  of  having  made  these  entries,  but  upon 
the  occasion  of  the  visit  of  the  attorney  aforesaid,  and  without  knowing  it, 
she  procured  the  diary  and  gave  to  him  various  of  these  entries.  After  this 
visit  she  also  became  aware  of  having  made  the  entries  in  the  diary  at  the 
times  of  the  various  occurrences  therein  referred  to. 

The  plaintiff's  daughter  testified  that  defendant  hypnotized  her  and  so 
made  her  unconscious  of  his  unlawful  acts  with  her  at  the  time  they  were 
occurring,  and  that  this  condition  of  unconsciousness  thereof  continued  until 
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the  plaintiff's  attorney  visited  her,  nearly  a  year  afterwards,  and  again 
placed  her  in  a  hypnotic  condition,  through  and  by  means  of  which  her 
consciousness  was  so  restored  that  it  seized  hold  of  events  of  which  she  had 
theretofore  been  unconscious. 

Held,  that  the  explanation  given  in  behalf  of  the  plaintiff's  case  was 
opposed  to  ordinary  experience  and  knowledge; 

That  if  the  plaintiff  relied  upon  some  science  and  theory  not  generally 
known  or  understood,  he  should  have  introduced  competent  evidence  tend- 
ing to  sustain  the  probability  or  possibility  of  the  existence  of  what  he 
claimed; 

That,  as  he  had  not  done  this,  the  evidence  that  the  plaintiff's  daughter 
had  been  in  a  hypnotic  condition  at  certain  times  in  the  year  1900  whereby 
she  was  made  unconscious,  and  again  in  1901  whereby  she  was  made  con- 
scious, of  certain  events,  should  be  rejected; 

That,  with  this  evidence  out  of  the  case,  there  was  not  sufficient  evidence 
left  therein  to  sustain  a  verdict  in  favor  of  the  plaintiff.    Austin  v.  Barker.  851 

SERVANT: 

See  Master  and  Servant. 

SERVICE  —  Lien  for. 
See  Lien. 

SESSION  LAWS  — 1884,  chap.  252,  §  8  —  A  municipality  has  not,  except  by 
legislative  grant,  the  right  to  dispose  of  street  railroad  franchises  — the  Legisla- 
ture may  impose  restrictions  on  its  exercise — a  sum  paid  annually  therefor  is 
.  "in  the  nature  of  a  lax'1  — such  amount  should  be  deducted  from  the  special 
franchise  tax  —  what  local  taxes  should  not  be  so  deducted — form  of  the  special 
franchise  tax  assessment  —  such  tax  is  not  a  violation  of  the  MiUmrn  agreement. 

See  Heerwaoen  v.  Crosstown  Street  R.  Go 275 

1886,  chap.  65  —  A  municipality  has  not,  except  by  legislative  grant,  the 

right  to  dispose  of  street  railroad  franchises — tlie  Legislature  may  impose 
restrictions  on  its  exercise — a  sum  paid  annually  therefor  is  "  in  Vie  nature  of 
a  tax"  — such  amount  should  be  deducted  from  the  special  franchise  tax — what 
local  taxes  should  not  be  to  deducted — form  of  the  special  franchise  tax  assess- 
ment— such  tax  is  not  a  violation  of  the  Milium  agreement. 

See  Heerwagen  v.  Crosstown  Street  K.  Co. 275 

1886,  chap.  642  —  A  municipality  has  not,  except  by  legislative  grant,  the 

right  to  dispose  of  street  railroad  franchises  —  the  Legislature  may  impose 
restrictions  on  its  exercise — a  sum  paid  annually  therefor  is  "  in  tlie  nature  of 
a  tax  "  — such  amount  sliould  be  deducted  from  the  sptcial  franchise  tax  —  what 
local  taxes  should  not  be  so  deducted  — form  of  the  special  franchise  tax  assess- 
ment— such  tax  is  not  a  violation  of  the  MiUmrn  agreement. 

See  Heerwaoen  v.  Crosstown  Street  R.  Co 275 

1887,  chap.  576  —  Elevated  viaduct  for  street  purposes  over  a  street  of 

which  the  fee  is  in  the  city  —  the  damage  to  an  abutting  owner  is  damnum 
absque  injuria. 

See  Sauer  v.  City  of  New  York 86 

1889,  chap.  7  —  Party  —  an  action  for  an  injury  to  a  town  bridge  should 

be  brought  in  the  name  of  the  town — the  commissioners  of  highways  sliould  not 
be  joined  as  parties  plaintiff. 

See  Town  op  Palatine  v.  Canajoharie  W.  8.  Co 548 

1889,  cliap.  564 — A  municipality  has  not,  except  by  legislative  grant, 

the  right  to  dispose  of  street  railroad  franchises  —  tlie  Legislature  may  impose 
restrictions  on  its  exercise — a  sum  paid  annually  therefor  is**  in  the  nature  of 
a  tax"  —  such  amount  should  be  deducted  from  tlie  special  franchise  tax — what 
local  taxes  should  not  be  so  deducted — form  of  the  special  franchise  tax  assess- 
ment— such  tax  is  not  a  violation  of  the  Milburn  agreement. 

See  Heerwaoen  v.  Crosstown  Street  R.  Co 275 

1890,  chap.  568,  §  16 — Negligence  —  injury  on  a  defective  town  bridge 

—  htatement  of  cause  of  action  to  be  served  on  the  supervisor  of  the  town  — proof 
of  an  injury  not  specified  in  the  statement  held  to  be  competent — verdict  in 
t  of  the  amount  alleged  in  the  statement. 

See  Eggleston  v.  Town  of  Chautauqua 814 
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1800,  chap.  669,  §  180—  Claim  against  a  town— money  due  under  an 

agreement  for  the  support  of  a  pauper  child —  the  remedy  is  not  by  action — the 
claim  should  be  presented  for  audit. 

See  Goodfriend  v.  Town  of  Lyme 884 

1892,  chap.  151  —  A  municipality  has  not,  except  by  legislative  grant, 

the  right  to  dispose  of  street  railroad  franchises  —  the  Legislature  may  impose 
restrictions  on  its  exercise — a  sum  paid  annually  therefor  is  "in  the  nature  of 
a  tax  "  —  such  amount  should  be  deducted  from  the  special  franchise  tax  —  what 
local  taxes  should  not  be  so  deducted— form  of  the  special  franchise  tax  assess- 
ment —  such  tax  is  not  a  violation  of  tfie  Milburn  agreement. 

See  Hebrwagen  v.  Crosstown  Street  R.  Go 275 

1898,  chap.  838,  §§  50-52  —  Vinegar— when  the  addition  of  water  in 

its  manufacture  is  not  an  adulteration  — the  word  "pure  "  defined. 

See  People  v.  Heinz  Co 408 

1893,  cliap.  666,  tit.  7,  §§  2-4,  tit.  9,  §  27  —  Village  of  Canandaigua— 

issue  by,  of  bonds  for  street  paving  purposes — what  proceedings  must  be  taken  to 
authorise  it. 

See  Village  of  Canandaigua  v.  Hates 836 

1896,  chap.  647,  §  111—  Will— exercise,  before  1903,  of  a  discretionary 

power  to  pay  over  a  trust  fund  by  one  of  two  trustees  who  has  alone  qualified — 
jurisdiction  of  the  Surrogate's  Court  to  decide  whether  the  discretion  was  prop- 
erly exercised  —  liability  wliere  the  power  has  been  improperly  exercised  —  section 
111  of  the  Real  Property  Law  applies  to  a  power  over  personal  property. 

See  Matter  of  Wilkin 824 

1896,  chap.  908 —  Tax  —  a  domestic  corporation  which  uses  its  capital  in 

buying  New  York  real  estate  employs  it  within  that  State — it  should  be  taxed  for 
the  part  of  the  year  during  which  its  capital  lias  been  so  employed. 

See  People  ex  rel.  Ft.  George  R.  Co.  v.  Miller 688 

1896,  chap.  908,  §  46 — A  municipality  lias  not,  except  by  legislative 

ffrant,  the  right  to  dispose  of  street  railroad  franchises  —  the  Legislature  may 
impose  restrictions  on  its  exercise — a  sum  paid  annually  therefor  ts  *'inthe 
nature  of  a  tax"  —  buch  amount  should  be  deducted  from  the  special  franchise 
tax — what  local  taxes  should  not  be  so  deducted  — form  of  the  special  franchise 
tax  assessment  —  such  tax  is  not  a  violation  of  the  JfUburn  agreement. 

See  Heerwagen  v.  Crosstown  Street  R.  Co 276 

1896,  cfiap.  908,  §§  50,  174,  175  —  Equalization  of  tax  assessments—  the 

State  Board  of  Tax  Commissioners  may  consider  proof  furnished  by  affidavits — 
what  errors  of  tfie  board  of  supervisors  may  be  considered  by  the  State  board — not 
a  failure  to  include  in  the  aggregate  valuation  the  valuation  of  bank  stock  —  when 
the  Appellate  Division  will  reverse  the  determination  of  tlie  State  board. 

See  People  ex  rel.  Hunt  v.  Priest , 620 

1896,  chap.  908,  §  184— Redemption  from  a  State  tax  sale—  "actual 

occupancy  "  of  Adirondack  land  used  as  a  fish  and  game  preserve  —  when  not 
such  as  to  require  service  of  notice  to  redeem. 

See  People  ex  rel.  Ketes  v.  Miller 590 

1896,  chap.  908,  §  181  —  Corporate  tax — time  when  such  tax  is  pay- 
able—  a  foreign  corporation,  having  its  principal  office  in  the  State  of  New  York, 
which  simply  sells,  under  an  agency,  the  goods  of  another  corporation  through 
agents  acting  in  foreign  countries,  is  not  liable  to  tax. 

See  People  ex  rel.  Dutilh-Smith  &  Co.  v.  Miller 545 

1897,  chap.  878,  §  748  —  Negligence  —  collision  between  a  street  car  and 

a  hook  and  ladder  truck — right  of  way  given  by  law  to  the  truck. 

See  City  of  New  York  v.  Metropolitan  St.  R.  Co 66 

1897,  chap.  878,  §  980  —  Assessment  for  a  street  opening  in  New  Fork 

city — the  commissioners  must  state  the  value  of  each  lot  assessed. 

See  Matter  of  Mayor  (Whttlock  Avenue) 18 

1897,  chap.  414,  §§  128,  340—  Village  of  Canandaigua  —  issue  by,  of 

bonds  for  street  paving  purposes  —  what  proceedings  must  be  taken  to  author- 
ise it. 

See  Village  of  Canandaigua  v.  Hayes 886 
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1897,  chap.  418 — Mechanic?*  lien  for  a  public  improvement  —  the  notice 

need  not  be  verified. 

See  Clapper  v.  Strong 586 

1897,  chap.  592,  §  72  —  An  act  declaring  a  river  a  public  highway  — 

token  constitutional — provision  for  the  payment  of  damages — such  payment 
confers  the  right  upon  all,  not  simply  on  those  who  pay  —  effect  of  there  being 
no  payment  for  the  bed  of  the  stream  as  such — parties  to  a  condemnation 
proceeding. 

See  Matter  of  Wilder 262 

1899,  chap.  712  —  Municipal  right  to  dispose  of  street  railroad  fran- 
chises— a  sum  paid  annually  therefor  is  "»»  the  nature  of  a  tax'*  —  such 
amount  should  be  deducted  from  the  special  franchise  tax — what  local  taxes 
should  not  be  so  deducted — form  of  the  special  franchise  tax  assessment  —  such 
tax  is  not  a  violation  of  the  Milburn  agreement. 

See  Heerwagen  v.  Crosstown  Street  R.  Co 275 

1900,  diap.  20,  §  229  —  A  person  indicted  for  burning  a  fallow  in  viola- 
tion of  section  229  of  the  Forest,  Fish  and  Game  Law  may  after  "being  acquitted, 
be  sued  for  the  penalty  provided  in  that  section — the  defendant's  intent  is 
immaterial. 

See  People  v.  Snyder. 422 

1900,  chap.  155 — Negligence — collision  between  a  street  car  and  a  hook 

and  ladder  truck  —  right  of  way  given  by  law  to  the  truck. 

See  City  op  New  York  v.  Metropolitan  Street  R.  Co 66 

1901,  cliap.  808 —  Vinegar — when  the  addition  of  water  in  its  manu- 
facture is  not  an  adulteration  —  the  word  "pure"  defined. 

See  People  v.  Heinz  Co 408 

1901,  chap.  466,  §§  473,  475—  Water  rates— when  the  city  is  bound  by 

meter  measurement  although  the  meter  has  been  made  to  run  slowly. 

See  Healy  v.  City  op  New  York 170 

1901,  chap.  466,  §  1554  —  Specifications  for  bids  in  New  York  city— 

what  specifications  do  not  authorize  the  acceptance  of  a  proposal  for  a  patented 
pavement. 

See  Barber  Asphalt  Paving  Co.  v.  Willcox 245 

1901,  chap.  558  —  Corporate  tax  —  time  when  such  tax  is  payable  —  a 

foreign  corporation,  having  its  principal  office  in  the  State  of  New  York,  which 
simply  sells,  under  an  agency,  tlie  goods  of  another  corporation  through  agents 
acting  in  foreign  countries,  is  not  liable  to  tax. 

See  People  ex  rel.  Dutilh- Smith  &  Co.  v.  Miller 545 

1901,  chap.  558  —  Tax — a  domestic  corporation  which  uses  its  capital  in 

buying  New  York  real  estate  employs  it  within  that  State  —  it  should  be  taxed 
for  the  part  of  the  year  duringwhich  its  capital  has  been  so  employed. 

See  People  ex  rel.  Ft.  George  R.  Co.  v.  Miller. 588 

1902,  chap.  586,  §  40 — Legislative  power  over  highways  and  streets  —  an 

act  making  it  unlawful  for  a  hackman  to  drive  on  a  street  soliciting  patronage 
is  constitutional — what  constitutes  a  violation  thereof  —  a  hackman  in  Sara- 
toga Springs  must  be  licensed  —  the  power  to  grant  licenses  is  discretionary  — 
conditions  may  be  imposed. 

See  People  ex  rel.  Van  Norder  v.  Sewer  Com 555 

1902,  chap.  600  —  Employers'  Liability  Act  —  measure  of  the  liability 

imposed  upon  employers  by  it  —  a  foreign  statute  re-enacted  by  the  State  of  New 
York  will  be  construed  as  interpreted  in  the  foreign  country  —  injury  to  a 
workman  from  tiu  falling  of  a  derrick,  not  properly  secured  by  guy  ropes. 

See  Bbllegarde  v.  Union  Bag  &  Paper  Co 577 

1902,  chap.  600  —  Under  a  complaint  alleging  a  cause  of  action  under 

the  Employers'  Liability  Act,  proof  cannot  be  made  of  a  common-law  liability. 

See  Davis  v.  Broadalbin  Knitting  Co 567 

1902,  chap.  618  —  An  act  declaring  a  river  a  public  highway — when 

constitutional—  provision  for  the  payment  of  damages— such  payment  confers 

App.  Div.— Vol.  XO.        44 
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the  rigM  upon  all  —  not  simply  on  thoee  who  pay  —  effect  of  there  being  no  pay- 
ment for  the  bed  of  the  stream  as  such — parties  to  a  condemnation  proceeding. 

See  Matter  of  Wilder .  262 

1908,  chap.  565  —  An  act  declaring  a  river  a  public  highway  —  when  con- 
stitutional —  provision  for  the  payment  of  damages  —  such  payment  confers  the 
right  upon  all,  not  simply  on  those  w?io  pay  —  effect  of  there  being  no  payment 
for  the  bed  of  the  stream  as  such — parties  to  a  condemnation  proceeding. 

See  Matter  op  Wilder 26& 

1908,  chap.  617 —  Village  of  Canandaigua  —  issue  by,  of  bonds  for  street 

paving  purposes — what  proceedings  must  be  taken  to  authorise  it. 

See  Village  of  Canandaigua  v.  Hates 336 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SET-OFF — A  demurrer  that  a  counterclaim  is  not  sufficient  in  law  is  not 
authorized  —  an  objection  that  a  counterclaim  is  not  proper  under  the  Code 
must  be  specified  in  the  demurrer. 

Hudson  River  W.  P.  Co.  v.  Glens  Falls  Gas  Co 513 

See  Pleading. 

SEVERANCE  —  Of  an  action. 
See  Judgment. 

SOCIAL  CLUB—  Unincorporated. 
See  Association. 

SOCIETY —  Unincorporated. 
See  Association. 

SPECIFIC  PERFORMANCE — Insurance  policy— an  imperfect  assign- 
ment thereof  by  a  wife  entitled  to  the  amount  thereof  in  case  she  survives 
her  husband  —  action  to  compel  her  and  her  husband  to  execute  papers 
necessary  to  make  such  assignment  effective — consideration  sufficient  to 

support  the  assignment.    Rathborne  v.  Hatch.    (No.  2) 161 

See  Insurance. 

Oral  contract  to  marry  is  valid — an  oral  contract  in  consideration 

thereof  is  not —  specific  performance.    Kramer  v.  Kramer ITS 

tee  Husband  and  Wife. 

Of  contracts  to  convey  real  property. 

See  Vendor  and  Purchaser. 

SPECIFICATION — For  bids  to  do  work. 
See  Contract. 

STARE  DECISIS : 

See  Judgment. 

STATE  BOARD  OF  TAX  COMMISSIONERS —Powers  of. 
See  Tax. 

STATUTE  —  Employers*  Liability  Act  —  a  foreign  statute  re-enacted  by  the 
State  of  New  York  will  be  construed  as  interpreted  in  the  foreign  country. 

See  Bellegarde  v.  Union  Bag  &  Paper  Co 577 

See  Conflict  of  Law. 

Constitutionality  of. 

See  Constitutional  Law. 

See  Session  Laws. 

STATUTE  OF  FRAUDS  —  Contract  of  employment  for  a  year —action  to 
recover  damages  for  a  breach  thereof  —  proof  proper  to  establish  the  contract 
in  the  absence  of  a  plea  of  the  Statute  of  Frauds  —  duty  to  plead  the  Statute 
of  Frauds  —  what  contract  is  not  within  the  statute.    Bennett  v.  Mahler.    22 
See  Contract. 
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An  oral  promise  to  marry  is  binding,  while  an  oral  contract  in  con- 
sideration of  marriage  is  void  under  the  Statute  of  Frauds  —  the  statute  does 
not  apply  to  an  executed  contract  —  it  must  be  pleaded. 

Kramer  v.  Kramer 176 

See  Husband  and  Wife. 

STATUTE  OF  LIMITATIONS : 

See  Limitation  of  Action. 

STOCK  —  In  a  corporation. 
See  Corporation. 

STORAGE : 

See  Warehouseman. 

STREAM: 

See  Watercourse. 

STREET  —  In  a  city. 

See  Municipal  Corporation. 

STBEET  RAILROAD : 

See  Railroad. 

STJBPCENA  —  To  a  witness. 
See  Process. 

SUPERVISOR  —  Of  a  town —  service  on,  of  a  statement  of  a  cause  of  action 
for  personal  iniury. 

See  Egglebton  v.  Town  of  Chautauqua 314 

SURETY:  * 

See  Principal  and  Surety. 

SURROGATE  —  Exercise,  before  1908,  of  a  discretionary  power  to  pay  over 
a  trust  fund  by  one  of  two  trustees  who  has  alone  qualified — jurisdiction  of 
the  Surrogate's  Court  to  decide  whether  the  discretion  was  properly  exer- 
cised.   Matter^f  Wilkin 824 

See  Will. 

TAX  —  Assessment  of  the  capital  employed  by  a  domestic  corporation  within 
the  State  of  New  York,  how  made.]  1.  A  domestic  corporation  was  organized 
October  10,  1901,  with  a  capital  stock  of  $500,000.  Five  shares  of  its  capital 
stock,  of  the  par  value  of  $100  each,  were  then  subscribed  for  and  sold.  No 
more  stock  was  sold  nor  business  done  by  the  corporation  until  June  2,  1902, 
when  the  corporation  purchased  a  tannery  and  other  property,  and  issued 
all  the  remainder  of  its  capital  stock  in  payment  for  the  same. 

The  chief  business  of  the  corporation  was  tanning  and  selling  leather, 
and  its  tannery  and  a  large  part  of  its  property  was  situated  in  North  Caro- 
lina. It  also  operated  a  tannery  in  Virginia.  Its  office,  however,  and  the 
place  where  it  conducted  its  business  was  in  New  York  city,  and  it  manu- 
factured some  leather  there. 

During  the  last  five  months  of  the  fiscal  year  ending  October  31,  1902,  its 
gross  assets  amounted  to  $860,848.86,  and  its  liabilities  amounted  to  $850,000. 
Of  its  gross  assets  $273,552.32  were  employed  in  the  State  of  New  York. 
This  item  did  not  include  certain  bills  receivable  which  were  due  for  leather 
made  at  tanneries  outside  of  the  State  of  New  York  and  sold  to  parties  resid- 
ing without  the  State  of  New  York,  and  which  had  never  been  within  the 
State. 

Held,  that  the  bills  receivable  did  not  constitute  capital  employed  within 
the  State  of  New  York; 

That  as  it  appeared  that  during  the  first  seven  months  of  the  fiscal  year 
ending  October  31,  1902,  namely,  until  June  2,  1902,  the  only  capital  of  the 
corporation  was  $500,  none  of  which  was  employed  in  the  corporation's 
business,  it  should  be  assumed  that  only  five-twelfths  of  the  gross  assets 
were  carried  by  the  corporation  during  the  entire  fiscal  year; 

That  the  franchise  tax  levied  on  the  corporation  for  the  year  1902  should 
be  determined   in  the  following  manner:   The  total  liabilities  should  be 
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deducted  from  the  gross  assets,  leaving  $500,848.86  as  the  actual  value 
of  its  capital  stock,  it  appearing  that  the  corporation  had  not  declared  aoy 
dividend  and  that  there  had  been  no  sales  of  its  stock;  that  the  gross  assets 
^employed  in  the  State  of  New  York  being  .8216  of  the  entire  amount  of  the 
gross  assets,  that  proportion  of  the  gross  assets,  viz.,  of  $500,848.86,  would 
give  the  value  of  so  much  of  the  capital  stock  as  was  employed  in  the  State 
of  New  York,  to  wit,  the  sum  of  $160,911.11;  that  as  the  latter  sum  was 
actually  employed  only  five  months  of  the  year,  five-twelfths  of  that  sum, 
to  wit,  $67  056.60,  was  the  sum  upon  which  the  tax  should  be  computed; 

That  the  corporation  was  not  entitled  to  have  deducted  from  its  gross 
assets  of  $850,348.86,  its  total  liabilities  of  $850,000,  and  to  have  deducted 
from  the  resulting  net  assets  of  $500,348.86  the  amount  of  its  capital  employed 
outside  the  State  of  New  York,  viz.,  $561,394.71,  which  would  leave  no 
assets  or  capital  whatever  to  be  taxed  within  the  State  of  New  York. 

People  ex  rel.  Rees'  Sons  e.  Miller 501 

2. Assessment  for  personal  tax — what  affidavit  as  to  residence  elsewhere 

is  sufficient  to  require  the  vacation  of  the  assessment,  in  the  absence  of  other  proof 
—  notice  to  the  person  assessed  as  to  the  insufficiency  of  the  affidavit — when 
necessary.']  A  person  who  had  been  assessed  for  personal  property  as  a  resi- 
dent of  the  city  and  county  of  New  York  for  the  year  1901,  presented  to  the 
commissioners  of  taxes  and  assessments  of  the  city  of  New  York,  on  an 
application  to  vacate  the  assessment,  the  following  affidavit: 

M  Deponent  is  not  a  resident  of  the  County  or  City  of  New  York,  but 
resides  at  Southampton,  Suffolk  County,  New  York;  that  his  actual  resi- 
dence is  in  Southampton  aforesaid;  that  he  has  resided  there  more  or  less  all 
his  life;  that  some  three  years  ago  deponent  left  the  State  of  New  York  and 
moved,  with  his  family,  to  Colorado  Springs.  Colorado,  and  resided  there  for 
upwards  of  a  year,  and  that  thereafter,  upon  his  return  to  the  East,  he 
moved  to  Southampton  aforesaid.  That  while  be  resided  in  Colorado  he 
continued  to  rent  an  office  in  the  city  of  New  York,  wherein  was  office  furni- 
ture of  the  value  of  seven  hundred  and  fifty  dollars  ($750),  and  upon  his 
application  made  in  Colorado  the  assessment  on  his  personal  estate  was 
reduced  from  ten  thousand  dollars  ($10,000)  to  seven  hundred  and  fifty  dol- 
lars ($750).  That  deponent  couducts  business  in  Southampton,  Suffolk 
County,  New  York,  and  pays  his  assessment  there  and  is  also  assessed  and 
pays  taxes  upon  his  personal  estate  in  Suffolk  County." 

The  commissioners  accepted  the  affidavit  and  informed  the  deponent's 
attorney  that  if  further  evidence  was  required  he  would  be  notified  of  that 
fact.  Thereafter,  And  without  giving  the  deponent's  attorney  such  notice  and 
without  taking  any  further  testimony  upon  the  subject  of  deponent's  resi- 
dence, the  commissioners  refused  to  vacate  the  assessment  on  the  ground 
that  the  proof  presented  by  the  deponent  was  insufficient  to  show  that  he 
had  ceased  to  be  a  resident  of  the  city  of  New  York. 

Held,  that  the  facts  stated  in  the  affidavit,  being  unquestioned,  established 
that  the  deponent's  legal  residence  for  the  year  1 001  was  at  Southampton  and 
not  in  the  city  of  New  York; 

That,  in  any  event,  the  commissioners,  having  accepted  the  affidavit, 
could  not  entirely  disregard  it  without  notifying  the  deponent's  attorney. 

People  ex  rel.  Thomas  «.  Feitner. 9 

8.  Transfer  tax  —  imposed  on  a  life  tenant  of  real  property    where 

(although  holding  a  deed  thereof  from  the  testator)  he  elects  to  treat  it  as  part  of 
the  testator's  estate  —  the  life  tenant's  heirs  acquiring  the  estate  in  remainder 
are  not  bound  bu  his  election.]  Joshua  Mather,  who  died  in  August,  1898, 
by  his  will,  gave  his  nephew,  Charles  W.  Mather,  a  life  estate  in  his  residu- 
ary estate,  and  empowered  the  said  Charles  W.  Mather  to  dispose  of  the 
remainder  of  the  residuary  estate  by  will  among  his  descendants,  and  pro- 
vided that,  in  default  of  a  will,  the  remainder  of  the  estate  should  pass  to 
the  heirs  at  law  and  next  of  kin  of  the  said  Charles  W.  Mather. 

Upon  the  appraisal  of  the  estate  of  Joshua  Mather,  for  the  purposes  of  the 
transfer  tax,  Charles  W.  Mather  testified  that  Joshua  Mather  was,  at  the 
time  of  his  death,  the  owner  of  a  certain  piece  of  real  property.  A  trans- 
fer tax  was  thereupon  assessed  upon  the  life  interest  of  Charles  W.  Mather 
in  the  real  property  in  question,  and  the  tax  upon  the  remainder  of  the 
residuary  estate  was  suspended  until  his  death. 
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Charles  W.  Mather  died  Intestate,  and  among  his  papers  was  found  an 
unrecorded  deed  executed  to  him  by  Joshua  Mather,  conveying  the  prop- 
erty in  question.  This  deed  was  made  and  delivered  during  the  lifetime 
of  Joshua  Mather,  and  there  was  nothing  to  impeach  its  validity  excepting 
the  statement  made  by  Charles  W.  Mather  upon  the  assessment  proceedings. 

Held,  that  Charles  W.  Mather,  having,  for  some  undisclosed  reason,  vol- 
untarily determined  to  ignore  his  absolute  title  to  the  property  and  to  sub- 
mit to  the  imposition  of  the  transfer  tax  upon  his  life  interest,  such  trans- 
fer tax  should  not  be  vacated ; 

That  the  statement  of  Charles  W.  Mather  that  Joshua  Mather  owned  the 
property  in  question  at  the  time  of  his  death  was  not  binding  upon  his  heirs ; 

That  they  were  entitled  to  stand  upon  their  title  derived  under  the  will  of 
Joshua  Mather,  or  upon  their  title  derived  under  the  deed  from  Joshua 
Mather ; 

That  having  elected,  at  the  first  opportunity  afforded  them,  to  stand  upon 
their  title  under  the  deed,  they  were  not  liable  for  a  transfer  tax. 

Matter  of  Mather 889 

4. On  a  foreign  corporation  —  under  wliat  circumstances  a  foreign  invest- 
ment company  is  subject  thereto — proof  as  to  property  on  hand  being  capital 
and  as  to  its  form  of  investment.]  An  investment  company  incorporated 
under  the  laws  of  the  State  of  New  Jersey  had  its  principal  office  in  Jersey 
City,  and  also  maintained  an  office  in  the  city  of  New  York  where  its  princi- 
pal business  was  transacted. 

Its  business  consisted  in  purchasing,  holding  and  selling  the  stocks  and 
bonds  of  corporations  organized  under  the  laws  of  States  other  than  the 
State  of  New  York  and  doing  business  outside  of  the  State  of  New  York. 
All  of  the  business  relating  to  the  investment  or  reinvestment  m  said  stocks 
and  bonds  was  supervised,  if  not  actually  done,  at  the  New  York  office. 

During  the  years  ending  respectively  October  81,  1900,  and  October  81, 
1901,  the  corporation,  besides  furniture  in  an  office  for  which  it  paid  over 
$2,000  rent,  and  to  the  employees  in  which  it  paid  each  year  in  the  aggre- 

gate  wages  in  excess  of  $23,000,  carried  large  monthly  bank  balances  in  the 
tate  of  New  York,  and  held  in  the  State  of  New  York  a  large  amount  of 
financial  securities.  It  also  held  a  considerable  amount  of  bills  and  accounta 
receivable  in  the  State  of  New  York. 

The  treasurer  of  the  corporation  testified  that  it  bad  no  surplus  during 
theyears  in  question,  and  that  it  had  not  earned  enough  to  pay  a  dividend. 

Held,  that  the  State  Comptroller  was  justified  in  imposing  a  franchise  tax 
and  license  fee  upon  the  corporation  for  the  years  in  question; 

That,  in  view  of  the  testimony  of  the  treasurer  of  the  corporation,  the  items 
above  enumerated  could  not  have  been  surplus  or  income,  and  must,  there- 
fore, have  been  capital  employed  in  the  State  of  New  York; 

That  while  there  was  testimony  that  all  of  the  capital  of  the  corporation 
was  invested  in  the  stocks  and  bonds  of  other  foreign  corporations,  this  was 
a  statement  of  a  mere  conclusion,  the  correctness  of  which  the  Comptroller 
was  to  determine.    People  ex  rel.  North  Am.  Co.  v.  Miller 600 

5.  Corporate  tax — time  when  such  tax  is  payable.]    Section  181  of  the 

Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1901,  chap.  658), 
which  imposes  a  license  fee  upon  corporations  and 'provides,  "The  tax 
imposed  by  this  section  on  a  corporation  not  heretofore  subject  to  its  pro- 
visions shall  be  paid  on  the  first  day  of  December,  nineteen  hundred  and  one, 
to  be  computed  upon  the  basis  of  the  amount  of  capital  stock  employed  bv 
it  within  the  State  during  the  year  preceding  such  date,  unless  on  such 
date  such  corporation  shall  not  have  employed  capital  within  the  State  for  a 
period  of  thirteen  months,  in  which  case  it  shall  be  paid  within  the  time  other- 
wise provided  by  this  section,"  should  be  construed  to  mean  that  if  the  cor- 
poration has  not  done  business  for  twelve  months,  it  shall  pay  the  license 
fee  at  the  time  otherwise  prescribed  in  the  section,  to  wit,  between  twelve 
and  thirteen  months  after  it  shall  have  commenced  to  employ  capital  within 
the  State  of  New  York.    People  ex  rel.  Dutilh-Smith  Co.  v.  Miller.  . .  645 

6.  A  foreign  corporation,  having  its  principal  office  in  the  State  of  Nets 

York,  wh^ch  simply  sells,  under  an  agency,  the  goods  of  another  corporation 
through  agents  acting  in  foreign  countries,  is  not  liable  to  tax.]    A  corpora- 
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tion  organized  under  the  laws  of  the  State  of  Delaware,  whose  sole  business 
consists  in  selling,  under  a  contract  of  agency,  the  goods  of  another  cor- 
poration in  foreign  countries,  through  agencies  in  such  foreign  countries, 
the  orders  for  the  goods  and  the  purchase  price  being  sent  directly  to  its 
principal,  and  which  maintains  its  principal  office  in  the  city  of  New  York, 
using  it  simply  as  a  headquarters  for  the  transmission  of  orders  to  its  agents 
and  for  the  receipt  of  reports  from  such  agents,  does  not  employ  any  capital 
in  the  State  of  New  York.    Id. 

7.  —  Redemption  from  a  State  tax  sale — "actual  occupancy9*  of  Adiron- 
dack land  used  a*  a  fish  and  game  preserve — when  not  such  as  to  require 
service  of  notice  to  redeem.]  The  Adirondack  League  Club,  in  1890,  purchased 
9,000  acres  of  land  in  the  Adirondack  mountains,  and  since  then  has  used  the 
tract  as  a  forest,  fish  and  game  preserve.  Included  in  the  tract  was  a  lot  of 
570  acres.  Trails  were  cut  through  the  forest  across  such  lot  and  a  boat 
landing  was  built  upon  the  shore  of  a  lake  that  was  partly  in  the  lot.  It  was 
also  possible,  although  the  fact  did  not  distinctly  appear,  that  notices,  warning 
all  persons  from  trespassing  on  the  570-acre  lot  and  that  it  was  used  as  a  pri- 
vate park,  were  posted  upon  the  lot.  This  lot  was  used  and  cared  for  in  the 
same  manner  as  the  rest  of  the  tract. 

Held,  that  the  club  was  net  in  the  "  actual  occupancy  "  of  the  570-acre  lot 
within  the  meaning  of  section  184  of  the  Tax  Law,  which  requires  the  service 
of  a  notice  to  redeem  from  a  State  tax  sale  to  be  served  upon  the  actual  occu- 
pant of  the  premises  sold.    People  ex  rel.  Ketes  v.  Miller 596 

8. Equalization  of  tax  assessments — the  State  Board  of  Tax  Commis- 
sioners may  consider  proof furnisJied  by  affidavits.]  Upon  a  review  by  the  State 
Board  of  Tax  Commissioners,  pursuant  to  section  175  of  the  Tax  Law  (Laws 
of  1896,  chap.  908),  on  an  appeal  by  the  supervisor  of  a  town  from  a  decision 
made  by  the  board  of  supervisors  of  the  county  when  equalizing  the  assessed 
valuation  of  the  property  in  the  various  towns,  the  State  Board  of  Tax 
Commissioners  has  the  power  to  control  the  manner  of  the  hearing  before 
them  and  to  determine  what  proofs  shall  be  presented  upon  the  questions 
under  review.  They  are  not  confined  to  the  reception  of  purely  legal  evi- 
dence, but  may  authorize  proof  to  be  made  by  affidavits. 

People  ex  rel.  Hunt  v.  Priest 520 

9. What  errors  of  the  board  of  supervisor's  may  be  considered  by  the  State 

board — not  a  failure  to  include  in  the  aggregate  valuation  the  valuation  of 
bank  stock.]  An  alleged  error  committed  by  the  board  of  supervisors,  in  fail- 
ing to  include  in  the  aggregate  valuation  of  the  property  of  the  county  the 
valuation  of  bank  stock,  is  not  an  error  "in  the  equalization  of  assessments " 
or  'in  the  correction  of  the  assessment  rolls"  under  section  50  of  the  Tax 
Law.  which  authorizes  that  body  to  "increase  or  diminish  the  aggregate  valu- 
ations of  real  estate  in  any  tax  district  by  adding  or  deducting  such  sum  upon 
the  hundred  as  may,  in  its  opinion,  be  necessary  to  produce  a  just  relation 
between  all  the  valuations  of  real  estate  in  the  county."  Errors  in  these 
respects  alone  are  made  by  section  174  of  the  Tax  Law  the  subject  of 
review  upon  an  appeal  to  the  State  Board  of  Tax  Commissioners.    Id. 

10. When  the  Appellate  Division  will  reverse  the  determination  of  the 

State  beard.]  The  Appellate  Division  will  not  reverse  the  determination  of 
the  State  Board  of  Tax  Commissioners  in  such  a  proceeding  upon  a  question 
of  fact,  unless,  upon  all  the  evidence,  the  error  in  the  conclusion  of  that  board 
clearly  appears.    Id. 

11. A  domestic  corporation  which  uses  its  capital  in  buying  Netc  York 

real  estate  employs  it  within  that  State.]  Where  a  domestic  corporation 
organized  for  the  purpose  of  acquiring,  holding  and  selling  real  estate  in  the 
city  of  New  York,  uses  all  the  capital  stock  issued  by  it  in  payment  for 
unimproved  real  estate  in  the  city  of  New  York  and  for  part  of  the  proceeds 
of  a  mortgage  upon  such  real  estate,  such  use  of  the  capital  stock  constitutes 
an  employment  thereof  within  the  State  of  New  York,  within  the  meaning 
of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1901,  chap. 
558),  and  renders  the  corporation  liable  to  a  franchise  tax. 

People  ex  rel.  Ft.  George  R.  Co.  v.  Miller 588 
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12. It  thould  be  taxed  for  the  part  of  the  year  during  which  its  capital 

has  been  $o  employed.]  A  corporation  subject  to  a  franchise  tax,  which  baa 
been  in  existence  for  but  five  and  a  half  months  of  the  year  for  which  the 
tax  is  assessed,  should  not  be  required  to  pay  the  tax  for  the  full  year,  but 
only  for  eleven  twenty-fourths  of  that  time.    Id. 

18. Definition  of  a  tax.]  A  tax  is  an  involuntary  proportional  pay- 
ment made  by  a  property  owner  toward  the  expenses  of  a  municipality  or 
State,  and  the  fact  that  money  is  paid  to  a  city  by  a  street  railway  company, 
in  remuneration  for  its  right  to  do  business,  is  not  incompatible  with  the 
proposition  that  such  payment  is  "in  the  nature  of  a  tax." 

Heerwaobn  v.  Crosstown  Street  R.  Co 275 

14. A  sum  paid  annually  for  the  privilege  of  operating  a  street  railway 

is  "in  the  nature  of  a  tax" — sucfi  amount  should  be  deducttd  from  the  special 
franchise  tax  —  what  local  taxes  sfiould  not  be  so  deducted — form  of  the  special 
franchise  tax  assessment  —  such  tax  is  not  a  tiolation  of  tfie  Milburn  agreement.] 
Section  8  of  chapter  252  of  the  Laws  of  1884  provided  that  in  cities  having 
a  population  of  250,000  or  more,  which  included  the  city  of  Buffalo,  every 
street  railway  company  should  pay  annually  for  five  years  into  the  treasury 
of  the  city  to  the  credit  of  the  sinking  fund  thereof  three  per  cent  of  its  gross 
receipts  and,  after  the  expiration  of  five  years,  five  per  cent  of  such  gross 
receipts. 

Chapter  65  of  the  Laws  of  1886,  as  amended  by  chapter  642  of  the  Laws 
of  1886  and  by  chapter  564  of  the  Laws  of  1889,  provided  that  as  a  condition 
of  obtaining  the  consent  of  the  local  authorities  of  a  city  to  the  construction 
of  a  street  railroad  therein,  "the  right,  franchise  and  privilege  of  using 
the  said  street  *  *  *  shall  be  sold  at  public  auction  to  the  bidder 
who  will  agree  to  give  the  largest  percentage  per  annum  of  the  gross 
receipts  of  said  company  or  corporation,"  but  expressly  retained  in  force  the 
percentages  authorized  by  the  act  of  1884  above  mentioned. 

The  Crosstown  Street  Railway  Company,  which  operates  a  street  railway 
in  the  city  of  Buffalo,  was  organized  February  5,  1890,  pursuant  to  chapter 
252  of  the  Laws  of  1884,  as  amended.  February  sixth  it  purchased  at  a  pub- 
lic auction  the  franchise  to  construct  its  railroad  upon  certain  streets  in  the 
city  of  Buffalo,  its  bid,  which  was  the  highest,  being  eleven  and  three-fourths 
per  cent  of  its  gross  earnings. 

There  were  in  1892  two  other  street  surface  railroads  in  the  city  of  Buffalo 
and  the  three  were  operated  independently  of  each  other,  thus  involving  the 
payment  by  passengers  of  double  fares  and  transfer  charges. 

A  petition  having  been  presented  by  one  of  such  other  railroads  to  the 
common  council  of  the  city  for  authority  to  make  a  traffic  arrangement  with 
the  Crosstown  Street  Railway  Company,  whereby  each  might  use  the  line 
of  the  other,  the  matter  was  referred  to  a  committee  to  examine  into  the 
propositions  of  the  several  companies.  As  a  result  thereof,  an  agreement 
known  as  the  Milburn  agreement  was  entered  into  on  January  1,  1892,  by 
which  transfer  charges  and  double  fares  were  abolished  and  by  which  the 
railway  companies  agreed,  in  lieu  of  the  percentages  of  the  gross  receipts 
theretofore  paid  by  them,  to  pay  annually  two  per  cent  of  their  gross 
receipts  when  the  same  were  less  than  $1,500,000,  two  and  a  half  per  cent 
when  their  receipts  were  more  than  $1,500,000  and  less  than  $2,000,000  and 
three  per  cent  when  the  gross  receipts  were  over  $2,000,000.  This  agree- 
ment was  subsequently  sanctioned  by  an  act  of  the  Legislature  (Laws  of 
1892,  chap.  151)  which  expressly  relieved  the  railroad  companies  from  the 
payment  of  percentages  except  those  provided  for  in  the  agreement. 

In  1899  the  Legislature  passed  the  Special  Franchise  Tax  Law  (Laws  of 
1899,  chap.  712)  making  the  franchises  of  street  railway  companies  taxable 
as  real  estate.  Section  46  of  the  Tax  Law,  added  by  said  statute,  provides: 
"  If,  when  the  tax  assessed  on  any  special  franchise  is  due  and  payable 
under  the  provisions  of  law  applicable  to  the  city,  town  or  village  in  which 
the  tangible  property  is  located,  it  shall  appear  that  the  person,  co-partner- 
ship, association  or  corporation  affected  has  paid  to  such  city,  town  or  vil- 
lage for  its  exclusive  use  within  the  next  preceding  year,  under  any  agree- 
ment therefor,  or  under  any  statute  requiring  the  same,  any  sum  based  upon 
a  percentage  of  gross  earnings,  or  any  other  income,  or  any  license  fee,  or 
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any  sum  of  money  on  account  of  such  special  franchise,  granted  to  or  pos- 
sessed by  such  person,  co-partnership,  association  or  corporation,  which 
payment  was  in  the  nature  of  a  tax,  all  amounts  so  paid  for  the  exclusive 
use  of  such  city,  town  or  village  except  money  paid  or  expended  for 
paving  or  repairing  of  pavement  of  any  street,  highway  or  public  place, 
shall  be  deducted  from  any  tax  based  on  the  assessment  made  by  the 
State  Board  of  Tax  Commissioners  for  city,  town  or  village  purposes,  but 
not  otherwise;  and  the  remainder  shall  be  the  tax  on  such  special  franchise 
payable  for  city,  town  or  village  purposes." 

Held,  that  the  percentage  of  its  gross  receipts  paid  by  the  Crosstown  Street 
Railway  Company  under  the  Milburn  agreement  was  a  payment  "in  the 
nature  of  a  tax "  within  the  meaning  or  section  46  of  the  Tax  Law  and 
should  be  deducted  from  the  amount  of  the  franchise  tax  assessed  against 
that  corporation; 

That  percentages  of  their  gross  receipts   paid  by  street  railway  com- 

Sanies  pursuant  to  the  provisions  of  chapter  252  of  the  Laws  of  1884  and 
hapter  65  of  the  Laws  of  1886  and  the  subsequent  amendments  thereof,  are 
payments  in  the  nature  of  a  tax  and  should,  under  the  terms  of  section  46  of 
the  Tax  Law,  be  deducted  from  the  franchise  tax  assessed  against  such 
street  railway  companies; 

That  section  46  of  the  Tax  Law  was  not  designed  to  provide  for  the 
deduction,  from  the  franchise  tax  payable  by  a  street  railway  company,  of 
lamp  taxes,  license  fees  and  taxes  for  the  maintenance  of  the  police  and 
health  departments  imposed  by  the  municipality  upon  the  street  railway 
company;  that  the  only  deductions  provided  for  in  the  statute  were  those 
based  upon  payments  by  the  street  railway  company  to  the  municipality 
of  percentages  of  its  gross  receipts; 

That  the  franchise  tax  assessment  levied  upon  the  Crosstown  Street 
Bail  way  Company  was  not  rendered  invalid  because  the  entire  amount 
thereof  was  placed  upon  the  assessment  roll  of  the  ward  in  which  the  prin- 
cipal office  of  the  corporation  was  located,  instead  of  being  divided  among 
the  various  wards  or  tax  districts  of  the  city; 

That  the  imposition  of  the  special  franchise  tax  did  not  constitute  a  viola- 
tion of  the  Milburn  agreement,  there  being  nothing  in  the  agreement  indi- 
cating an  intention  to  relieve  the  street  railway  company  from  the  payment 
of  any  tax  which  the  Legislature  might  impose  upon  its  property.    Id. 

15.  Assessment    against    a    domestic    corporation.]    In   assessing    a 

franchise  tax  against  a  domestic  corporation,  the  corporation  is  not  entitled 
to  have  deducted  from  its  gross  assets  the  assets  employed  without  the 
State  of  New  York  and  together  therewith  its  total  liabilities,  leaving  the 
balance  as  the  amount  upon  which  the  franchise  tax  shall  be  computed. 

People  ex  rel.  Htde  &  Sons  v.  Milleb 5W 

16. What  deduction  should  be  made  on  account  of  its  debts.]    In  such  a 

case  the  corporation  is  entitled  to  a  reduction  from  the  value  of  the  assets 
employed  in  the  State  of  New  York  of  only  such  proportionate  amount  of 
the  liabilities  of  the  corporation  as  is  represented  by  the  ratio  of  the 
assets  employed  within  the  State  of  New  York  to  the  entire  assets  of  the 
corporation.    Id. 

TEACHER  —  In  a  school. 
See  School. 

TIME—  When  of  the  essence  of  a  contract. 
See  Contract. 

Extension  of 

See  Pleading. 

TITLE  —  To  real  property. 

See  Vendor  and  Purchaser. 

TOWN  —  Claim  against  a  town — money  due  under  an  agreement  for  the  sup* 
port  of  a  pauper  child — the  remedy  is  not  by  action  —  the  daim  should  be  pre- 
sented for  audit.]  An  individual  cannot  maintain  an  action  against  a  town 
to  recover  moneys  alleged  to  be  due  to  him  under  an  agreement  with  the 
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town  board  for  the  support  of  a  pauper  child  which  was  a  charge  upon  the 
town,  as  such  claim  is  a  town  charge,  and,  under  the  provisions  of  section 
180  of  the  Town  Law  (Laws  of  1890,  chap.  569),  the  exclusive  remedy  of 
the  claimant  is  to  present  the  claim  to  the  town  board  for  audit  and  to 
review  their  action  by  mandamus  or  certiorari. 

Goodfriend  v.  Town  of  Lyme 834 

Negligence  —  injury  on  a  defective  town  bridge  —  statement  of  cause 

of  action  to  be  served  on  the  supervisor  of  a  town  —  proof  of  an  injury  not 
specified  in  the  statement  held  to  be  competent  —  verdict  in  excess  of  the 
amount  alleged  in  the  statement.    Eggleston  v.  Town  of  Chautauqua.  . .  314 
See  Negligence. 

Negligence  —  liability  of  a  town  for  injury  resulting  from  a  horse 

being  frightened  by  a  stick  of  wood  falling  from  a  wood  pile  on  the  edge  of 

a  highway.    Hoffart  v.  Town  of  West  Turin 348 

See  Negligence. 

Highway  in. 

See  Highway. 

TREE — Negligence — destruction  of  shade  trees  in  a  street  by  gas  —  liability  of 
the  gas  company  to  an  abutting  owner  who  does  not  own  the  fee  of  the  street. 

See  Donahue  v.  Keystone  Gas  Co .* 886 

TRESPASS — Street  railroad,  having  the  consent  neither  of  the  public 
authorities  nor  abutting  owners  —it  is  a  trespasser. 

Henning  v.  Hudson  Valley  R.  Co 492 

See  Railroad. 

TRIAL  —  Charge  as  to  guilt,  where  several  persons  act  with  a  common  purpose 
—  a  failure  to  submit  one  question  and  the  submission  of  another  to  the  jury  in 
each  case  in  the  prisoner's  favor — it  is  not  a  ground  for  reversal  on  his  part  — 
charge  as  to  reasonable  doubt. 

See  People  v.  Lagroppo 219 

Commission  to  take  testimony  within  the  State,  issued  by  a  court  of 

another  State  —  competency  of  questions  asked  of  such  a  witness  —  how  far  con- 
sidered on  appeal  from  a  rulxny  by  the  commissioner. 

See  Matter  of  Randall 192 

An  unsigned  opinion,  stating  after  a  discussion  of  the  facts  and  the  law 

"Judgment  is  granted  accordingly,  with  costs,"  is  not  a  decision  —  if  otfierwise 
sufficient,  the  statement  as  to  costs  is  defective. 

See  Kent  v.  Common  Council , 668 

Injuiy  on  a  defective   town  bridge — statement  of  cause  of  action — 

verdict  in  excess  of  the  amount  alleged  in  the  statement. 

See  Eggleston  v.  Town  of  Chautauqua 814 

Where  objectionable  testimony,  not  responsive  to  the  question,  is  given,  an 

objection  to  Vie  testimony  and  motion  to  strike  it  out,  is  sufficient. 

See  Helmken  v.  City  of  New  York 136 

Action  for  divorce  —  charge  as  to  inferences  of  innocence  or  guilt. 

See  Roth  v.  Roth 87 

—  Charge  in  negligence  cases. 
See  Negligence. 

TRUST —Exercise,  before  1908,  of  a  discretionary  power,  to  pay  over  a  trust 
fund  by  one  of  two  trustees  who  has  alone  qualified  —  jurisdiction  of  the 
Surrogate's  Court  to  decide  whether  the  discretion  was  properly  exercised  — 
liability  where  the  power  has  been  improperly  exercised — section  111  of  the 
Real  Property  Law  applies  to  a  power  over  personal  property. 

Matter  of  Wilkin 824 

See  Will. 

Collateral  —  obligation  of  the  creditor  in  enforcing  it — his  duty  to 

account  where  he  purchases  it  at  a  judicial  sale  —  his  duty  as  agent  —  his  duty 
as  trustee  for  the  owner.    Minneapolis  Trust  Co.  c.  Mather 861 

See  Contract. 
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TRUST  —  Continued. 

As  to  trusts  created  by  will 

SeeWlUL. 

TRUSTEE  —  Of  a  school  district. 
See  School. 

TJIiTBA  VTBJB8 ; 

See  Corporation. 

UNDERTAKING  —  Other  than  on  appeal. 
See  Bond. 

FAQJE. 

VENDOR  AND  PURCHASER— Marketable  tide— effect  of  the  words  "be 
said  dimensions  and  distances  more  or  less"  in  a  description  —  overlapping  of 
grants  of  land  under  water — doubt  arising  therefrom  as  to  the  exact  location 
of  land  and  a  doubt  as  to  the  obligation  to  record  an  instrument  made 
prior  to  the  recording  act — it  reiulers  t?ie  title  unmarketable — indefinite 
knowledge  of  an  agent.]  1.  Peter  W.  Felix,  who  had  purchased  at  an  auction 
sale  two  distinct  parcels  of  land  under  the  waters  of  the  North  river,  the 
larger  parcel  for  $21,000  and  the  smaller  parcel  for  $2,900,  brought  an  action 
against  the  vendors  to  compel  the  specific  performance  of  the  contract,  but 
claimed  that  he  was  entitled  to  a  diminution  of  the  purchase  price  on 
account  of  a  deficiency  in  the  quantity  of  the  land  embraced  in  the  larger 
parcel,  and  of  an  alleged  defect  in  the  title  of  the  smaller  parcel. 

With  respect  to  the  larger  parcel,  it  was  conceded  that  the  vendors  had 
no  title  to  a  small  fragment  thereof,  the  value  of  which  fragment  was  fixed 
by  the  plaintiff's  experts  at  $1,000.  The  terms  of  sale  of  the  larger  parcel 
described  the  land  by  lot  numbers  and  by  distances,  dimensions  and  bound- 
aries as  shown  on  a  map,  and  contained  the  statement,  "  be  said  dimensions 
and  distances  more  or  less.1' 

With  respect  to  the  smaller  parcel,  it  appeared  that  the  plaintiff's  ven- 
dors claimed  under  a  grant,  known  as  the  Devlin  grant,  made  in  1852  and 
duly  recorded  in  the  register's  office;  that  on  December  4,  1804,  a  grant  had 
been  made  to  one  Schieffelin  and  recorded  in  the  city  comptroller's  office. 
It  was  a  disputed  question  of  fact  whether  the  Schieffelin  grant  overlapped 
the  grant  to  the  plaintiff's  vendors.  It  was,  however,  contended  that  the 
failure  to  record  the  Schieffelin  grant  in  the  register's  office  rendered  it  void 
as  against  the  Devlin  grant.  In  this  connection  it  appeared  that  at  the  time 
the  Schieffelin  grant  was  mado  there  was  no  existing  recordiug  act. 

Held,  that  it  was  proper  to  require  the  plaintiff  to  take  title  to  the  larger 
parcel  and  pay  the  full  contract  price  therefor,  but  that  he  should  not  be 
obliged  to  pay  interest  on  such  contract  price  from  the  date  of  the  sale; 

That  the  validity  of  the  title  to  the  smaller  parcel  being  dependent  upon 
a  disputed  question  of  fact  as  to  the  exact  location  of  the  land  described 
in  the  Schieffelin  grant,  or  upon  a  doubtful  question  of  law  as  to  the  neces- 
sity of  recording  it,  such  title  was  unmarketable,  and  that  the  plaintiff 
should  not  be  obliged  to  perform  his  contract  with  respect  to  that  parcel. 

Loose  and  indefinite  knowledge  as  to  the  ownership  of  a  small  part  of  a 
lot  by  the  agent  of  the  contract  vendee  thereof,  held  not  to  destroy  the 
force  and  effect  of  a  subsequent  contract  for  its  purchase  by  his  principal. 

Semble,  that  the  Schieffelin  grant  having  been  made  at  a  time  when  there 
was  no  recording  act  in  existence,  the  Legislature  bad  no  power  to  provide 
that  that  grant  should  be  void  as  against  subsequent  purchasers  who 
recorded  their  conveyances  pursuant  to  the  recording  acts  subsequently 

Felix  v.  Devlin 10S 


2. Specific  performance  of  a  contract  to  convey  land  containing  a  provi- 
sion that  it  shall  be  void  if  t/ie  vendor  does  not  receive  title  on  or  before  a  speci- 
fied date  —  the  vendee's  refusal  to  accept  the  title,  because  of  defects  therein,  at 
that  date  terminates  his  lights  thereunder,  altJiough  the  defects  are  thereafter 
cured.]  September  12,  1902,  Terence  McDonnell  made  a  contract  with  one 
McGrath,  by  which  he  agreed  to  convey  to  McGrath  certain  real  estate  on 
October  1,  1902,  and  at  the  same  time  McGrath  entered  into  a  contract  with 
one  Baldwin,  by  which  he  agreed  to  convey  the  premises  in  question  to 
Baldwin  at  the  time  and  place  mentioned  in  his  contract  with  McDonnell. 
At  the  time  of  the  execution  of  this  contract  Baldwin  paid  $500  on  account 
of  the  purchase  price.    The  contract  with  Baldwin  contained  the  following 
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provision:  "This  contract  is  made  upon  the  condition  that  the  said  party  of  • 
the  first  part  (McGrath)  shall  receive  the  title  to  said  premises  on  or  before 
the  first  day  of  October,  one  thousand  nine  hundred  and  two,  and  if  he 
fails  to  receive  such  title  by  that  date,  then  this  contract  shall  become  null 
and  void,  and  said  party  of  the  first  part  in  that  event  agi  ees  to  return  the 
said  sum  of  five  hundred  dollars  to  the  said  party  of  the  second  part." 

The  parties  to  the  two  contracts  met  at  the  time  and  place  specified. 
McGrath's  attorney  then  handed  to  Baldwin's  attorney  a  list  of  objections  to 
McDonnell's  title  to  the  property.  Baldwin's  attorney  stated  that  he  thought 
the  objections  could  be  cured  within  a  week,  but  McGrath  replied  that  he 
would  not  grant  a  single  hour's  extension;  that  he  wanted  to  close  then. 
Baldwin's  attorney  refused  to  pass  the  title  in  the  face  of  the  objections, 
and  McGrath  then  offered  to  return  the  $500  which  Baldwin  had  paid  to  him 
upon  the  execution  of  the  contract.  Baldwin  declined  to  accept  the  money 
and  went  away. 

The  objections  to  the  title  were  subsequently  cured  and  McGrath  took  title 
to  the  property  October  14,  1902. 

Held,  that  McGrath  could  not  be  compelled  to  specifically  perform  his 
contract  to  convey  the  property  to  Baldwin; 

That  while  McGrath  was  bound  to  act  in  good  faith  and  accept  on  Octo- 
ber 1,  1902,  a  marketable  title,  if  tendered  to  him  by  McDonnell,  he  was  not 
bound  to  accept  a  title  that  Baldwin  would  not  accept  as  a  compliance 
with  his  contract; 

That,  in  the  absence  of  bad  faith  on  the  part  of  McGrath,  the  tatter's  fail- 
ure to  receive  title  on  October  1,  1902,  justified  him  in  insisting  upon  the 
quoted  provision  of  the  contract.    Baldwin  v.  McGrath 199 

3. Marketable  title  —  a  contract  vendee  is  not  entitled  to  demand  a  title 

absolutely  free  from  all  suspicion  or  possible  defect.]  A  vendee  of  real  property 
is  not  entitled  to  demand  a  title  absolutely  free  from  all  suspicion  or  possible 
defect.  He  is  simply  entitled  to  receive  a  marketable  title,  namely,  one 
which  business  men,  in  the  exercise  of  that  degree  of  prudence  which 
usually  characterizes  their  acts  and  controls  their  judgment,  would  be  will- 
ing to  and  ought  to  accept. 

Thomas  Green,  who  died  about  1834,  left  a  will  which  referred  to  his  wife, 
but  made  no  mention  of  any  children.  As  to  certain  property  in  the  State 
of  New  York  he  died  intestate,  and  in  1882  an  action  was  brought  to  parti- 
tion it. 

The  complaint  in  the  action  alleged  that  Green  left  him  surviving  as  his 
only  heirs  at  law  four  brothers  ana  two  sisters.  Upon  the  trial,  witnesses 
testified  that  the  said  Thomas  Green  left  him  surviving  four  brothers  and 
two  sisters,  naming  them.  It  was  not  stated  by  any  of  the  witnesses 
whether  or  not  Thomas  Green  left  any  widow,  parent,  child  or  children. 

The  referee,  in  his  report,  found  that  Green  left  him  surviving  as  his  only 
heirs  at  law  four  brothers  and  two  sisters.  No  widow,  parent,  child  or 
children  of  Green  have  ever  appeared. 

Held,  that  the  failure  of  the  witnesses  sworn  on  the  trial  of  the  partition 
action  to  make  it  affirmatively  appear  that  Green  did  not  leave  any  widow, 
parent,  child  or  children,  did  not  render  the  title  to  the  premises  unmarket- 
able in  the  hands  of  a  mesne  grantee  from  the  purchaser  at  the  partition 
sale.    Hagan  v.  Drucker 28 

4. Option  to  purchase  the  vendor's  interest  in  land,  provided  a  pending 

suit  shall  have  been  terminated  —  it  cannot  be  enforced  until  the  suit  is  termi- 
nated.] November  8,  1901,  David  H.  Balmat  agreed  to  convey  to  Orrin  J. 
David  all  the  interest  which  he  had  individually  or  as  trustee  in  and  to 
the  talc,  talcous  rock  and  soapstone  upon  a  certain  parcel  of  land  at  any 
time  within  three  months  from  the  date  of  the  agreement  for  a  specified 
price,  "  provided,  however,  that  a  certain  suit  now  pending  between  Mary 
A.  Smith,  as  plaintiff,  and  myself  and  others  as  defendants,  nas,  at  the  time 
of  the  acceptance  of  this  option,  been  fully  terminated  without  restricting 
my  right  to  convey  said  premises;  and  in  case  said  suit  is  not  terminated 
within  said  term  of  three  months,  then  this  option  may  be  extended  until 
thirty  days  after  said  suit  is  finally  terminated  and  decree  entered  therein  and 
right  of  appeal  expired.    *    *    *" 
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Held,  that  the  acceptance  of  the  option  on  May  20,  1903,  and  before  the 
suit  referred  to  in  the  agreement  had  been  terminated,  did  not  entitle  David 
to  insist  upon  a  conveyance  from  Balmat.    David  v.  Balmat 529 

A  reference  in  a  deed  to  a  map  whose  lines  do  not  conform  to  street 

lines  as  actually  laid  out — the  title  passes  to  the  street  line  as  actually  laid 

out  and  used.    Donahue  v.  Keystone  Gas  Co 386 

See  Deed. 

Dower — foreclosure  of  a  mortgage  on  land  of  which  the  husband  is 

seized,  by  a  corporation  organized  for  that  purpose,  the  stock  of  which  the 
husband  afterwards  acquires  —  purchase  of  the  land  by  the  corporation  at 
the  mortgage  foreclosure  sale  —  the  wife  is  concluded  by  the  mortgage  fore- 
closure decree.    Poillon  v.  Poillon 71 

See  Dower. 

Transfer  tax — imposed  on  a  life  tenant  of  real  property,  where 

(although  holding  a  deed  thereof  from  the  testator)  he  elects  to  treat  it  as 
part  of  the  testator's  estate — the  life  tenant's  heirs  acquiring  the  estate  in 

remainder  are  not  bound  by  his  election.    Matter  of  Mather 882 

See  Tax. 

VERDICT  —  Of  a  jury. 
&0  Trial. 

VERIFICATION  —  Of  a  notice  of  mechanic* $  Hen  for  a  public  improvement 
See  Lien. 

VINEGAR  —  When  the  addition  of  water  in  its  manufacture  is  not  an  adul- 
teration —  the  word  "pure "  defined. 

See  People  v.  Heinz  Co 408 

WAIVER —  Security  for  costs — right  thereto  not  waived  by  answering  a  com* 
plaint,  where  an  amended  complaint  changing  the  capacity  in  which  the  defend* 
ant  is  sued  is  served. 

See  Boyd  v.  United  States  Mortgage  &  Trust  Co 32 

Fire  insurance  policy  —  what  is  not  a  waiver,  on  the  part  of  the  insur- 
ance company,  of  its  right  to  insist  on  proof*  of  loss. 

See  hiker  v.  President,  etc.,  Fire  Ins.  Co 801 

An  extension  of  time  to  answer  is  a  waiver  of  objections  to  the  form  of  a 

complaint. 

See  Sherman  v.  McCarthy 542 

WAREHOUSEMAN  —  Storage  of  fruit— where  the  contract  is  made  with 
the  warehousemen  by  one  who  guarantees  the  storage  charges  the  warehousemen 
are  liable  to  the  owners  for  neglect  in  the  care  of  the  fruit.  \  One  Ash,  who 
represented  a  firm  engaged  in  the  produce  and  commission  business,  entered 
into  a  contract  with  the  owners  of  a  storage  warehouse  for  the  storage  of 
fruit  belonging  to  certain  farmers,  which  fruit  was  in  the  custody  of  Ash  or 
his  firm  to  sen  on  commission.  A  list  of  the  farmers  whose  fruit  he  was 
to  handle  was  delivered  by  Ash  to  the  owners  of  the  warehouse. 

At  the  time  the  contract  was  made  Ash  agreed  that  he  would  "  guarantee" 
the  payment  of  the  storage  charges  upon  all  of  the  fruit. 

One  of  the  farmers,  mentioned  in  the  list  furnished  by  Ash  to  the  owners 
of  the  warehouse,  delivered  fruit  at  the  warehouse  for  storage,  taking  a 
memorandum  certifying  that  fact,  and  the  owners  of  the  warehouse  marked 
the  fruit  with  the  farmer's  name. 

Held,  that  as  it  appeared  that  the  owners  of  the  warehouse  knew  that  the 
farmer  was  the  owner  of  the  fruit,  such  farmer  could,  irrespective  of  any 
question  as  to  the  effect  of  the  agreement  with  the  commission  firm,  recover 
the  value  of  the  fruit  from  the  owners  of  the  warehouse  in  the  event  of  its 
being  destroyed  through  their  negligence.    O'Connor  v.  Moody 440 

WATER  RATE—  When  the  city  is  bound  by  meter  measurement  although 
the  meter  has  been  made  to  run  slowly. 

See  Healy  v.  City  op  New  Tore 1TO 
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WATERCOURSE  —  An  act  declaring  a  river  a  pubUc  highway  —  when  con- 
sittutional —  provision  for  the  payment  of  damages  —  such  payment  confers  the 
right  upon  all,  not  simply  on  those  who  pay  —  effect  of  there  being  no  payment 
far  the  bed  of  the  stream  as  such.]  1.  Chapter  566  of  the  Laws  of  1903  declares 
Deer  river  and  its  tributaries  "a  public  highway,  for  the  purpose  of  float- 
ing logs,  timber,  lumber  and  other  products  of  the  forest  down  said  stream." 
It  provides  that  commissioners  to  appraise  the  damages  "of  the  riparian 
owners  on  said  stream/'  shall  be  appointed  upon  the  petition  of  /'any  person 
or  corporation  desiring  to  use  said  stream  or  tributaries  as  a  public  highway," 
and  that,  "Upon  the  confirmation  of  such  report,  the  person  or  persons, 
corporation  or  corporations  desiring  to  use  said  stream  and  tributaries  for 
the  purposes  aforesaid,  shall  pay  or  tender  to  the  persons  and  corporations 
to  whom  damages  are  rewarded,*  the  amounts  awarded  respectively,  and  there- 
upon shall  have  the  right  to  use  said  stream  and  tributaries  as  a  public 
highway." 

Held,  that  the  statute  was  constitutional; 

That  the  language  of  the  act,  that  upon  payment  of  the  damages  awarded 
the  parties  paying  such  damages  "  thereupon  shall  have  the  right  to  use 
said  stream  and  tributaries  as  a  public  highway,"  was  not  designed  to 
limit  the  user  to  the  petitioners,  but  to  fix  the  time  when  the  user  should 
commence; 

That  upon  payment  of  the  damages  awarded,  any  person  might  avail  him- 
self of  the  privilege  of  floating  logs  down  the"  stream  without  making 
further  compensation  to  the  riparian  owners; 

That  the  fact  that  the  act  only  provided  for  the  payment  of  damages  to 
riparian  owners  and  did  not  provide  for  the  payment  of  damages  to  persons 
who  owned  the  bed  of  the  stream,  but  were  not  riparian  owners,  did  not 
impair  the  validity  of  the  act,  it  not  appearing  that  there  was  any  one  who 
had  title  to  the  bed  of  the  stream  distinct  from  that  which  was  incidental  to 
riparian  ownership.    Matter  of  Wilder 262 

2.  Parties  to  a  condemnation  proceeding.']    Prior  to  the  passage  of  the 

act,  parties  interested  in  having  Deer  river  declared  a  public  highway  for 
the  floating  of  logs,  applied  to  the  Supreme  Court  for  an  assessment  of  dam- 
ages under  the  Condemnation  Law  in  accordance  with  section  72  of  the  Navi- 
§ation  Law,  as  amended  by  chapter  613  of  the  Laws  of  1902.  Three  hun- 
red  of  the  three  hundred  and  thirteen  riparian  owners  who  were  parties 
to  the  proceeding  failed  to  answer  and  judgment  was  entered  against  them 
by  default.  The  remaining  thirteen  answered  and  the  petitioners  were  sub- 
sequently permitted  to  discontinue  the  proceeding  as  against  them  upon 
payment  of  costs. 

After  the  passage  of  chapter  565  of  the  Laws  of  1903,  the  petitioners  insti- 
tuted a  proceeding  for  the  appointment  of  commissioners  under  that  act 
against  the  thirteen  parties  who  had  answered  in  the  prior  proceeding. 

Held,  that  it  was  not  necessary  that  the  three  hundred  riparian  owners, 
against  whom  Judgment  by  default  had  been  rendered  in  the  prior  proceed- 
ing, should  be  made  parties  to  the  new  proceeding.    Id. 

WIDOW— Bight  of,  to  dower. 
See  Dower. 

WIFE: 

See  Husband  and  Wife 

WILL — Exercise,  before  1908,  of  a  discretionary  power  to  pay  over  a  trust 
fund  by  one  of  two  trustees  who  has  alone  qualified  — jurisdiction  of  the  Surro- 
gate's Court  to  decide  whether  the  discretion  was  property  exercised  —  liability 
where  the  power  has  been  improperly  exercised — section  111  of  the  Real  Property 
Law  applies  to  a  power  over  personal  propei'ty.]  1.  The  will  of  James  Cun- 
ningham, deceased,  appointed  Joseph  T.  Cunningham  executor  thereof,  and 
provided:  "  Ninth.  I  give,  devise  and  bequeath  unto  the  executor  of  this  my 
last  will  and  testament  hereinafter  to  be  nominated  and  appointed,  the  sum 
of  one  hundred  and  forty-six  thousand  dollars  ($146,000).  in  trust,  however, 
to  be  by  him  invested,  and  to  be  paid  together  with  the  increase  thereof, 
to  my  son  Charles  E.  Cunningham,  or  to  his  wife  or  children  at  such  time  or 

*Sic. 
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times,  in  such  sums  and  in  such  manner,  as  such  executor  may  deem  best  for 
the  interest  of  said  Charles  E.  Cunningham.  And  I  hereby  authorize  him, 
if  from  any  cause  he  deems  it  best  so  to  do,  at  any  time  after  ten  years  from 
my  death,  to  give  the  whole  sum  of  this  devise  and  bequest,  then  remaining 
in  the  hands  of  such  executor  (if  any  part  shall  then  remain)  or  any  part 
thereof,  in  equal  proportions  to  the  children  of  said  Charles  E.  Cunningham, 
then  living,  to  whom,  in  that  event,  I  give,  devise  and  bequeath  the  same." 

"  Thirteenth.  In  case  my  son,  Joseph  T.  Cunningham,  shall  at  any  time 
prior  to  the  full  completion  of  the  trust  I  have  imposed  upon  him  as  executor 
of  this  will,  for  any  cause,  cease  to  act  as  such  executor,  I  hereby,  in  that 
event,  nominate  and  appoint  Anna  M.  Cunningham  and  Rufus  K.  Dryer 
to  be  and  act  as  executors  in  his  stead." 

Joseph  T.  Cunningham  resigned  as  executor  and  trustee  after  serving  for 
twelve  years.  Dryer  renounced  his  right  under  the  13th  clause  of  the  will 
to  be  appointed  executor  and  Anna  M.  Cunningham  alone  qualified. 

Thereafter,  prior  to  the  year  1903,  Anna  M.  Cunningham  assumed  the 
right  to  terminate  the  trust  and  transferred  the  entire  trust  fund  to  Charles 
E.  Cunningham. 

Held,  that  the  executors  were  "testamentary  trustees,"  as  defined  in  sub- 
division 6  of  section  2514  of  the  Code  of  Civil  Procedure,  and  that,  upou  the 
settlement  of  the  accounts  of  Anna  M.  Cunningham,  the  Surrogate's  Court 
had  Jurisdiction  under  subdivision  3  of  section  2472  of  that  Code  to  determine 
whether  she  had  properly  disposed  of  the  principal  of  the  trust  fund; 

That  the  will  created  a  power  as  that  term  is  defined  in  section  111  of  the 
Real  Property  Law  (Laws  of  1896,  chap.  647).  first,  in  Joseph  T.  Cunning- 
ham, and  then,  after  he  ceased  to  act  as  executor,  in  Anna  M.  Cunningham 
and  Rufus  K.  Dryer; 

That  section  111  of  the  Real  Property  Law,  so  far  as  powers  arc  con- 
cerned, applies  to  personal  as  well  as  real  property; 

That  the  action  of  Anna  M.  Cunningham  in  assuming  prior  to  the  year 
1903  to  terminate  the  trust  was  unauthorized,  as  there  was,  at  the  time  the 
trust  fund  was  transferred  by  her,  no  statutory  provision  authorizing  one  of 
two  persons,  upon  whom  a  power  is  imposed,  to  exercise  such  power  where 
both  persons  are  living  but  one  refuses  to  act; 

That  even  though  Anna  M.  Cunningham  was  vested  with  a  discretionary 
power  to  pay  the  principal  of  the  fund  to  Charles  E.  Cunningham,  she,  having 
exercised  such  discretion  unwisely  and  improperly,  was  liable  to  account  for 
the  trust  fund  paid  over  by  her.    Matter  op  Wilkin 324 

2. A  provision  for  a  widow  "in  lieu  of  dower  and  of  all  rights  statutory 

and  otherwise"  construed — it  does  not  give  to  the  widow,  by  implication,  in 
case  it  is  refused,  Iter  distributive  share  of  the  estate .]  The  will  of  a  testator 
provided  as  follows:  "First.  After  all  my  lawful  debts  are  paid  and  dis- 
charged I  give,  devise  and  bequeath  to  my  wife  Sarah  Spear,  the  sum  of 
six  hundred  dollars  ($600),  this  sum  is  given  to  and  to  be  accepted  and 
received  by  her,  in  lieu  of  dower  and  of  all  rights  statutory  and  otherwise 
on  her  part  against  my  estate." 

It  then,  after  several  bequests  to  the  testator's  children  and  grand- 
children, bequeathed  the  residuary  estate,  both  real  and  personal,  to  the  tes- 
tator's three  sons.  Following  the  residuary  clause  was  a  direction  that  the 
executors  sell  all  the  real  and  personal  property  and  "  with  the  proceeds 
thereof  to  pav  my  debts  and  funeral  expenses  and  all  the  above  legacies." 

Held,  that  if  the  widow  accepted  the  bequest  of  $600,  she  would  not  be 
entitled  to  her  statutory  rights  under  section  2718  of  the  Code  of  Civil  Pro- 
cedure, but  would  be  entitled  to  enforce  any  debt  existing  in  her  favor 
against  the  estate; 

That  if  she  rejected  the  bequest  of  $600,  she  would  be  entitled  to  dower  and 
to  her  statutory  rights  under  section  2713  of  the  Code  of  Civil  Procedure 
and  to  enforce  any  debt  existing  in  her  favor  against  the  testator's  estate, 
but  would  not  be  entitled  to  a  distributive  share  of  the  testator's  personal 
estate  the  same  as  if  he  had  died  intestate.    Matter  of  Speak. 564 

Legacy,  charged  on  real  property — in  an  action  to  enforce  the  lien 

the  non-payment  of  the  legacy  must  be  proved  —  declarations  of  the  devisee 

do  not  bind  his  mortgagee.    Conkling  v.  Weatherwax 585 

See  Evidence. 
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W1XHJE88 —  Commission  to  take  testimony  within  the  State,  ieeued  by  a  court 
of  another  State— duty  of  a  witness  to  produce  under  a  eubpoma  duces  tecum, 
and  to  identify,  the  books  of  a  corporation  — presumption  of  knowledge,  as  to 
corporate  books  of  account,  on  the  part  of  its  secretary  and  treasurer  —  entries  in 
such  books,  how  far  evidence  of  declarations  and  admissions  —  competency  of 
questions  asked  of  such  a  witness — how  far  considered  on  appeal  from  a  ruling 
of  the  commissioner. 

See  Matter  of  Randall 193 

Evidence — admissibility  of  slips  from  a  cash  register  to  prove  that  sales 

were  not  made  —  they  are  only  admissible  when  the  witness  cannot  recollect  the 
facts  without  their  aid. 

See  CULLINANtJ.  Moncrief 688 

Examination  of,  before  trial 

Bee  Deposition. 
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